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COMMUNICATIONS  ACT  OF  1934,  AS  AMENDED 

AN  ACT  To  provide  for  the  regulation  of  interstate  and  foreign  communication  by 
wire  or  radio,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

TITLE  I— GENERAL  PROVISIONS 

SEC.   1.   [47  U.S.C.  151]  PURPOSES  OF  ACT,  CREATION  OF  FEDERAL 
COMMUNICATIONS  COMMISSION. 

For  the  purpose  of  regulating  interstate  and  foreign  commerce 
in  communication  by  wire  and  radio  so  as  to  make  available,  so  far 
as  possible,  to  all  the  people  of  the  United  States,  without  discrimi- 
nation on  the  basis  of  race,  color,  religion,  national  origin,  or  sex, 
a  rapid,  efficient.  Nation-wide,  and  world-wide  wire  and  radio  com- 
munication service  with  adequate  facilities  at  reasonable  charges, 
for  the  purpose  of  the  national  defense,  for  the  purpose  of  pro- 
moting safety  of  hfe  and  property  through  the  use  of  wire  and  radio 
communication,  and  for  the  purpose  of  securing  a  more  effective 
execution  of  this  policy  by  centralizing  authority  heretofore  granted 
by  law  to  several  agencies  and  by  granting  additional  authority 
with  respect  to  interstate  and  foreign  commerce  in  wire  and  radio 
communication,  there  is  hereby  created  a  commission  to  be  known 
as  the  "Federal  Communications  Commission,"  which  shall  be  con- 
stituted as  hereinafter  provided,  and  which  shall  execute  and  en- 
force the  provisions  of  this  Act. 
SEC.  2.  [47  U.S.C.  152]  APPLICATION  OF  ACT. 

(a)  The  provisions  of  this  act  shall  apply  to  all  interstate  and 
foreign  communication  by  wire  or  radio  and  all  interstate  and  for- 
eign transmission  of  energy  by  radio,  which  originates  and/or  is  re- 
ceived within  the  United  States,  and  to  all  persons  engaged  within 
the  United  States  in  such  communication  or  such  transmission  of 
energy  by  radio,  and  to  the  hcensing  and  regulating  of  all  radio  sta- 
tions as  hereinafter  provided;  but  it  shall  not  apply  to  persons  en- 
gaged in  wire  or  radio  communication  or  transmission  in  the  Canal 
Zone,  or  to  wire  or  radio  communication  or  transmission  wholly 
within  the  Canal  Zone.  The  provisions  of  this  Act  shall  apply  with 
respect  to  cable  service,  to  all  persons  engaged  within  the  United 
States  in  providing  such  service,  and  to  the  facilities  of  cable  opera- 
tors which  relate  to  such  service,  as  provided  in  title  VI. 

(b)  Except  as  provided  in  sections  223  through  227,  inclusive, 
and  section  332,  and  subject  to  the  provisions  of  section  301  and 
title  VI,  nothing  in  this  Act  shall  be  construed  to  apply  or  to  give 
the  Commission  jurisdiction  with  respect  to  (1)  charges,  classifica- 
tions, practices,  services,  facihties,  or  regulations  for  or  in  connec- 
tion with  intrastate  communication  service  by  wire  or  radio  of  any 
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carrier,  or  (2)  any  carrier  engaged  in  interstate  or  foreign  commu- 
nication solely  through  physical  connection  with  the  facilities  of  an- 
other carrier  not  directly  or  indirectly  controlling  or  controlled  by, 
or  under  direct  or  indirect  common  control  with  such  carrier,  or  (3) 
any  carrier  engaged  in  interstate  or  foreign  communication  solely 
through  connection  by  radio,  or  by  wire  and  radio,  with  facilities, 
located  in  an  adjoining  State  or  in  Canada  or  Mexico  (where  they 
adjoin  the  State  in  which  the  carrier  is  doing  business),  of  another 
carrier  not  directly  or  indirectly  controlling  or  controlled  by,  or 
under  direct  or  indirect  common  control  with  such  carrier,  or  (4) 
any  carrier  to  which  clause  (2)  or  clause  (3)  would  be  applicable  ex- 
cept for  furnishing  interstate  mobile  radio  communication  service 
or  radio  communication  service  to  mobile  stations  on  land  vehicles 
in  Canada  or  Mexico;  except  that  sections  201  through  205  of  this 
Act,  both  inclusive,  shall,  except  as  otherwise  provided  therein, 
apply  to  carriers  described  in  clauses  (2),  (3),  and  (4). 
SEC.  3.  [47  U.S.C.  153]  DEFINITIONS. 

For  the   purposes  of  this  Act,   unless   the   context  otherwise 
requires — 

(1)  Affiliate. — The  term  "affiliate"  means  a  person  that 
(directly  or  indirectly)  owns  or  controls,  is  owned  or  controlled 
by,  or  is  under  common  ownership  or  control  with,  another  per- 
son. For  purposes  of  this  paragraph,  the  term  "own"  means  to 
own  an  equity  interest  (or  the  equivalent  thereof)  of  more  than 
10  percent. 

(2)  Amateur  station. — The  term  "amateur  station"  means 
a  radio  station  operated  by  a  duly  authorized  person  interested 
in  radio  technique  solely  with  a  personal  aim  and  without 
pecuniary  interest. 

(3)  AT&T  CONSENT  DECREE.— The  term  "AT&T  Consent 
Decree"  means  the  order  entered  August  24,  1982,  in  the  anti- 
trust action  styled  United  States  v.  Western  Electric,  Civil  Ac- 
tion No.  82-0192,  in  the  United  States  District  Court  for  the 
District  of  Columbia,  and  includes  any  judgment  or  order  with 
respect  to  such  action  entered  on  or  after  August  24,  1982. 

(4)  Bell  operating  company.— The  term  "Bell  operating 
company" — 

(A)  means  any  of  the  following  companies:  Bell  Tele- 
phone Company  of  Nevada,  Illinois  Bell  Telephone  Com- 
pany, Indiana  Bell  Telephone  Company,  Incorporated, 
Michigan  Bell  Telephone  Company,  New  England  Tele- 
phone and  Telegraph  Company,  New  Jersey  Bell  Tele- 
phone Company,  New  York  Telephone  Company,  U  S  West 
Communications  Company,  South  Central  Bell  Telephone 
Company,  Southern  Bell  Telephone  and  Telegraph  Com- 
pany, Southwestern  Bell  Telephone  Company,  The  Bell 
Telephone  Company  of  Pennsylvania,  The  Chesapeake  and 
Potomac  Telephone  Company,  The  Chesapeake  and  Poto- 
mac Telephone  Company  of  Maryland,  The  Chesapeake 
and  Potomac  Telephone  Company  of  Virginia,  The  Chesa- 
peake and  Potomac  Telephone  Company  of  West  Virginia, 
The  Diamond  State  Telephone  Company,  The  Ohio  Bell 
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Telephone  Company,  The  Pacific  Telephone  and  Telegraph 
Company,  or  Wisconsin  Telephone  Company;  and 

(B)  includes  any  successor  or  assign  of  any  such  com- 
pany that  provides  wireline  telephone  exchange  service; 
but 

(C)  does  not  include  an  affiliate  of  any  such  company, 
other  than  an  affiliate  described  in  subparagraph  (A)  or 
(B). 

(5)  Broadcast  station. — The  term  "broadcast  station," 
"broadcasting  station,"  or  "radio  broadcast  station"  means  a 
radio  station  equipped  to  engage  in  broadcasting  as  herein  de- 
fined. 

(6)  Broadcasting. — The  term  "broadcasting"  means  the 
dissemination  of  radio  communications  intended  to  be  received 
by  the  public,  directly  or  by  the  intermediary  of  relay  stations. 

(7)  Cable  service. — The  term  "cable  service"  has  the 
meaning  given  such  term  in  section  602. 

(8)  Cable  system.— The  term  "cable  system"  has  the 
meaning  given  such  term  in  section  602. 

(9)  Chain  broadcasting.— The  term  "chain  broadcasting" 
means  simultaneous  broadcasting  of  an  identical  program  by 
two  or  more  connected  stations. 

(10)  Common  carrier. — The  term  "common  carrier"  or 
"carrier"  means  any  person  engaged  as  a  common  carrier  for 
hire,  in  interstate  or  foreign  communication  by  wire  or  radio  or 
in  interstate  or  foreign  radio  transmission  of  energy,  except 
where  reference  is  made  to  common  carriers  not  subject  to  this 
Act;  but  a  person  engaged  in  radio  broadcasting  shall  not, 
insofar  as  such  person  is  so  engaged,  be  deemed  a  common  car- 
rier. 

(11)  Connecting  carrier.— The  term  "connecting  carrier" 
means  a  carrier  described  in  clauses  (2),  (3),  or  (4)  of  section 
2(b). 

(12)  Construction  permit. — The  term  "construction  per- 
mit" or  "permit  for  construction"  means  that  instrument  of 
authorization  required  by  this  Act  or  the  rules  and  regulations 
of  the  Commission  made  pursuant  to  this  Act  for  the  construc- 
tion of  a  station,  or  the  installation  of  apparatus,  for  the  trans- 
mission of  energy,  or  communications,  or  signals  by  radio,  by 
whatever  name  the  instrument  may  be  designated  by  the  Com- 
mission. 

(13)  Corporation. — The  term  "corporation"  includes  any 
corporation,  joint-stock  company,  or  association. 

(14)  Customer  premises  equipment.— The  term  "cus- 
tomer premises  equipment"  means  equipment  employed  on  the 
premises  of  a  person  (other  than  a  carrier)  to  originate,  route, 
or  terminate  telecommunications. 

(15)  Dialing  parity.— The  term  "diaUng  parity"  means 
that  a  person  that  is  not  an  affiliate  of  a  local  exchange  carrier 
is  able  to  provide  telecommunications  services  in  such  a  man- 
ner that  customers  have  the  abihty  to  route  automatically, 
without  the  use  of  any  access  code,  their  telecommunications 
to  the  telecommunications  services  provider  of  the  customer's 
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designation  from  among  2  or  more  telecommunications  services 
providers  (including  such  local  exchange  carrier). 

(16)  Exchange  access. — The  term  "exchange  access" 
means  the  offering  of  access  to  telephone  exchange  services  or 
facilities  for  the  purpose  of  the  origination  or  termination  of 
telephone  toll  services. 

(17)  Foreign  communication. — The  term  "foreign  commu- 
nication" or  "foreign  transmission"  means  communication  or 
transmission  from  or  to  any  place  in  the  United  States  to  or 
from  a  foreign  country,  or  between  a  station  in  the  United 
States  and  a  mobile  station  located  outside  the  United  States. 

(18)  Great  lakes  agreement.— The  term  "Great  Lakes 
Agreement"  means  the  Agreement  for  the  Promotion  of  Safety 
on  the  Great  Lakes  by  Means  of  Radio  in  force  and  the  regula- 
tions referred  to  therein. 

(19)  Harbor. — The  term  "harbor"  or  "port"  means  any 
place  to  which  ships  may  resort  for  shelter  or  to  load  or  unload 
passengers  or  goods,  or  to  obtain  fuel,  water,  or  supplies.  This 
term  shall  apply  to  such  places  whether  proclaimed  public  or 
not  and  whether  natural  or  artifical. 

(20)  Information  service.— The  term  "information  serv- 
ice" means  the  offering  of  a  capability  for  generating,  acquir- 
ing, storing,  transforming,  processing,  retrieving,  utilizing,  or 
making  available  information  via  telecommunications,  and  in- 
cludes electronic  publishing,  but  does  not  include  any  use  of 
any  such  capability  for  the  management,  control,  or  operation 
of  a  telecommunications  system  or  the  management  of  a  tele- 
communications service. 

(21)  Interlata  service. — The  term  "interLATA  service" 
means  telecommunications  between  a  point  located  in  a  local 
access  and  transport  area  and  a  point  located  outside  such 
area. 

(22)  Interstate  communication. — The  term  "interstate 
communication"  or  "interstate  transmission"  means  commu- 
nication or  transmission  (A)  from  any  State,  Territory,  or  pos- 
session of  the  United  States  (other  than  the  Canal  Zone),  or 
the  District  of  Columbia,  to  any  other  State,  Territory,  or  pos- 
session of  the  United  States  (other  than  the  Canal  Zone),  or 
the  District  of  Columbia,  (B)  from  or  to  the  United  States  to 
or  from  the  Canal  Zone,  insofar  as  such  communication  or 
transmission  takes  place  within  the  United  States,  or  (C)  be- 
tween points  within  the  United  States  but  through  a  foreign 
country;  but  shall  not,  with  respect  to  the  provisions  of  title  II 
of  this  Act  (other  than  section  223  thereof),  include  wire  or 
radio  communication  between  points  in  the  same  State,  Terri- 
tory, or  possession  of  the  United  States,  or  the  District  of  Co- 
lumbia, through  any  place  outside  thereof,  if  such  communica- 
tion is  regulated  by  a  State  commission. 

(23)  Land  station. — The  term  "land  station"  means  a  sta- 
tion, other  than  a  mobile  station,  used  for  radio  communication 
with  mobile  stations. 

(24)  Licensee. — The  term  "licensee"  means  the  holder  of  a 
radio  station  license  granted  or  continued  in  force  under 
authority  of  this  Act. 
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(25)  Local  access  and  transport  area.— The  term  "local 
access  and  transport  area"  or  "LATA"  means  a  contiguous  geo- 
graphic area — 

(A)  established  before  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996  by  a  Bell  operating  com- 
pany such  that  no  exchange  area  includes  points  within 
more  than  1  metropolitan  statistical  area,  consolidated 
metropolitan  statistical  area,  or  State,  except  as  expressly 
permitted  under  the  AT&T  Consent  Decree;  or 

(B)  established  or  modified  by  a  Bell  operating  com- 
pany after  such  date  of  enactment  and  approved  by  the 
Commission. 

(26)  Local  exchange  carrier. — The  term  "local  exchange 
carrier"  means  any  person  that  is  engaged  in  the  provision  of 
telephone  exchange  service  or  exchange  access.  Such  term  does 
not  include  a  person  insofar  as  such  person  is  engaged  in  the 
provision  of  a  commercial  mobile  service  under  section  332(c), 
except  to  the  extent  that  the  Commission  finds  that  such  serv- 
ice should  be  included  in  the  definition  of  such  term. 

(27)  Mobile  service. — The  term  "mobile  service"  means  a 
radio  communication  service  carried  on  between  mobile  sta- 
tions or  receivers  and  land  stations,  and  by  mobile  stations 
communicating  among  themselves,  and  includes  (A)  both  one- 
way and  two-way  radio  communication  services,  (B)  a  mobile 
service  which  provides  a  regularly  interacting  group  of  base, 
mobile,  portable,  and  associated  control  and  relay  stations 
(whether  licensed  on  an  individual,  cooperative,  or  multiple 
basis)  for  private  one-way  or  two-way  land  mobile  radio  com- 
munications by  eligible  users  over  designated  areas  of  oper- 
ation, and  (C)  any  service  for  which  a  license  is  required  in  a 
personal  communications  service  established  pursuant  to  the 
proceeding  entitled  "Amendment  to  the  Commission's  Rules  to 
Establish  New  Personal  Communications  Services"  (GEN 
Docket  No.  90-314;  ET  Docket  No.  92-100),  or  any  successor 
proceeding. 

(28)  Mobile  station.— The  term  "mobile  station"  means  a 
radio-communication  station  capable  of  being  moved  and  which 
ordinarily  does  move. 

(29)  Network  element.— The  term  "network  element" 
means  a  facility  or  equipment  used  in  the  provision  of  a  tele- 
communications service.  Such  term  also  includes  features, 
functions,  and  capabilities  that  are  provided  by  means  of  such 
facility  or  equipment,  including  subscriber  numbers,  databases, 
signaling  systems,  and  information  sufficient  for  billing  and 
collection  or  used  in  the  transmission,  routing,  or  other 
provision  of  a  telecommunications  service.  ^^ 

(30)  Number  portability.— The  term  "number  portabihty 
means  the  abiUty  of  users  of  telecommunications  services  to  re- 
tain, at  the  same  location,  existing  telecommunications  num- 
bers without  impairment  of  quahty,  rehabiUty,  or  convenience 
when  switching  from  one  telecommunications  carrier  to  an- 
other. „  ,_         r^u 

(31)(A)  Operator.— The  term  "operator  on  a  ship  ot  the 
United  States  means,  for  the  purpose  of  parts  II  and  III  of  title 
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III  of  this  Act,  a  person  holding  a  radio  operator's  hcense  of  the 
proper  class  as  prescribed  and  issued  by  the  Commission. 

(B)  "Operator"  on  a  foreign  ship  means,  for  the  purpose  of 
part  II  of  title  III  of  this  Act,  a  person  holding  a  certificate  as 
such  of  the  proper  class  complying  with  the  provision  of  the 
radio  regulations  annexed  to  the  International  Telecommuni- 
cation Convention  in  force,  or  complying  with  an  agreement  or 
treaty  between  the  United  States  and  the  country  in  which  the 
ship  is  registered. 

(32)  Person. — The  term  "person"  includes  an  individual, 
partnership,  association,  joint-stock  company,  trust,  or  corpora- 
tion. 

(33)  Radio  communication. — The  term  "radio  communica- 
tion" or  "communication  by  radio"  means  the  transmission  by 
radio  of  writing,  signs,  signals,  pictures,  and  sounds  of  all 
kinds,  including  all  instrumentalities,  facilities,  apparatus,  and 
services  (among  other  things,  the  receipt,  forwarding,  and  de- 
livery of  communications)  incidental  to  such  transmission. 

(34)(A)  Radio  officer. — The  term  "radio  officer"  on  a  ship 
of  the  United  States  means,  for  the  purpose  of  part  II  of  title 
III  of  this  Act,  a  person  holding  at  least  a  first  or  second  class 
radiotelegraph  operator's  license  as  prescribed  and  issued  by 
the  Commission.  When  such  person  is  employed  to  operate  a 
radiotelegraph  station  aboard  a  ship  of  the  United  States,  he 
is  also  required  to  be  licensed  as  a  "radio  officer"  in  accordance 
with  the  Act  of  May  12,  1948  (46  U.S.C.  229a-h). 

(B)  "Radio  officer"  on  a  foreign  ship  means,  for  the  purpose 
of  part  II  of  title  III  of  this  Act,  a  person  holding  at  least  a  first 
or  second  class  radiotelegraph  operator's  certificate  complying 
with  the  provisions  of  the  radio  regulations  annexed  to  the 
International  Telecommunication  Convention  in  force. 

(35)  Radio  station. — The  term  "radio  station"  or  "station" 
means  a  station  equipped  to  engage  in  radio  communication  or 
radio  transmission  of  energy. 

(36)  Radiotelegraph  auto  alarm.— The  term  "radio- 
telegraph auto  alarm"  on  a  ship  of  the  United  States  subject 
to  the  provisions  of  part  II  of  title  III  of  this  Act  means  an 
automatic  alarm  receiving  apparatus  which  responds  to  the 
radiotelegraph  alarm  signal  and  has  been  approved  by  the 
Commission.  "Radiotelegraph  auto  alarm"  on  a  foreign  ship 
means  an  automatic  alarm  receiving  apparatus  which  responds 
to  the  radiotelegraph  alarm  signal  and  has  been  approved  by 
the  government  of  the  country  in  which  the  ship  is  registered: 
Provided,  That  the  United  States  and  the  country  in  which  the 
ship  is  registered  are  parties  to  the  same  treaty,  convention,  or 
agreement  prescribing  the  requirements  for  such  apparatus. 
Nothing  in  this  Act  or  in  any  other  provision  of  law  shall  be 
construed  to  require  the  recognition  of  a  radiotelegraph  auto 
alarm  as  complying  with  part  II  of  title  III  of  this  Act,  on  a 
foreign  ship  subject  to  such  part,  where  the  country  in  which 
the  ship  is  registered  and  the  United  States  are  not  parties  to 
the  same  treaty,  convention,  or  agreements  prescribing  the 
requirements  for  such  apparatus. 
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(37)  Rural  telephone  company. — The  term  "rural  tele- 
phone company"  means  a  local  exchange  carrier  operating 
entity  to  the  extent  that  such  entity — 

(A)  provides  common  carrier  service  to  any  local  ex- 
change carrier  study  area  that  does  not  include  either — 

(i)  any  incorporated  place  of  10,000  inhabitants  or 
more,  or  any  part  thereof,  based  on  the  most  recently 
available  population  statistics  of  the  Bureau  of  the 
Census;  or 

(ii)  any  territory,  incorporated  or  unincorporated, 
included  in  an  urbanized  area,  as  defined  by  the  Bu- 
reau of  the  Census  as  of  August  10,  1993; 

(B)  provides  telephone  exchange  service,  including  ex- 
change access,  to  fewer  than  50,000  access  lines; 

(C)  provides  telephone  exchange  service  to  any  local 
exchange  carrier  study  area  wdth  fewer  than  100,000  ac- 
cess lines;  or 

(D)  has  less  than  15  percent  of  its  access  lines  in  com- 
munities of  more  than  50,000  on  the  date  of  enactment  of 
the  Telecommunications  Act  of  1996. 

(38)  Safety  convention. — The  term  "safety  convention" 
means  the  International  Convention  for  the  Safety  of  Life  at 
Sea  in  force  and  the  regulations  referred  to  therein. 

(39)(A)  Ship.— The  term  "ship"  or  "vessel"  includes  every 
description  of  watercraft  or  other  artificial  contrivance,  except 
aircraft,  used  or  capable  of  being  used  as  a  means  of  transpor- 
tation on  water,  whether  or  not  it  is  actually  afloat. 

(B)  A  ship  shall  be  considered  a  passenger  ship  if  it  carries 
or  is  licensed  or  certificated  to  carry  more  than  twelve  pas- 
sengers. 

(C)  A  cargo  ship  means  any  ship  not  a  passenger  ship. 

(D)  A  passenger  is  any  person  carried  on  board  a  ship  or 
vessel  except  (1)  the  officers  and  crew  actually  employed  to 
man  and  operate  the  ship,  (2)  persons  employed  to  carry  on  the 
business  of  the  ship,  and  (3)  persons  on  board  a  ship  when 
they  are  carried,  either  because  of  the  obligation  laid  upon  the 
master  to  carry  shipwrecked,  distressed,  or  other  persons  in 
like  or  similar  situations  or  by  reason  of  any  circumstance  over 
which  neither  the  master,  the  owner,  nor  the  charterer  (if  any) 
has  control. 

(E)  "Nuclear  ship"  means  a  ship  provided  with  a  nuclear 
powerplant. 

(40)  State.— The  term  "State"  includes  the  District  of  Co- 
lumbia and  the  Territories  and  possessions. 

(41)  State  commission.— The  term  "State  commission" 
means  the  commission,  board,  or  official  (by  whatever  name 
designated)  which  under  the  laws  of  any  State  has  regulatory 
jurisdiction  with  respect  to  intrastate  operations  of  carriers. 

(42)  Station  license.— The  term  "station  license,"  "radio 
station  license,"  or  "license"  means  that  instrument  of  author- 
ization required  by  this  Act  or  the  rules  and  regulations  of  the 
Commission  made  pursuant  to  this  Act,  for  the  use  or  oper- 
ation of  apparatus  for  transmission  of  energy,  or  communica- 
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tions,  or  signals  by  radio  by  whatever  name  the  instrument 
may  be  designated  by  the  Commission. 

(43)  Telecommunications. — The  term  "telecommuni- 
cations" means  the  transmission,  between  or  among  points 
specified  by  the  user,  of  information  of  the  user's  choosing, 
without  change  in  the  form  or  content  of  the  information  as 
sent  and  received. 

(44)  Telecommunications  carrier.— The  term  "tele- 
communications carrier"  means  any  provider  of  telecommuni- 
cations services,  except  that  such  term  does  not  include 
aggregators  of  telecommunications  services  (as  defined  in  sec- 
tion 226).  A  telecommunications  carrier  shall  be  treated  as  a 
common  carrier  under  this  Act  only  to  the  extent  that  it  is  en- 
gaged in  providing  telecommunications  services,  except  that 
the  Commission  shall  determine  whether  the  provision  of  fixed 
and  mobile  satellite  service  shall  be  treated  as  common  car- 
riage. 

(45)  Telecommunications  equipment.— The  term  "tele- 
communications equipment"  means  equipment,  other  than  cus- 
tomer premises  equipment,  used  by  a  carrier  to  provide  tele- 
communications services,  and  includes  software  integral  to 
such  equipment  (including  upgrades). 

(46)  Telecommunications  service.— The  term  "tele- 
communications service"  means  the  offering  of  telecommuni- 
cations for  a  fee  directly  to  the  public,  or  to  such  classes  of 
users  as  to  be  effectively  available  directly  to  the  public, 
regardless  of  the  facilities  used. 

(47)  Telephone  exchange  service.— The  term  "telephone 
exchange  service"  means  (A)  service  within  a  telephone  ex- 
change, or  within  a  connected  system  of  telephone  exchanges 
within  the  same  exchange  area  operated  to  furnish  to  sub- 
scribers intercommunicating  service  of  the  character  ordinarily 
furnished  by  a  single  exchange,  and  which  is  covered  by  the  ex- 
change service  charge,  or  (B)  comparable  service  provided 
through  a  system  of  switches,  transmission  equipment,  or 
other  facilities  (or  combination  thereof)  by  which  a  subscriber 
can  originate  and  terminate  a  telecommunications  service. 

(48)  Telephone  toll  service. — The  term  "telephone  toll 
service"  means  telephone  service  between  stations  in  different 
exchange  areas  for  which  there  is  made  a  separate  charge  not 
included  in  contracts  with  subscribers  for  exchange  service. 

(49)  Television  service.— 

(A)  Analog  television  service.— The  term  "analog 
television  service"  means  television  service  provided  pursu- 
ant to  the  transmission  standards  prescribed  by  the  Com- 
mission in  section  73.682(a)  of  its  regulations  (47  C.F.R. 
73.682(a)). 

(B)  Digital  television  service.— The  term  "digital 
television  service"  means  television  service  provided  pursu- 
ant to  the  transmission  standards  prescribed  by  the  Com- 
mission in  section  73.682(d)  of  its  regulations  (47  C.F.R. 
73.682(d)). 

(50)  Transmission  of  energy  by  radio.— The  term 
"transmission  of  energy  by  radio"  or  "radio  transmission  of 
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energy"  includes  both  such  transmission  and  all  instrumental- 
ities, facilities,  and  services  incidental  to  such  transmission. 

(51)  United  states. — The  term  "United  States"  means  the 
several  States  and  Territories,  the  District  of  Columbia,  and 
the  possessions  of  the  United  States,  but  does  not  include  the 
Canal  Zone. 

(52)  Wire  communication. — The  term  "wire  communica- 
tion" or  "communication  by  wire"  means  the  transmission  of 
writing,  signs,  signals,  pictures,  and  sounds  of  all  kinds  by  aid 
of  wire,  cable,  or  other  like  connection  between  the  points  of 
origin  and  reception  of  such  transmission,  including  all  instru- 
mentalities, facilities,  apparatus,  and  services  (among  other 
things,  the  receipt,  forwarding,  and  delivery  of  communica- 
tions) incidental  to  such  transmission. 

SEC.  4.  [47  U.S.C.  154]  PROVISIONS  RELATING  TO  THE  COMMISSION. 

(a)  The  Federal  Communications  Commission  (in  this  Act  re- 
ferred to  as  the  "Commission")  shall  be  composed  of  five  Commis- 
sioners appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  one  of  whom  the  President  shall  designate 
as  chairman. 

(b)(1)  Each  member  of  the  Commission  shall  be  a  citizen  of  the 
United  States. 

(2)(A)  No  member  of  the  Commission  or  person  employed  by 
the  Commission  shall — 

(i)  be  financially  interested  in  any  company  or  other  entity 
engaged  in  the  manufacture  or  sale  of  telecommunications 
equipment  which  is  subject  to  regulation  by  the  Commission; 
(ii )  be  financially  interested  in  any  company  or  other  entity 
engaged  in  the  business  of  communication  by  wire  or  radio  or 
in  the  use  of  the  electromagnetic  spectrum; 

(iii)  be  financially  interested  in  any  company  or  other 
entity  which  controls  any  company  or  other  entity  specified  in 
clause  (i)  or  clause  (ii),  or  which  derives  a  significant  portion 
of  its  total  income  from  ownership  of  stocks,  bonds,  or  other 
securities  of  any  such  company  or  other  entity;  or 

(iv)  be  employed  by,  hold  any  official  relation  to,  or  own 
any  stocks,  bonds,  or  other  securities  of,  any  person  signifi- 
cantly regulated  by  the  Commission  under  this  Act; 
except  that  the  prohibitions  established  in  this  subparagraph  shall 
apply  only  to  financial  interests  in  any  company  or  other  entity 
which  has  a  significant  interest  in  communications,  manufacturing, 
or  sales  activities  which  are  subject  to  regulation  by  the  Commis- 
sion. 

(B)(i)  The  Commission  shall  have  authority  to  waive,  from  time 
to  time,  the  appKcation  of  the  prohibitions  established  in  subpara- 
graph (A)  to  persons  employed  by  the  Commission  if  the  Commis- 
sion determines  that  the  financial  interests  of  a  person  which  are 
involved  in  a  particular  case  are  minimal,  except  that  such  waiver 
authority  shall  be  subject  to  the  provisions  of  section  208  of  title 
18,  United  States  Code.  The  waiver  authority  established  in  this 
subparagraph  shall  not  apply  with  respect  to  members  of  the 
Commission. 
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(ii)  In  any  case  in  which  the  Commission  exercises  the  waiver 
authority  estabUshed  in  this  subparagraph,  the  Commission  shall 
publish  notice  of  such  action  in  the  Federal  Register  and  shall  fur- 
nish notice  of  such  action  to  the  appropriate  committees  of  each 
House  of  the  Congress.  Each  such  notice  shall  include  information 
regarding  the  identity  of  the  person  receiving  the  waiver,  the  posi- 
tion held  by  such  person,  and  the  nature  of  the  financial  interests 
which  are  the  subject  of  the  waiver. 

(3)  The  Commission,  in  determining  whether  a  company  or 
other  entity  has  a  significant  interest  in  communications,  manufac- 
turing, or  sales  activities  which  are  subject  to  regulation  by  the 
Commission,  shall  consider  (without  excluding  other  relevant  fac- 
tors)— 

(A)  the  revenues,  investments,  profits,  and  managerial  ef- 
forts directed  to  the  related  communications,  manufacturing,  or 
sales  activities  of  the  company  or  other  entity  involved,  as  com- 
pared to  the  other  aspects  of  the  business  of  such  company  or 
other  entity; 

(B)  the  extent  to  which  the  Commission  regulates  and 
oversees  the  activities  of  such  company  or  other  entity; 

(C)  the  degree  to  which  the  economic  interests  of  such  com- 
pany or  other  entity  may  be  affected  by  any  action  of  the  Com- 
mission; and 

(D)  the  perceptions  held  by  the  pubHc  regarding  the  busi- 
ness activities  of  such  company  or  other  entity. 

(4)  Members  of  the  Commission  shall  not  engage  in  any  other 
business,  vocation,  profession,  or  employment  while  serving  as  such 
members. 

(5)  The  maximum  number  of  commissioners  who  may  be  mem- 
bers of  the  same  political  party  shall  be  a  number  equal  to  the 
least  number  of  commissioners  which  constitutes  a  majority  of  the 
full  membership  of  the  Commission. 

(c)  Commissioners  shall  be  appointed  for  terms  of  five  years 
and  until  their  successors  are  appointed  and  have  been  confirmed 
and  taken  the  oath  of  office,  except  that  they  shall  not  continue  to 
serve  beyond  the  expiration  of  the  next  session  of  Congress  subse- 
quent to  the  expiration  of  said  fixed  term  of  office;  except  that  any 
person  chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the  un- 
expired term  of  the  Commissioner  whom  he  succeeds.  No  vacancy 
in  the  Commission  shall  impair  the  right  of  the  remaining  commis- 
sioners to  exercise  all  the  powers  of  the  Commission. 

(d)  Each  Commissioner  shall  receive  an  annual  salary  at  the 
annual  rate  payable  from  time  to  time  for  level  IV  of  the  Executive 
Schedule,  payable  in  monthly  installments.  The  Chairman  of  the 
Commission,  during  the  period  of  his  service  as  Chairman,  shall  re- 
ceive an  annual  salary  at  the  annual  rate  payable  from  time  to 
time  for  level  III  of  the  Executive  Schedule. 

(e)  The  principal  office  of  the  Commission  shall  be  in  the  Dis- 
trict of  Columbia,  where  its  general  sessions  shall  be  held;  but 
whenever  the  convenience  of  the  public  or  of  the  parties  may  be 
promoted  or  delay  or  expense  prevented  thereby,  the  Commission 
may  hold  special  sessions  in  any  part  of  the  United  States. 

(f)(1)  The  Commission  shall  have  authority,  subject  to  the  pro- 
visions of  the  civil-service  laws  and  the  Classification  Act  of  1949, 
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as  amended,  to  appoint  such  officers,  engineers,  accountants,  attor- 
neys, inspectors,  examiners,  and  other  employees  as  are  necessary 
in  the  exercise  of  its  functions. 

(2)  Without  regard  to  the  civil-service  laws,  but  subject  to  the 
Classification  Act  of  1949,  each  commissioner  may  appoint  three 
professional  assistants  and  a  secretary,  each  of  whom  shall  perform 
such  duties  as  such  commissioner  shall  direct.  In  addition,  the 
chairman  of  the  Commission  may  appoint,  without  regard  to  the 
civil-service  laws,  but  subject  to  the  Classification  Act  of  1949,  an 
administrative  assistant  who  shall  perform  such  duties  as  the 
chairman  shall  direct. 

(3)  The  Commission  shall  fix  a  reasonable  rate  of  extra  com- 
pensation for  overtime  services  of  engineers  in  charge  and  radio 
engineers  of  the  Field  Engineering  and  Monitoring  Bureau  of  the 
Federal  Communications  Commission,  who  may  be  required  to  re- 
main on  duty  between  the  hours  of  5  o'clock  postmeridian  and  8 
o'clock  antemeridian  or  on  Sundays  or  holidays  to  perform  services 
in  connection  with  the  inspection  of  ship  radio  equipment  and 
apparatus  for  the  purposes  of  part  II  of  title  III  of  this  Act  or  the 
Great  Lakes  Agreement,  on  the  basis  of  one-half  day's  additional 
pay  for  each  two  hours  or  fraction  thereof  of  at  least  one  hour  that 
the  overtime  extends  beyond  5  o'clock  postmeridian  (but  not  to  ex- 
ceed two  and  one-half  days'  pay  for  the  full  period  from  5  o'clock 
postmeridian  to  8  o'clock  antemeridian)  and  two  additional  days' 
pay  for  Sunday  or  holiday  duty.  The  said  extra  compensation  for 
overtime  services  shall  be  paid  by  the  master,  owner,  or  agent  of 
such  vessel  to  the  local  United  States  collector  of  customs  or  his 
representative,  who  shall  deposit  such  collection  into  the  Treasury 
of  the  United  States  to  an  appropriately  designated  receipt  account: 
Provided,  That  the  amounts  of  such  collections  received  by  the  said 
collector  of  customs  or  his  representatives  shall  be  covered  into  the 
Treasury  as  miscellaneous  receipts;  and  the  payments  of  such  extra 
compensation  to  the  several  employees  entitled  thereto  shall  be 
made  from  the  annual  appropriations  for  salaries  and  expenses  of 
the  Commission:  Provided  further,  That  to  the  extent  that  the  an- 
nual appropriations  which  are  hereby  authorized  to  be  made  from 
the  general  fund  of  the  Treasury  are  insufficient,  there  are  hereby 
authorized  to  be  appropriated  from  the  general  fund  of  the  Treas- 
ury such  additional  amounts  as  may  be  necessary  to  the  extent 
that  the  amounts  of  such  receipts  are  in  excess  of  the  amounts 
appropriated:  Provided  further,  That  such  extra  compensation  shall 
be  paid  if  such  field  employees  have  been  ordered  to  report  for  duty 
and  have  so  reported  whether  the  actual  inspection  of  the  radio 
equipment  or  apparatus  takes  place  or  not:  And  provided  further. 
That  in  those  ports  where  customary  working  hours  are  other  than 
those  hereinabove  mentioned,  the  engineers  in  charge  are  vested 
with  authority  to  regulate  the  hours  of  such  employees  so  as  to 
agree  with  prevailing  working  hours  in  said  ports  where  inspec- 
tions are  to  be  made,  but  nothing  contained  in  this  proviso  shall 
be  construed  in  any  manner  to  alter  the  length  of  a  working  day 
for  the  engineers  in  charge  and  radio  engineers  or  the  overtime  pay 
herein  fixed:  and  Provided  further.  That,  in  the  alternative,  an 
entity  designated  by  the  Commission  may  make  the  inspections 
referred  to  in  this  paragraph. 
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(4)(A)  The  Commission,  for  purposes  of  preparing  or  admin- 
istering any  examination  for  an  amateur  station  operator  license, 
may  accept  and  employ  the  voluntary  and  uncompensated  services 
of  any  individual  who  holds  an  amateur  station  operator  license  of 
a  higher  class  than  the  class  of  license  for  which  the  examination 
is  being  prepared  or  administered.  In  the  case  of  examinations  for 
the  highest  class  of  amateur  station  operator  license,  the  Commis- 
sion may  accept  and  employ  such  services  of  any  individual  who 
holds  such  class  of  license. 

(B)(i)  The  Commission,  for  purposes  of  monitoring  violations  of 
any  provision  of  this  Act  (and  of  any  regulation  prescribed  by  the 
Commission  under  this  Act)  relating  to  the  amateur  radio  service, 
may — 

(I)  recruit  and  train  any  individual  licensed  by  the  Com- 
mission to  operate  an  amateur  station;  and 

(II)  accept  and  employ  the  voluntary  and  uncompensated 
services  of  such  individual. 

(ii)  The  Commission,  for  purposes  of  recruiting  and  training 
individuals  under  clause  (i)  and  for  purposes  of  screening,  anno- 
tating, and  summarizing  violation  reports  referred  under  clause  (i), 
may  accept  and  employ  the  voluntary  and  uncompensated  services 
of  any  amateur  station  operator  organization. 

(iii)  The  functions  of  individuals  recruited  and  trained  under 
this  subparagraph  shall  be  limited  to — 

(I)  the  detection  of  improper  amateur  radio  transmissions; 

(II)  the  conveyance  to  Commission  personnel  of  informa- 
tion which  is  essential  to  the  enforcement  of  this  Act  (or  regu- 
lations prescribed  by  the  Commission  under  this  Act)  relating 
to  the  amateur  radio  service;  and 

(III)  issuing  advisory  notices,  under  the  general  direction 
of  the  Commission,  to  persons  who  apparently  have  violated 
any  provision  of  this  Act  (or  regulations  prescribed  by  the  Com- 
mission under  this  Act)  relating  to  the  amateur  radio  service. 

Nothing  in  this  clause  shall  be  construed  to  grant  individuals  re- 
cruited and  trained  under  this  subparagraph  any  authority  to  issue 
sanctions  to  violators  or  to  take  any  enforcement  action  other  than 
any  action  which  the  Commission  may  prescribe  by  rule. 

(C)(i)  The  Commission,  for  purposes  of  monitoring  violations  of 
any  provision  of  this  Act  (and  of  any  regulation  prescribed  by  the 
Commission  under  this  Act)  relating  to  the  citizens  band  radio 
service,  may — 

(I)  recruit  and  train  any  citizens  band  radio  operator;  and 

(II)  accept  and  employ  the  voluntary  and  uncompensated 
services  of  such  operator. 

(ii)  The  Commission,  for  purposes  of  recruiting  and  training 
individuals  under  clause  (i)  and  for  purposes  of  screening,  anno- 
tating, and  summarizing  violation  reports  referred  under  clause  (i), 
may  accept  and  employ  the  voluntary  and  uncompensated  services 
of  any  citizens  band  radio  operator  organization.  The  Commission, 
in  accepting  and  employing  services  of  individuals  under  this  sub- 
paragraph, shall  seek  to  achieve  a  broad  representation  of  individ- 
uals and  organizations  interested  in  citizens  band  radio  operation. 

(iii)  The  functions  of  individuals  recruited  and  trained  under 
this  subparagraph  shall  be  limited  to — 
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(I)  the  detection  of  improper  citizens  band  radio  trans- 
missions; 

(II)  the  conveyance  to  Commission  personnel  of  informa- 
tion which  is  essential  to  the  enforcement  of  this  Act  (or  regu- 
lations prescribed  by  the  Commission  under  this  Act)  relating 
to  the  citizens  band  radio  service;  and 

(III)  issuing  advisory  notices,  under  the  general  direction 
of  the  Commission,  to  persons  who  apparently  have  violated 
any  provision  of  this  Act  (or  regulations  prescribed  by  the  Com- 
mission under  this  Act)  relating  to  the  citizens  band  radio  serv- 
ice. 

Nothing  in  this  clause  shall  be  construed  to  grant  individuals  re- 
cruited and  trained  under  this  subparagraph  any  authority  to  issue 
sanctions  to  violators  or  to  take  any  enforcement  action  other  than 
any  action  which  the  Commission  may  prescribe  by  rule. 

(D)  The  Commission  shall  have  the  authority  to  endorse  certifi- 
cation of  individuals  to  perform  transmitter  installation,  operation, 
maintenance,  and  repair  duties  in  the  private  land  mobile  services 
and  fixed  services  (as  defined  by  the  Commission  by  rule)  if  such 
certification  programs  are  conducted  by  organizations  or  commit- 
tees which  are  representative  of  the  users  in  those  services  and 
which  consist  of  individuals  who  are  not  officers  or  employees  of 
the  Federal  Government. 

(E)  The  authority  of  the  Commission  established  in  this  para- 
graph shall  not  be  subject  to  or  affected  by  the  provisions  of  part 
III  of  title  5,  United  States  Code,  or  section  3679(b)  of  the  Revised 
Statutes  (31  U.S.C.  665(b)). 

(F)  Any  person  who  provides  services  under  this  paragraph 
shall  not  be  considered,  by  reason  of  having  provided  such  services, 
a  Federal  employee. 

(G)  The  Commission,  in  accepting  and  employing  services  of 
individuals  under  subparagraphs  (A)  and  (B),  shall  seek  to  achieve 
a  broad  representation  of  individuals  and  organizations  interested 
in  amateur  station  operation. 

(H)  The  Commission  may  establish  rules  of  conduct  and  other 
regulations  governing  the  service  of  individuals  under  this  para- 
graph. 

(I)  With  respect  to  the  acceptance  of  voluntary  uncompensated 
services  for  the  preparation,  processing,  or  administration  of  exami- 
nations for  amateur  station  operator  licenses,  pursuant  to  subpara- 
graph (A)  of  this  paragraph,  individuals,  or  organizations  which 
provide  or  coordinate  such  authorized  volunteer  services  may  re- 
cover from  examinees  reimbursement  for  out-of-pocket  costs. 

(5)(A)  The  Commission,  for  purposes  of  preparing  and  admin- 
istering any  examination  for  a  commercial  radio  operator  license  or 
endorsement,  may  accept  and  employ  the  services  of  persons  that 
the  Commission  determines  to  be  qualified.  Any  person  so  em- 
ployed may  not  receive  compensation  for  such  services,  but  may  re- 
cover from  examinees  such  fees  as  the  Commission  permits,  consid- 
ering such  factors  as  public  service  and  cost  estimates  submitted 
by  such  person. 

(B)  The  Commission  may  prescribe  regulations  to  select,  over- 
see, sanction,  and  dismiss  any  person  authorized  under  this  para- 
graph to  be  employed  by  the  Commission. 
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(C)  Any  person  who  provides  services  under  this  paragraph  or 
who  provides  goods  in  connection  with  such  services  shall  not,  by 
reason  of  having  provided  such  service  or  goods,  be  considered  a 
Federal  or  special  government  employee. 

(g)(1)  The  Commission  may  make  such  expenditures  (including 
expenditures  for  rent  and  personal  services  at  the  seat  of  govern- 
ment and  elsewhere,  for  office  supplies,  lawbooks,  periodicals,  and 
books  of  reference,  for  printing  and  binding,  for  land  for  use  as 
sites  for  radio  monitoring  stations  and  related  facilities,  including 
living  quarters  where  necessary  in  remote  areas,  for  the  construc- 
tion of  such  stations  and  facilities,  and  for  the  improvement,  fur- 
nishing, equipping,  and  repairing  of  such  stations  and  facilities  and 
of  laboratories  and  other  related  facihties  (including  construction  of 
minor  subsidiary  buildings  and  structures  not  exceeding  $25,000  in 
any  one  instance)  used  in  connection  with  technical  research  activi- 
ties), as  may  be  necessary  for  the  execution  of  the  functions  vested 
in  the  Commission  and  as  may  be  appropriated  for  by  the  Congress 
in  accordance  with  the  authorizations  of  appropriations  established 
in  section  6.  All  expenditures  of  the  Commission,  including  all  nec- 
essary expenses  for  transportation  incurred  by  the  commissioners 
or  by  their  employees,  under  their  orders,  in  making  any  investiga- 
tion or  upon  any  official  business  in  any  other  places  than  in  the 
city  of  Washington,  shall  be  allowed  and  paid  on  the  presentation 
of  itemized  vouchers  therefor  approved  by  the  chairman  of  the 
Commission  or  by  such  other  members  or  officer  thereof  as  may  be 
designated  by  the  Commission  for  that  purpose. 

(2)(A)  If— 

(i)  the  necessary  expenses  specified  in  the  last  sentence  of 

paragraph  (1)  have  been  incurred  for  the  purpose  of  enabling 

commissioners  or  employees  of  the  Commission  to  attend  and 

participate  in  any  convention,  conference,  or  meeting; 

(ii)  such  attendance  and  participation  are  in  furtherance  of 

the  functions  of  the  Commission;  and 

(iii)  such  attendance  and  participation  are  requested  by 

the  person  sponsoring  such  convention,  conference,  or  meeting; 
then  the  Commission  shall  have  authority  to  accept  direct  reim- 
bursement from  such  sponsor  for  such  necessary  expenses. 

(B)  The  total  amount  of  unreimbursed  expenditures  made  by 
the  Commission  for  travel  for  any  fiscal  year,  together  with  the 
total  amount  of  reimbursements  which  the  Commission  accepts 
under  subparagraph  (A)  for  such  fiscal  year,  shall  not  exceed  the 
level  of  travel  expenses  appropriated  to  the  Commission  for  such 
fiscal  year. 

(C)  The  Commission  shall  submit  to  the  appropriate  commit- 
tees of  the  Congress,  and  publish  in  the  Federal  Register,  quarterly 
reports  specifying  reimbursements  which  the  Commission  has 
accepted  under  this  paragraph. 

(D)  The  provisions  of  this  paragraph  shall  cease  to  have  any 
force  or  effect  at  the  end  of  fiscal  year  1994. 

(E)  Funds  which  are  received  by  the  Commission  as  reimburse- 
ments under  the  provisions  of  this  paragraph  after  the  close  of  a 
fiscal  year  shall  remain  available  for  obligation. 

(3)(A)  Notwithstanding  any  other  provision  of  law,  in  further- 
ance of  its  functions  the  Commission  is  authorized  to  accept,  hold, 
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administer,  and  use  unconditional  gifts,  donations,  and  bequests  of 
real,  personal,  and  other  property  (including  voluntary  and  uncom- 
pensated services,  as  authorized  by  section  3109  of  title  5,  United 
States  Code). 

(B)  The  Commission,  for  purposes  of  providing  radio  club  and 
military-recreational  call  signs,  may  utilize  the  voluntary,  uncom- 
pensated, and  unreimbursed  services  of  amateur  radio  organiza- 
tions authorized  by  the  Commission  that  have  tax-exempt  status 
imder  section  501(c)(3)  of  the  Internal  Revenue  Code  of  1986. 

(C)  For  the  purpose  of  Federal  law  on  income  taxes,  estate 
taxes,  and  gift  taxes,  property  or  services  accepted  under  the  au- 
thority of  subparagraph  (A)  shall  be  deemed  to  be  a  gift,  bequest, 
or  devise  to  the  United  States. 

(D)  The  Commission  shall  promulgate  regulations  to  carry  out 
the  provisions  of  this  paragraph.  Such  regulations  shall  include 
provisions  to  preclude  the  acceptance  of  any  gift,  bequest,  or  dona- 
tion that  would  create  a  conflict  of  interest  or  the  appearance  of  a 
conflict  of  interest. 

(h)  Three  members  of  the  Commission  shall  constitute  a 
quorum  thereof.  The  Commission  shall  have  an  official  seal  which 
shall  be  judicially  noticed. 

(i)  The  Commission  may  perform  any  and  all  acts,  make  such 
rules  aiid  regulations,  and  issue  such  orders,  not  inconsistent  with 
this  Act,  as  may  be  necessary  in  the  execution  of  its  functions. 

(j)  The  Commission  may  conduct  its  proceedings  in  such  man- 
ner as  will  best  conduce  to  the  proper  dispatch  of  business  and  to 
the  ends  of  justice.  No  commissioner  shall  participate  in  any  hear- 
ing or  proceeding  in  which  he  has  a  pecuniary  interest.  Any  party 
may  appear  before  the  Commission  and  be  heard  in  person  or  by 
attorney.  Every  vote  and  official  act  the  Commission  shall  be  en- 
tered of  record,  and  its  proceedings  shall  be  public  upon  the  re- 
quest of  any  party  interested.  The  Commission  is  authorized  to 
withhold  publication  of  records  or  proceedings  containing  secret  in- 
formation affecting  the  national  defense. 

(k)  The  Commission  shall  make  an  annual  report  to  Congress, 
copies  of  which  shall  be  distributed  as  are  other  reports  trans- 
mitted to  Congress.  Such  reports  shall  contain — 

(1)  such  information  and  data  collected  by  the  Commission 
as  may  be  considered  of  value  in  the  determination  of  ques- 
tions connected  with  the  regulation  of  interstate  and  foreign 
wire  and  radio  communication  and  radio  transmission  of  en- 
ergy; 

(2)  such  information  and  data  concerning  the  functioning 
of  the  Commission  as  will  be  of  value  to  Congress  in  appraising 
the  amount  and  character  of  the  work  and  accompUshments  of 
the  Commission  and  the  adequacy  of  its  staff  and  equipment; 

(3)  an  itemized  statement  of  all  funds  expended  during  the 
preceding  year  by  the  Commission,  of  the  sources  of  such 
funds,  and  of  the  authority  in  this  Act  or  elsewhere  under 
which  such  expenditures  were  made;  and 

(4)  specific  recommendations  to  Congress  as  to  additional 
legislation  which  the  Commission  deems  necessary  or  desir- 
able, including  all  legislative  proposals  submitted  for  approval 
to  the  Director  of  the  Office  of  Management  and  Budget. 
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(1)  All  reports  of  investigations  made  by  the  Commission  shall 
be  entered  of  record,  and  a  copy  thereof  shall  be  furnished  to  the 
party  who  may  have  complained,  and  to  any  common  carrier  or  li- 
censee that  may  have  been  complained  of 

(m)  The  Commission  shall  provide  for  the  publication  of  its  re- 
ports and  decisions  in  such  form  and  manner  as  may  be  best 
adapted  for  public  information  and  use,  and  such  authorized  publi- 
cations shall  be  competent  evidence  of  the  reports  and  decisions  of 
the  Commission  therein  contained  in  all  courts  of  the  United  States 
and  of  the  several  States  without  any  further  proof  or  authentica- 
tion thereof. 

(n)  Rates  of  compensation  of  persons  appointed  under  this  sec- 
tion shall  be  subject  to  the  reduction  apphcable  to  officers  and  em- 
ployees of  the  Federal  Government  generally. 

(o)  For  the  purpose  of  obtaining  maximum  effectiveness  from 
the  use  of  radio  and  wire  communications  in  connection  with  safety 
of  life  and  property,  the  Commission  shall  investigate  and  study  all 
phases  of  the  problem  and  the  best  methods  of  obtaining  the  co- 
operation and  coordination  of  these  systems. 

SEC.  5.    [47  U.S.C.   1551   ORGANIZATION  AND  FUNCTIONING  OF  THE 
COMMISSION. 

(a)  The  member  of  the  Commission  designated  by  the  Presi- 
dent as  chairman  shall  be  the  chief  executive  officer  of  the  Com- 
mission. It  shall  be  his  duty  to  preside  at  all  meetings  and  sessions 
of  the  Commission,  to  represent  the  Commission  in  all  matters  re- 
lating to  legislation  and  legislative  reports,  except  that  any  com- 
missioner may  present  his  own  or  minority  views  or  supplemental 
reports,  to  represent  the  Commission  in  all  matters  requiring  con- 
ferences or  communications  with  other  governmental  officers, 
departments  or  agencies,  and  generally  to  coordinate  and  organize 
the  work  of  the  Commission  in  such  manner  as  to  promote  prompt 
and  efficient  disposition  of  all  matters  within  the  jurisdiction  of  the 
Commission.  In  the  case  of  a  vacancy  in  the  office  of  the  chairman 
of  the  Commission,  or  the  absence  or  inability  of  the  chairman  to 
serve,  the  Commission  may  temporarily  designate  one  of  its  mem- 
bers to  act  as  chairman  until  the  cause  or  circumstance  requiring 
such  designation  shall  have  been  eliminated  or  corrected. 

(b)  From  time  to  time  as  the  Commission  may  find  necessarj^ 
the  Commission  shall  organize  its  staff  into  (1)  integrated  bureaus, 
to  function  on  the  basis  of  the  Commission's  principal  workload 
operations,  and  (2)  such  other  divisional  organizations  as  the  Com- 
mission may  deem  necessary.  Each  such  integrated  bureau  shall 
include  such  legal,  engineering,  accounting,  administrative,  clerical, 
and  other  personnel  as  the  Commission  may  determine  to  be  nec- 
essary to  perform  its  functions. 

(c)(1)  When  necessary  to  the  proper  functioning  of  the  Commis- 
sion and  the  prompt  and  orderly  conduct  of  its  business,  the  Com- 
mission may,  by  published  rule  or  by  order,  delegate  any  of  its 
functions  (except  functions  granted  to  the  Commission  by  this  para- 
graph and  by  paragraphs  (4),  (5),  and  (6)  of  this  subsection  and  ex- 
cept any  action  referred  to  in  sections  204(a)(2),  208(b),  and  405(b)) 
to  a  panel  of  commissioners,  an  individual  commissioner,  an  em- 
ployee board,  or  an  individual  employee,  including  functions  with 
respect  to  hearing,  determining,  ordering,  certifying,  reporting,  or 
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otherwise  acting  as  to  any  work,  business,  or  matter;  except  that 
in  delegating  review  functions  to  employees  in  cases  of  adjudication 
(as  defined  in  the  Administrative  Procedure  Act),  the  delegation  in 
any  such  case  may  be  made  only  to  an  employee  board  consisting 
of  two  or  more  employees  referred  to  in  paragraph  (8).  Any  such 
rule  or  order  may  be  adopted,  amended,  or  rescinded  only  by  a  vote 
of  a  majority  of  the  members  of  the  Commission  then  holding  office. 
Except  for  cases  involving  the  authorization  of  service  in  the 
instructional  television  fixed  service,  or  as  otherwise  provided  in 
this  Act,  nothing  in  this  paragraph  shall  authorize  the  Commission 
to  provide  for  the  conduct,  by  any  person  or  persons  other  than  per- 
sons referred  to  in  paragraph  (2)  or  (3)  of  section  556(b)  of  title  5, 
United  States  Code,  of  any  hearing  to  which  such  section  applies. 

(2)  As  used  in  this  subsection  (d)  the  term  "order,  decision,  re- 
port, or  action"  does  not  include  an  initial,  tentative,  or  rec- 
ommended decision  to  which  exceptions  may  be  filed  as  provided  in 
section  409(b). 

(3)  Any  order,  decision,  report,  or  action  made  or  taken  pursu- 
ant to  any  such  delegation,  unless  reviewed  as  provided  in  para- 
graph (4),  shall  have  the  same  force  and  effect,  and  shall  be  made, 
evidenced,  and  enforced  in  the  same  manner,  as  orders,  decisions, 
reports,  or  other  actions  of  the  Commission. 

(4)  Any  person  aggrieved  by  any  such  order,  decision,  report  or 
action  may  file  an  application  for  review  by  the  Commission  within 
such  time  and  in  such  manner  as  the  Commission  shall  prescribe, 
and  every  such  application  shall  be  passed  upon  by  the  Commis- 
sion. The  Commission,  on  its  own  initiative,  may  review  in  whole 
or  in  part,  at  such  time  and  in  such  manner  as  it  shall  determine, 
any  order,  decision,  report,  or  action  made  or  taken  pursuant  to 
any  delegation  under  paragraph  (1). 

(5)  In  passing  upon  applications  for  review,  the  Commission 
may  grant,  in  whole  or  in  part,  or  deny  such  applications  without 
specifying  any  reasons  therefore.  No  such  application  for  review 
shall  rely  on  questions  of  fact  or  law  upon  which  the  panel  of  com- 
missioners, individual  commissioner,  employee  board,  or  individual 
employee  has  been  afforded  no  opportunity  to  pass. 

(6)  If  the  Commission  grants  the  application  for  review,  it  may 
affirm,  modify,  or  set  aside  the  order,  decision,  report,  or  action,  or 
it  may  order  a  rehearing  upon  such  order,  decision,  report,  or  ac- 
tion in  accordance  with  section  405. 

(7)  The  filing  of  an  application  for  review  under  this  subsection 
shall  be  a  condition  precedent  to  judicial  review  of  any  order,  deci- 
sion, report,  or  action  made  or  taken  pursuant  to  a  delegation 
under  paragraph  (1).  The  time  within  which  a  petition  for  review 
must  be  filed  in  a  proceeding  to  which  section  402(a)  applies,  or 
within  which  an  appeal  must  be  taken  under  section  402(b),  shall 
be  computed  from  the  date  upon  which  public  notice  is  given  of  or- 
ders disposing  of  all  applications  for  review  filed  in  any  case. 

(8)  The  employees  to  whom  the  Commission  may  delegate  re- 
view functions  in  any  case  of  adjudication  (as  defined  in  the 
Administrative  Procedure  Act)  shall  be  qualified,  by  reason  of  their 
training,  experience,  and  competence,  to  perform  such  review  func- 
tions, and  shall  perform  no  duties  inconsistent  with  such  review 
functions.  Such  employees  shall  be  in  a  grade  classification  or  sal- 
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ary  level  commensurate  with  their  important  duties,  and  in  no 
event  less  than  the  grade  classification  or  salary  level  of  the  em- 
ployee or  employees  whose  actions  are  to  be  reviewed.  In  the  per- 
formance of  such  review  functions  such  employees  shall  be  assigned 
to  cases  in  rotation  so  far  as  practicable  and  shall  not  be  respon- 
sible to  or  subject  to  the  supervision  or  direction  of  any  officer,  em- 
ployee, or  agent  engaged  in  the  performance  of  investigative  or 
prosecuting  functions  for  any  agency. 

(9)  The  secretary  and  seal  of  the  Commission  shall  be  the  sec- 
retary and  seal  of  each  panel  of  the  Commission,  each  individual 
commissioner,  and  each  employee  board  or  individual  employee 
exercising  functions  delegated  pursuant  to  paragraph  (1)  of  this 
subsection. 

(d)  Meetings  of  the  Commission  shall  be  held  at  regular  inter- 
vals, not  less  frequently  than  once  each  calendar  month,  at  which 
times  the  functioning  of  the  Commission  and  the  handling  of  its 
work  load  shall  be  reviewed  and  such  orders  shall  be  entered  and 
other  action  taken  as  may  be  necessary  or  appropriate  to  expedite 
the  prompt  and  orderly  conduct  of  the  business  of  the  Commission 
with  the  objective  of  rendering  a  final  decision  (1)  within  three 
months  from  the  date  of  filing  in  all  original  appHcation,  renewal, 
and  transfer  cases  in  which  it  will  not  be  necessary  to  hold  a  hear- 
ing, and  (2)  within  six  months  from  the  final  date  of  the  hearing 
in  all  hearing  cases. 

(e)  The  Commission  shall  have  a  Managing  Director  who  shall 
be  appointed  by  the  Chairman  subject  to  the  approval  of  the  Com- 
mission. The  Managing  Director,  under  the  supervision  and  direc- 
tion of  the  Chairman,  shall  perform  such  administrative  and  execu- 
tive functions  as  the  Chairman  shall  delegate.  The  Managing  Di- 
rector shall  be  paid  at  a  rate  equal  to  the  rate  then  payable  for 
level  V  of  the  Executive  Schedule. 

SEC.  6.  [47  U.S.C.  156]  AUTHORIZATION  OF  APPROPRIATIONS. 

(a)  There  are  authorized  to  be  appropriated  for  the  administra- 
tion of  this  Act  by  the  Commission  $109,831,000  for  fiscal  year 
1990  and  $119,831,000  for  fiscal  year  1991,  together  with  such 
sums  as  may  be  necessary  for  increases  resulting  from  adjustments 
in  salary,  pay,  retirement,  other  employee  benefits  required  by  law, 
and  other  nondiscretionary  costs,  for  each  of  the  fiscal  years  1990 
and  1991.  i 


1  Public  Law  108-7,  the  Departments  of  Commerce,  Justice,  and  State,  the  Judiciarj',  and  Re- 
lated Agencies  Appropriations  Act,  2003  (117  Stat.  95,  February  20,  2003)  contained  the  fol- 
lowing appropriation  provision  with  respect  to  fiscal  year  2003: 

Federal  Communications  Commission 
salaries  and  expenses 
For  necessary  expenses  of  the  Federal  Communications  Commission,  as  authorized  by  law,  in- 
cluding uniforms  and  allowances  therefor,  as  authorized  by  5  U.S.C.  5901-5902;  not  to  exceed 
$600,000  for  land  and  structure;  not  to  exceed  $500,000  for  improvement  and  care  of  grounds 
and  repair  to  buildings;  not  to  exceed  $4,000  for  official  reception  and  representation  expenses; 
purchase  and  hire  of  motor  vehicles;  special  counsel  fees;  and  services  as  authorized  by  5  U.S.C. 
3109,  $271,000,000,  of  which  not  to  exceed  $300,000  shall  remain  available  until  September  30, 
2004,  for  research  and  policy  studies:  Provided.  That  $269,000,000  of  offsetting  collections  shall 
be  assessed  and  collected  pursuant  to  section  9  of  title  I  of  the  Communications  Act  of  1934, 
as  amended,  and  shall  be  retained  and  used  for  necessan,'  expenses  in  this  appropriation,  and 
shall  remain  available  until  expended;  Provided  further.  That  the  sum  herein  appropriated  shall 
be  reduced  as  such  offsetting  collections  are  received  during  fiscal  year  2003  so  as  to  result  in 
a  final  fiscal  year  2003  appropriation  estimated  at  $2,000,000:  Provided  further.  That  any  offset- 
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(b)  In  addition  to  the  amounts  authorized  to  be  appropriated 
under  this  section,  not  more  than  4  percent  of  the  amount  of  any 
fees  or  other  charges  payable  to  the  United  States  which  are  col- 
lected by  the  Commission  during  fiscal  year  1990  are  authorized  to 
be  made  available  to  the  Commission  until  expended  to  defray  the 
fully  distributed  costs  of  such  fees  collection. 

(c)  Of  the  amounts  appropriated  pursuant  to  subsection  (a)  for 
fiscal  year  1991,  such  sums  as  may  be  necessary  not  to  exceed 
$2,000,000  shall  be  expended  for  upgrading  and  modernizing  equip- 
ment at  the  Commission's  electronic  emissions  test  laboratory  lo- 
cated in  Laurel,  Maryland. 

(d)  Of  the  sum  appropriated  in  any  fiscal  year  under  this  sec- 
tion, a  portion,  in  an  amount  determined  under  section  9(b),  shall 
be  derived  from  fees  authorized  by  section  9. 

SEC.  7.  [47  U.S.C.  157]  NEW  TECHNOLOGIES  AND  SERVICES. 

(a)  It  shall  be  the  policy  of  the  United  States  to  encourage  the 
provision  of  new  technologies  and  services  to  the  public.  Any  per- 
son or  party  (other  than  the  Commission)  who  opposes  a  new  tech- 
nology or  service  proposed  to  be  permitted  under  this  Act  shall 
have  the  burden  to  demonstrate  that  such  proposal  is  inconsistent 
with  the  public  interest. 

(b)  The  Commission  shall  determine  whether  any  new  tech- 
nology or  service  proposed  in  a  petition  or  application  is  in  the  pub- 
lic interest  within  one  year  after  such  petition  or  application  is 
filed.  If  the  Commission  initiates  its  own  proceeding  for  a  new  tech- 
nology or  service,  such  proceeding  shall  be  completed  within  12 
months  after  it  is  initiated. 

SEC.  8.  [47  U.S.C.  1581  APPLICATION  FEES. 

(a)  The  Commission  shall  assess  and  collect  application  fees  at 
such  rates  as  the  Commission  shall  establish  or  at  such  modified 
rates  as  it  shall  establish  pursuant  to  the  provisions  of  subsection 
(b)  of  this  section. 

(b)(1)  The  Schedule  of  Application  Fees  established  under  this 
section  shall  be  reviewed  by  the  Commission  every  two  years  after 
October  1,  1991,  and  adjusted  by  the  Commission  to  reflect  changes 
in  the  Consumer  Price  Index.  Increases  or  decreases  in  application 
fees  shall  apply  to  all  categories  of  application  fees,  except  that 
individual  fees  shall  not  be  adjusted  until  the  increase  or  decrease, 
as  determined  by  the  net  change  in  the  Consumer  Price  Index  since 
the  date  of  enactment  of  this  section,  amounts  to  at  least  $5.00  in 
the  case  of  fees  under  $100.00,  or  5  percent  in  the  case  of  fees  of 
$100.00  or  more.  All  fees  which  require  adjustment  will  be  rounded 
upward  to  the  next  $5.00  increment.  The  Commission  shall  trans- 
mit to  the  Congress  notification  of  any  such  adjustment  not  later 
than  90  days  before  the  effective  date  of  such  adjustment. 

(2)  Increases  or  decreases  in  application  fees  made  pursuant  to 
this  subsection  shall  not  be  subject  to  judicial  review. 

(c)(1)  The  Commission  shall  prescribe  by  regulation  an  addi- 
tional application  fee  which  shall  be  assessed  as  a  penalty  for  late 
payment  of  application  fees  required  by  subsection  (a)  of  this  sec- 


ting  collections  received  in  excess  of  $269,000,000  in  fiscal  year  2003  shall  remain  available 
until  expended,  but  shall  not  be  available  for  obligation  until  (Dctober  1,  2003. 
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tion.  Such  penalty  shall  be  25  percent  of  the  amount  of  the  applica- 
tion fee  which  was  not  paid  in  a  timely  manner. 

(2)  The  Commission  may  dismiss  any  application  or  other  filing 
for  failure  to  pay  in  a  timely  manner  any  application  fee  or  penalty 
under  this  section. 

(d)(1)  The  application  fees  established  under  this  section  shall 
not  be  applicable  (A)  to  governmental  entities  and  nonprofit  enti- 
ties licensed  in  the  following  radio  services:  Local  Government,  Po- 
lice, Fire,  Highway  Maintenance,  Forestry-Conservation,  Public 
Safety,  and  Special  Emergency  Radio,  or  (B)  to  governmental  enti- 
ties licensed  in  other  services. 

(2)  The  Commission  may  waive  or  defer  payment  of  an  charge  i 
in  any  specific  instance  for  good  cause  shown,  where  such  action 
would  promote  the  pubhc  interest. 

(e)  Moneys  received  from  application  fees  established  under 
this  section  shall  be  deposited  in  the  general  fund  of  the  Treasury 
to  reimburse  the  United  States  for  amounts  appropriated  for  use 
by  the  Commission  in  carrying  out  its  functions  under  this  Act. 

(f)  The  Commission  shall  prescribe  appropriate  rules  and  regu- 
lations to  carry  out  the  provisions  of  this  section. 

(g)  Until  modified  pursuant  to  subsection  (b)  of  this  section,  the 
Schedule  of  Application  Fees  which  the  Federal  Communications 
Commission  shall  prescribe  pursuant  to  subsection  (a)  of  this 
section  shall  be  as  follows: 

SCHEDULE  OF  APPLICATION  FEES 
Service  Fee  amount 

PRIVATE  RADIO  SERVICES 

1.  Marine  Coast  Stations 

a.  New  License  (per  station)  $70.00 

b.  Modification  of  License  (per  station)  70.00 

c.  Renewal  of  License  (per  station)  70.00 

d.  Special  Temporary  Authority  (Initial,  Modifications,  Extensions)  ...  100.00 

e.  Assignments  (per  station)  70.00 

f  Transfers  of  Control  (per  station)  35.00 

g.  Request  for  Waiver 

(i)  Routine  (per  request)  105.00 

(ii)  Non-Routine  (per  nile  section/per  station)  105.00 

2.  Ship  Stations 

a.  New  License  (per  application)  35.00 

b.  Modification  of  License  (per  application)  35.00 

c.  Renewal  of  License  (per  application)  35.00 

d.  Request  for  Waiver 

(i)  Routine  (per  request)  105.00 

(ii)  Non-Routine  (per  rule  section/per  station)  105.00 

3.  Operational  Fixed  Microwave  Stations 

a.  New  License  (per  station)  155.00 

b.  Modification  of  License  (per  station)  155.00 

c.  Renewal  of  License  (per  station)  155.00 

d.  Special  Temporary  Authority  (Initial,  Modifications,  Extensions)  ...  35.00 

e.  Assignments  (per  station)  155.00 

f  Transfers  of  Control  (per  station)  35.00 

g.  Request  for  Waiver 

(i)  Routine  (per  request)  105.00 

(ii)  Non-Routine  (per  rule  section/per  station)  105.00 


1  So  in  law.  Probably  should  read  "payment  of  an  application  fee".  See  the  amendments  made 
by  section  6003(aX2)  of  Pub.  L.  103-66  (107  Stat.  401)  and  section  303(aX3)  of  Pub.  L.  103- 
414  (108  Stat.  4294). 
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4.  Aviation  (Ground  Stations) 

a.  New  License  (per  station)  70.00 

b.  Modification  of  License  (per  station)  70.00 

c.  Renewal  of  License  (per  station)  70.00 

d.  Special  Temporary  Authority  (Initial,  Modifications,  Extensions)  ...  100.00 

e.  Assignments  (per  station)  70.00 

f.  Transfers  of  Control  (per  station)  35.00 

g.  Request  for  Waiver 

(i)  Routine  (per  request)  105.00 

(ii)  Non-Routine  (per  rule  section/per  station)  105.00 

5.  Aircraft  Stations 

a.  New  License  (per  application)  35.00 

b.  Modification  of  License  (per  application)  35.00 

c.  Renewal  of  License  (per  application)  35.00 

d.  Request  for  Waiver 

(i)  Routine  (per  request)  105.00 

(ii)  Non-Routine  (per  rule  section/per  station)  105.00 

6.  Land  Mobile  Radio  Stations  (including  Special  Emergency  and  Public 
Safety  Stations) 

a.  New  License  (per  call  sign) 35.00 

b.  Modification  of  License  (per  call  sign)  35.00 

c.  Renewal  of  License  (per  call  sign)  35.00 

d.  Special  Temporary  Authority  (Initial,  Modifications,  Extensions)  ...  35.00 

e.  Assignments  (per  station)  35.00 

f  Transfers  of  Control  (per  call  sign) 35.00 

g.  Request  for  Waiver 

(i)  Routine  (per  request)  105.00 

(ii)  Non-Routine  (per  rule  section/per  station)  105.00 

h.  Reinstatement  (per  call  sign)  35.00 

i.  Specialized  Mobile  Radio  Systems-Base  Stations 

(i)  New  License  (per  call  sign)  35.00 

(ii)  Modification  of  License  (per  call  sign)  35.00 

(iii)  Renewal  of  License  (per  call  sign) 35.00 

(iv)  Waiting  List  (annual  application  fee  per  application)  35.00 

(v)  Special  Temporary  Authority  (Initial,  Modifications,  Exten- 
sions)    35.00 

(vi)  Assignments  (per  call  sign)  35.00 

(vii)  Transfers  of  Control  (per  call  sign)  35.00 

(viii)  Request  for  Waiver 

(1)  Routine  (per  request)  105.00 

(2)  Non-Routine  (per  rule  section/per  station)  105.00 

(ix)  Reinstatements  (per  call  sign)  35.00 

j.  Private  Carrier  Licenses 

(i)  New  License  (per  call  sign)  35.00 

(ii)  Modification  of  License  (per  call  sign)  35.00 

(iii)  Renewal  of  License  (per  call  sign) 35.00 

(iv)  Special  Temporary  Authority  (Initial,  Modifications,  Exten- 
sions)    35.00 

(v)  Assignments  (per  call  sign)  35.00 

(vi)  Transfers  of  Control  (per  call  sign)  35.00 

(vii)  Request  for  Waiver 

(1)  Routine  (per  request)  105.00 

(2)  Non-Routine  (per  rule  section/per  station)  105.00 

(viii)  Reinstatements  (per  call  sign) 35.00 

7.  General  Mobile  Radio  Service 

a.  New  License  (per  call  sign) 35.00 

b.  Modifications  of  License  (per  call  sign)  35.00 

c.  Renewal  of  License  (per  call  sign)  35.00 

d.  Request  for  Waiver 

(i)  Routine  (per  request)   105.00 

(ii)  Non-Routine  (per  rule  section/per  station)  105.00 

e.  Special  Temporary  Authority  (Initial,  Modifications,  Extensions)  ...  35.00 
f  Transfer  of  control  (per  call  sign)  35.00 

8.  Restricted  Radiotelephone  Operator  Permit  35.00 

9.  Request  for  Duphcate  Station  License  (all  services)  35.00 

10.  Hearing  (Comparative,  New,  and  Modifications) 6,760.00 


Sec.  8 COMMUNICATIONS  ACT  OF  1934 24 

EQUIPMENT  APPROVAL  SERVICES/EXPERIMENTAL  RADIO 

1.  Certification 

a.  Receivers  (except  TV  and  FM  receivers)  285.00 

b.  All  Other  Devices  735.00 

c.  Modifications  and  Class  II  Permissive  Changes  35.00 

d.  Request  for  Confidentiality  105.00 

2.  Type  Acceptance 

a.  All  Devices  370.00 

b.  Modifications  and  Class  II  Permissive  Changes 35.00 

c.  Request  for  Confidentiahty  105.00 

3.  Type  Approval  (all  devices) 

a.  With  Testing  (including  Major  Modifications)  1,465.00 

b.  Without  Testing  (including  Minor  Modifications)  170.00 

c.  Request  for  Confidentiality  105.00 

4.  Notifications  115.00 

5.  Advance  Approval  for  Subscription  TV  System  2,255.00 

a.  Request  for  Confidentiality  105.00 

6.  Assignment  of  Grantee  Code  for  Equipment  Identification  35.00 

7.  Experimental  Radio  Service 

a.  New  Construction  Permit  and  Station  Authorization  (per  applica- 
tion)    35.00 

b.  Modification  to  Existing  Construction  Permit  and  Station  Author- 
ization (per  apphcation)  35.00 

c.  Renewal  of  Station  Authorization  (per  application)  35.00 

d.  Assignment  or  Transfer  of  Control  (per  application)  35.00 

e.  Special  Temporary  Authority  (per  application)  35.00 

f.  Additional  Application  Fee  for  Applications  Containing  Requests  to 
Withhold  Information  From  Public  Inspection  (per  application)  35.00 

MASS  MEDIA  SERVICES 

1.  Commercial  TV  Stations 

a.  New  or  Major  Change  Construction  Permits  2,535.00 

b.  Minor  Change  565.00 

c.  Hearing  (Major/Minor  Change,  Comparative  New,  or  Comparative 
Renewal)  6,760.00 

d.  License  170.00 

e.  Assignment  or  Transfer 

(i)  Long  Form  (Forms  314/315)  565.00 

(ii)  Short  Form  (Form  316)  80.00 

f.  Renewal   100.00 

g.  Call  Sign  (New  or  Modification)  55.00 

h.  Special  Temporary  Authority  (other  than  to  remain  silent  or  ex- 
tend an  existing  STA  to  remain  silent) 100.00 

i.  Extension  of  Time  to  Construct  or  Replacement  of  CP 200.00 

j.  Permit  to  Deliver  Programs  to  Foreign  Broadcast  Stations  55.00 

k.  Petition  for  Rulemaking  for  New  Community  of  License  1,565.00 

1.  Ownership  Report  (per  report)  35.00 

2.  Commercial  Radio  Stations 

a.  New  and  Major  Change  Construction  Permit 

(i)  AM  Station  2.255.00 

(ii)  FM  Station  2,030.00 

b.  Minor  Change 

(i)  AM  Station  565.00 

(ii)  FM  Station  565.00 

c.  Hearing  (Major/Minor  Change,  Comparative  New,  or  Comparative 
Renewal)  6,760.00 

d.  License 

(i)AM  370.00 

(ii)FM  115.00 

(iii)  AM  Directional  Antenna 425.00 

(iv)  FM  Directional  Antenna  355.00 

(v)  AM  Remote  Control  35.00 

e.  Assignment  or  Transfer 

(i)  Long  Form  (Forms  314/315)  565.00 

(ii)  Short  Form  (Form  316)  80.00 

f  Renewal  100.00 

g.  CaU  Sign  (New  or  Modification)  55.00 
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h.  Special  Temporary  Authority  (other  than  to  remain  silent  or  ex- 
tend an  existing  STA  to  remain  silent) 100.00 

i.  Extension  of  Time  to  Construct  or  Replacement  of  CP 200.00 

j.  Permit  to  Deliver  Programs  to  Foreign  Broadcast  Stations  55.00 

k.  Petition  for  Rulemaking  for  New  Community  of  License  or  Higher 

Class  Channel  1,565.00 

1.  Ownership  Report  (per  report) 35.00 

3.  FM  Translators 

a.  New  or  Major  Change  Construction  Permit  425.00 

b.  License  85.00 

c.  Assignment  or  Treinsfer  80.00 

d.  Renewal 35.00 

e.  Special  Temporary  Authority  (other  than  to  remain  silent  or  ex- 
tend an  existing  STA  to  remain  silent) 100.00 

4.  TV  Translators  and  LPTV  Stations 

a.  New  or  Major  Change  Construction  Permit  425.00 

b.  License  85.00 

c.  Assignment  or  Transfer  80.00 

d.  Renewal  35.00 

e.  Special  Temporary  Authority  (other  than  to  remain  silent  or  ex- 
tend an  existing  STA  to  remain  silent)  100.00 

5.  Auxiliary  Services  (Includes  Remote  Pickup  stations,  TV  Auxiliary 
Broadcast  stations,  Aural  Broadcast  STL  and  Intercity  Relay  stations, 
and  Low  Power  Auxiliary  stations) 

a.  Major  Actions 85.00 

b.  Renewals  35.00 

c.  Special  Temporary  Authority  (other  than  to  remain  silent  or  ex- 
tend an  existing  STA  to  remain  silent)  100.00 

6.  FM/TV  Boosters 

a.  New  and  Major  Change  Construction  Permits  425.00 

b.  License  85.00 

c.  Special  Temporary  Authority  (other  than  to  remain  silent  or  ex- 
tend an  existing  STA  to  remain  silent) 100.00 

7.  International  Broadcast  Station 

a.  New  Construction  Permit  and  Facilities  Change  CP  1,705.00 

b.  License  385.00 

c.  Assignment  or  Transfer  (per  station) 60.00 

d.  Renewal 95.00 

e.  Frequency  Assignment  and  Coordination  (per  frequency  hour)  35.00 

f.  Special  Temporary  Authority  (other  than  to  remain  silent  or  ex- 
tend an  existing  STA  to  remain  silent)  100.00 

8.  Cable  Television  Service 

a.  Cable  Television  Relay  Service 

(i)  Construction  Permit  155.00 

(ii)  Assignment  or  Transfer  155.00 

(iii)  Renewal  155.00 

(iv)  Modification 155.00 

(v)  Special  Temporary  Authority  (other  than  to  remain  silent  or 

extend  an  existing  STA  to  remain  silent)  100.00 

b.  Cable  Special  Relief  Petition  790.00 

c.  76.12  Registration  Statement  (per  statement)  35.00 

d.  Aeronautical  Frequency  Usage  Notifications  (per  notice) 35.00 

e.  Aeronautical  Frequency  Usage  Waivers  (per  waiver)  35.00 

9.  Direct  Broadcast  Satellite 

a.  New  or  Major  Change  Construction  Permit 

(i)  Application  for  Authorization  to  Construct  a  Direct  Broadcast 

Satellite  2,030.00 

(ii)  Issuance  of  Construction  Permit  &  Laimch  Authority 19,710.00 

(iii)  License  to  Operate  Satellite  565.00 

b.  Hearing  (Comparative  New,  Major/Minor  Modifications,  or  Com- 
parative Renewal)  6,760.00 

c.  Special  Temporary  Authority  (other  than  to  remain  silent  or  ex- 
tend an  existing  STA  to  remain  silent) 100.00 

COMMON  CARRIER  SERVICES 

1.  All  Common  Carrier  Services 

a.  Hearing  (Comparative  New  or  Major/Minor  Modifications)  6,760.00 
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b.  Development  Authority  (Same  application  fee  as  regular  authority 
in  service  unless  otherwise  indicated ) 

c.  Formal  Complaints  and  Pole  Attachment  Complaints  Filing  Fee  ...  120.00 

d.  Proceeding  under  section  109(b)  of  the  Communications  Assist- 
ance for  Law  Enforcement  Act  5,000 

2.  Domestic  Public  Land  Mobile  Stations  (includes  Base,  Dispatch,  Con- 
trol &  Repeater  Stations) 

a.  New  or  Additional  Facility  (per  transmitter) 230.00 

b.  Major  Modifications  (per  transmitter)  230.00 

c.  Fill  In  Transmitters  (per  transmitter)  230.00 

d.  Major  Amendment  to  a  Pending  Application  (per  transmitter)  230.00 

e.  Assignment  or  Transfer 

(i)  First  Call  Sign  on  Application  230.00 

(ii)  Each  Additional  Call  Sign  35.00 

f  Partial  Assignment  (per  call  sign)  230.00 

g.  Renewal  (per  call  sign) 35.00 

h.  Minor  Modification  (per  transmitter)  35.00 

i.  Special  Temporary  Authority  (per  frequency/per  location) 200.00 

Extension  of  Time  to  Construct  (per  application) 35.00 

Notice  of  Completion  of  Construction  (per  application)  35.00 

1.  Auxiliary  Test  Station  (per  transmitter)  200.00 

m.  Subsidiary  Communications  Service  (per  request) 100.00 

n.  Reinstatement  (per  application)  35.00 

0.  Combining  Call  Signs  (per  call  sigri)  200.00 

p.  Standby  Transmitter  (per  transmitter/per  location)  200.00 

q.  900  MHz  Nationwide  Paging 

(i)  Renewal 

(ll  Network  Organizer  35.00 

(2)  Network  Operator  (per  operator/per  city) 35.00 

r.  Air-Ground  Individual  License  (per  station) 

(i)  Initial  License  35.00 

(ii)  Renewal  of  License  35.00 

(iii)  Modification  of  License  35.00 

3.  Cellular  Systems  (per  system) 

a.  New  or  Additional  Facilities 230.00 

b.  Major  Modification  230.00 

c.  Minor  Modification  60.00 

d.  Assignment  or  Transfer  (including  partial)  230.00 

e.  License  to  Cover  Construction 

(i)  Initial  License  for  Wireline  Carrier  595.00 

(ii)  Subsequent  License  for  Wireline  Carrier  60.00 

(iii)  License  for  Nonwireline  Carrier  60.00 

(iv)  Fill  In  License  (all  carriers)  60.00 

f.  Renewal   35.00 

Extension  of  Time  to  Complete  Construction  35.00 

Special  Temporary  Authority  (per  system)  200.00 

i.  Combining  Cellular  Geographic  Service  Areas  (per  system)  50.00 

4.  Rural  Radio  (includes  Central  Office,  Interoffice,  or  Plelay  Facilities) 

a.  New  or  Additional  Facility  (per  transmitter)  105.00 

b.  Major  Modification  (per  transmitter) 105.00 

c.  Major  Amendment  to  Pending  Application  (per  transmitter) 105.00 

d.  Minor  Modification  (per  transmitter)  35.00 

e.  Assignments  or  Transfers 

(i)  First  Call  Sign  on  Application  105.00 

(ii)  Each  Additional  Call  Sign  35.00 

(iii)  Partial  Assignment  (per  call  sign)  105.00 

f  Renewal  (per  call  sign)  35.00 

g.  Extension  of  Time  to  Complete  Constiniction  (per  application) 35.00 

h.  Notice  of  Completion  of  Construction  (per  application)  35.00 

Special  Temporary  Authority  (per  fi-equency/per  location) 200.00 

Reinstatement  (per  application) 35.00 

Combining  Call  Signs  (per  call  sign)  200.00 

1.  Auxiliary  Test  Station  (per  transmitter)  200.00 

m.  Standby  Transmitter  (per  transmitter/per  location)  200.00 

5.  Offshore  Radio  Service  (Mobile,  Subscriber,  and  Central  Stations;  fees 
would  also  apply  to  any  expansion  of  this  service  into  coastal  waters 
other  than  the  Gulf  of  Mexico) 

a.  New  or  Additional  Facility  (per  transmitter)  105.00 
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b.  Major  Modifications  (per  transmitter)  105.00 

c.  Fill  In  Transmitters  (per  transmitter)  105.00 

d.  Major  Amendment  to  Pending  Application  (per  transmitter)  105.00 

e.  Minor  Modification  (per  transmitter)  35.00 

f.  Assignment  or  Transfer 

(i)  Each  Additional  Call  Sign  35.00 

(ii)  Partial  Assignment  (per  call  sign)  105.00 

Renewal  (per  call  sign) 35.00 

1.  Extension  of  Time  to  Complete  Construction  (per  application)  35.00 

i.  Reinstatement  (per  application) 35.00 

j.  Notice  of  Completion  of  Construction  (per  application)  35.00 

k.  Special  Temporary  Authority  (per  frequency/per  location) 200.00 

1.  Combining  Call  Signs  (per  call  sign)  200.00 

m.  Auxiliary  Test  Station  (per  transmitter)  200.00 

n.  Standby  Transmitter  (per  transmitter/  per  location)  200.00 

6.  Point-to-Point  Microwave  and  Local  Television  Radio  Service 

a.  Conditional  License  (per  station)  155.00 

b.  Major  Modification  of  Conditional  License  or  License  Authoriza- 
tion (per  station)  155.00 

c.  Certification  of  Completion  of  Construction  (per  station)  155.00 

d.  Renewal  (per  licensed  station)  155.00 

e.  Assignment  or  Transfer 

(i)  First  Station  on  Application  55.00 

(ii)  Each  Additional  Station  35.00 

f  Extension  of  Construction  Authorization  (per  station)  55.00 

g.  Special  Temporary  Authority  or  Request  for  Waiver  of  Prior  Con- 
struction Authorization  iper  request) 70.00 

7.  Multipoint  Distribution  Service  (including  multichannel  MDS) 

a.  Conditional  License  (per  station)  155.00 

b.  Major  Modification  of  Conditional  License  or  License  Authoriza- 
tion (per  station)  155.00 

c.  Certification  of  Completion  of  Construction  (per  channel) 455.00 

d.  Renewal  (per  hcensed  station)  155.00 

e.  Assignment  or  Transfer 

(i)  First  Station  on  Application  55.00 

(ii)  Each  Additional  Station  35.00 

f.  Extension  of  Construction  Authorization  (per  station) 110.00 

g.  Special  Temporary  Authority  or  Request  for  Waiver  of  Prior  Con- 
struction Authorization  (per  request) 70.00 

8.  Digital  Electronic  Message  Service 

a.  Conditional  License  (per  nodal  station) 155.00 

b.  Modification  of  Conditional  License  or  License  Authorization  (per 

nodal  station)  155.00 

c.  Certification  of  Completion  of  Construction  (per  nodal  station)  155.00 

d.  Renewal  (per  licensed  nodal  station)  155.00 

e.  Assignment  or  Transfer 

(i)  First  Station  on  Application  55.00 

(ii)  Each  Additional  Station  35.00 

f.  Extension  of  Construction  Authorization  (per  station)  55.00 

g.  Special  Temporary  Authority  or  Request  for  Waiver  of  Prior  Con- 
struction Authorization  (per  request) 70.00 

9.  International  Fixed  Public  Radio  (Public  and  Control  Stations) 

a.  Initial  Construction  Permit  (per  station)  510.00 

b.  Assignment  or  Transfer  (per  application)  510.00 

c.  Renewal  (per  license) 370.00 

d.  Modification  (per  station)  370.00 

e.  Extension  of  Construction  Authorization  (per  station)  185.00 

f.  Special  Temporary  Authority  or  Request  for  Waiver  (per  request)  185.00 

10.  Fixed  Satellite  Transmit/Receive  Earth  Stations 

a.  Initial  Application  (per  station)  1,525.00 

b.  Modification  of  License  (per  station)  105.00 

c.  Assignment  or  Transfer 

(i)  First  Station  on  Application  300.00 

(ii)  Each  Additional  Station  -^^^nS 

d.  Developmental  Station  (per  station)  1,000.00 

e.  Renewal  of  License  (per  station)  105.00 

f.  Special  Temporary  Authority  or  Waivers  of  Prior  Construction  Au- 
thorization (per  request) 105.00 
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g.  Amendment  of  Application  (per  station)  105.00 

h.  Extension  of  Construction  Permit  (per  station) 105.00 

11.  Small  Transmit/Receive  Earth  Stations  (2  meters  or  less  and  oper- 
ating in  the  4/6  GHz  frequency  band) 

a.  Lead  Application   3,380.00 

b.  Routine  Application  (per  station)  35.00 

c.  Modification  of  License  (per  station)  105.00 

d.  Assignment  or  Transfer 

(i)  First  Station  on  Apphcation  300.00 

(ii)  Each  Additional  Station  35.00 

e.  Developmental  Station  (per  station)  1,000.00 

f.  Renewal  of  License  (per  station)  105.00 

g.  Special  Temporary  Authority  or  Waivers  of  Prior  Construction  Au- 
thorization (per  request) 105.00 

h.  Amendment  of  Application  (per  station)  105.00 

i.  Extension  of  Construction  Permit  (per  station) 105.00 

12.  Receive  Only  Earth  Stations 

a.  Initial  Application  for  Registration  230.00 

b.  Modification  of  License  or  Registration  (per  station)  105.00 

c.  Assignment  or  Transfer 

(i)  First  Station  on  Application  300.00 

(ii)  Each  Additional  Station  100.00 

d.  Renewal  of  License  (per  station)  105.00 

e.  Amendment  of  Application  (per  station)  105.00 

f  Extension  of  Construction  Permit  (per  station) 105.00 

g.  Waivers  (per  request)  105.00 

13.  Very  Small  Aperture  Terminal  (VSAT)  Systems 

a.  Initial  Application  (per  system)  5,630.00 

b.  Modification  of  License  (per  system)  105.00 

c.  Assignment  or  Transfer  of  System  1,505.00 

d.  Developmental  Station 1,000.00 

e.  Renewal  of  License  (per  system)  105.00 

f.  Special  Temporary  Authority  or  Waivers  of  Prior  Construction  Au- 
thorization (per  request) 105.00 

g.  Amendment  of  Application  (per  system)  105.00 

h.  Extension  of  Construction  Permit  (per  system) 105.00 

14.  Mobile  Satellite  Earth  Stations 

a.  Initial  Application  of  Blanket  Authorization  5,630.00 

b.  Initial  Application  for  Individual  Earth  Station 1,350.00 

c.  Modification  of  License  (per  system)  105.00 

d.  Assignment  or  Transfer  (per  system)  1,505.00 

e.  Developmental  Station  1,000.00 

f.  Renewal  of  License  (per  system) 105.00 

g.  Special  Temporary  Authority  or  Waivers  of  Prior  Construction  Au- 
thorization (per  request) 105.00 

h.  Amendment  of  Application  (per  system)  105.00 

i.  Extension  of  Construction  Permit  (per  system) 105.00 

15.  Radio  determination  Satellite  Earth  Stations 

a.  Initial  Application  of  Blanket  Authorization  5,630.00 

b.  Initial  Application  for  Individual  Earth  Station 1,350.00 

c.  Modification  of  License  (per  system)  105.00 

d.  Assignment  or  Transfer  (per  system)  1,505.00 

e.  Developmental  Station  1,000.00 

f  Renewal  of  License  (per  system) 105.00 

g.  Special  Temporary  Authority  or  Waivers  of  Prior  Construction  Au- 
thorization (per  request) 105.00 

h.  Amendment  of  Application  (per  system)  105.00 

i.  Extension  of  Construction  Permit  (per  system) 105.00 

16.  Space  Stations 

a.  Application  for  Authority  to  Construct 2,030.00 

b.  Application  for  Authority  to  Launch  &  Operate 

(i)  Initial  Application 70,000.00 

(ii)  Replacement  Satellite  70,000.00 

c.  Assignment  or  Transfer  (per  satellite)  5,000.00 

d.  Modification  5,000.00 

e.  Special  Temporary  Authority  or  Waiver  of  Prior  Construction  Au- 
thorization (per  request) 500.00 

f  Amendment  of  Apphcation  1,000.00 
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g.  Extension  of  Construction  Permit/Launch  Authorization  (per  re- 
quest)        500.00 

17.  Section  214  Applications 

a.  Overseas  Cable  Construction  9,125.00 

b.  Cable  Landing  License 

(i)  Common  Carrier  1,025.00 

(ii)  Non-Common  Carrier 10,150.00 

c.  Domestic  Cable  Construction 610.00 

d.  All  Other  214  Applications  610.00 

e.  Special  Temporary  Authority  (all  services)  610.00 

f.  Assignments  or  Transfers  (all  services)  610.00 

18.  Recognized  Private  Operating  Status  (per  application)  610.00 

19.  Telephone  Equipment  Registration  155.00 

20.  Tariff  Filings 

a.  Filing  Fee  490.00 

b.  Special  Permission  Filing  (per  filing)  490.00 

21.  Accounting  and  Audits 

a.  Field  Audit  62,290.00 

b.  Review  of  Attest  Audit  34,000.00 

c.  Review  of  Depreciation  Update  Study  (Smgle  State)  20,685.00 

(i)  Each  Additional  State  680.00 

d.  Interpretation  of  Accounting  Rules  (per  request)  2,885.00 

e.  Petition  for  Waiver  (per  petition)  4,660.00 

22.  Low-Earth  Orbit  Satellite  Systems 

a.  Application  for  Authority  to  Construct  (per  system  of  technology 
identical  satellites) 6,000.00 

b.  Application  for  Authority  to  Launch  and  Operate  (per  system  of 
technologically  identical  satellites)  210,000.00 

c.  Assignment  or  Transfer  (per  request)  6,000.00 

d.  Modification  (per  request)  15,000.00 

e.  Special  Temporary  Authority  or  Waiver  of  Prior  Construction  Au- 
thorization (per  request) 1,500.00 

f  Amendment  of  Application  (per  request)  3,000.00 

g.  Extension  of  Construction  Permit/Launch  Authorization  (per  re- 
quest)     1,500.00 

MISCELLANEOUS  APPLICATION  FEES 

1.  International  Telecommunications  Settlements  Administrative  Fee  for 
Collections  (per  line  item)  2.00 

2.  Radio  Operator  Examinations  

a.  Commercial  Radio  Operator  Examination  35.00 

b.  Renewal  of  Commercial  Radio  Operator  License,  Permit,  or  Cer- 
tificate          35.00 

c.  Duplicate  or  Replacement  Commercial  Radio  Operator  License, 
Permit,  or  Certificate  35.00 

3.  Ship  Inspections  

a.  Inspection  of  Oceangoing  Vessels  Under  Title  III,  Part  II  of  the 
Communications  Act  (per  inspection)  620.00 

b.  Inspection  of  Passenger  Vessels  Under  Title  III,  Part  III  of  the 
Communications  Act  (per  inspection)   320.00 

c.  Inspection  of  Vessels  Under  the  Great  Lakes  Agreement  (per  in- 
spection)          75.00 

d.  Inspection  of  Foreign  Vessels  Under  the  Safety  of  Life  at  Sea 
(SOLAS)  Convention  (per  inspection)  540.00 

e.  Temporary  Waiver  for  Compulsorily  Equipped  Vessel  60.00 

SEC.  9.  [47  U.S.C.  159]  REGULATORY  FEES. 

(a)  GENERAL  Authority. — 

(1)  Recovery  of  costs.— The  Commission,  in  accordance 
with  this  section,  shall  assess  and  collect  regulatory  fees  to  re- 
cover the  costs  of  the  following  regulatory  activities  of  the 
Commission:  enforcement  activities,  policy  and  rulemaking 
activities,  user  information  services,  and  international  activi- 
ties. 
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(2)  Fees  contingent  on  appropriations.— The  fees  de- 
scribed in  paragraph  (1)  of  this  subsection  shall  be  collected 
only  if,  and  only  in  the  total  amounts,  required  in  Appropria- 
tions Acts, 
(b)  Establishment  and  Adjustment  of  Regulatory  Fees.— 

(1)  In  general. — The  fees  assessed  under  subsection  (a) 
shall— 

(A)  be  derived  by  determining  the  full-time  equivalent 
number  of  employees  performing  the  activities  described  in 
subsection  (a)  within  the  Private  Radio  Bureau,  Mass 
Media  Bureau,  Common  Carrier  Bureau,  and  other  offices 
of  the  Commission,  adjusted  to  take  into  account  factors 
that  are  reasonably  related  to  the  benefits  provided  to  the 
payor  of  the  fee  by  the  Commission's  activities,  including 
such  factors  as  service  area  coverage,  shared  use  versus 
exclusive  use,  and  other  factors  that  the  Commission 
determines  are  necessary  in  the  public  interest; 

(B)  be  established  at  amounts  that  wall  result  in  collec- 
tion, during  each  fiscal  year,  of  an  amount  that  can  rea- 
sonably be  expected  to  equal  the  amount  appropriated  for 
such  fiscal  year  for  the  performance  of  the  activities  de- 
scribed in  subsection  (a);  and 

(C)  until  adjusted  or  amended  by  the  Commission  pur- 
suant to  paragraph  (2)  or  (3),  be  the  fees  established  by 
the  Schedule  of  Regulatory  Fees  in  subsection  (g). 

(2)  Mandatory  adjustment  of  schedule.— For  any  fiscal 
year  after  fiscal  year  1994,  the  Commission  shall,  by  rule,  re- 
vise the  Schedule  of  Regulatory  Fees  by  proportionate  in- 
creases or  decreases  to  reflect,  in  accordance  with  paragraph 
(1)(B),  changes  in  the  amount  appropriated  for  the  perform- 
ance of  the  activities  described  in  subsection  (a)  for  such  fiscal 
year.  Such  proportionate  increases  or  decreases  shall — 

(A)  be  adjusted  to  reflect,  within  the  overall  amounts 
described  in  appropriations  Acts  under  the  authority  of 
paragraph  (1)(A),  unexpected  increases  or  decreases  in  the 
number  of  licensees  or  units  subject  to  payment  of  such 
fees;  and 

(B)  be  established  at  amounts  that  will  result  in  collec- 
tion of  an  aggregate  amount  of  fees  pursuant  to  this  sec- 
tion that  can  reasonably  be  expected  to  equal  the  aggre- 
gate amount  of  fees  that  are  required  to  be  collected  by 
appropriations  Acts  pursuant  to  paragraph  (1)(B). 

Increases  or  decreases  in  fees  made  by  adjustments  pursuant 
to  this  paragraph  shall  not  be  subject  to  judicial  review.  In 
making  adjustments  pursuant  to  this  paragraph  the  Commis- 
sion may  round  such  fees  to  the  nearest  $5  in  the  case  of  fees 
under  $1,000,  or  to  the  nearest  $25  in  the  case  of  fees  of  $1,000 
or  more. 

(3)  Permitted  amendments.— In  addition  to  the  adjust- 
ments required  by  paragraph  (2),  the  Commission  shall,  by 
regulation,  amend  the  Schedule  of  Regulatory  Fees  if  the  Com- 
mission determines  that  the  Schedule  requires  amendment  to 
comply  with  the  requirements  of  paragraph  (1)(A).  In  making 
such  amendments,  the  Commission  shall  add,  delete,  or  reclas- 
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sify  services  in  the  Schedule  to  reflect  additions,  deletions,  or 
changes  in  the  nature  of  its  services  as  a  consequence  of  Com- 
mission rulemaking  proceedings  or  changes  in  law.  Increases 
or  decreases  in  fees  made  by  amendments  pursuant  to  this 
paragraph  shall  not  be  subject  to  judicial  review. 

(4)  Notice  to  congress. — The  Commission  shall — 

(A)  transmit  to  the  Congress  notification  of  any  adjust- 
ment made  pursuant  to  paragraph  (2)  immediately  upon 
the  adoption  of  such  adjustment;  and 

(B)  transmit  to  the  Congress  notification  of  any 
amendment  made  pursuant  to  paragraph  (3)  not  later  than 
90  days  before  the  effective  date  of  such  amendment. 

(c)  Enforcement.— 

(1)  Penalties  for  late  payment. — The  Commission  shall 
prescribe  by  regulation  an  additional  charge  which  shall  be  as- 
sessed as  a  penalty  for  late  payment  of  fees  required  by  sub- 
section (a)  of  this  section.  Such  penalty  shall  be  25  percent  of 
the  amount  of  the  fee  which  was  not  paid  in  a  timely  manner. 

(2)  Dismissal  of  applications  for  filings.— The  Com- 
mission may  dismiss  any  application  or  other  filing  for  failure 
to  pay  in  a  timely  manner  any  fee  or  penalty  under  this  sec- 
tion. 

(3)  Revocations. — In  addition  to  or  in  lieu  of  the  penalties 
and  dismissals  authorized  by  paragraphs  (1)  and  (2),  the  Com- 
mission may  revoke  any  instrument  of  authorization  held  by 
any  entity  that  has  failed  to  make  payment  of  a  regulatory  fee 
assessed  pursuant  to  this  section.  Such  revocation  action  may 
be  taken  by  the  Commission  after  notice  of  the  Commission's 
intent  to  take  such  action  is  sent  to  the  licensee  by  registered 
mail,  return  receipt  requested,  at  the  licensee's  last  known  ad- 
dress. The  notice  will  provide  the  licensee  at  least  30  days  to 
either  pay  the  fee  or  show  cause  why  the  fee  does  not  apply 
to  the  licensee  or  should  otherwise  be  waived  or  payment  de- 
ferred. A  hearing  is  not  required  under  this  subsection  unless 
the  licensee's  response  presents  a  substantial  and  material 
question  of  fact.  In  any  case  where  a  hearing  is  conducted  pur- 
suant to  this  section,  the  hearing  shall  be  based  on  written  evi- 
dence only,  and  the  burden  of  proceeding  with  the  introduction 
of  evidence  and  the  burden  of  proof  shall  be  on  the  licensee. 
Unless  the  licensee  substantially  prevails  in  the  hearing,  the 
Commission  may  assess  the  licensee  for  the  costs  of  such  hear- 
ing. Any  Commission  order  adopted  pursuant  to  this  sub- 
section shall  determine  the  amount  due,  if  any,  and  provide 
the  licensee  with  at  least  30  days  to  pay  that  amount  or  have 
its  authorization  revoked.  No  order  of  revocation  under  this 
subsection  shall  become  final  until  the  licensee  has  exhausted 
its  right  to  judicial  review  of  such  order  under  section  402(b)(5) 
of  this  title. 

(d)  Waiver,  Reduction,  and  Deferment.— The  Commission 
may  waive,  reduce,  or  defer  payment  of  a  fee  in  any  specific  in- 
stance for  good  cause  shown,  .where  such  action  would  promote  the 
public  interest. 

(e)  Deposit  of  Collections. — Moneys  received  from  fees 
established  under  this  section  shall  be  deposited  as  an  offsetting 
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collection  in,  and  credited  to,  the  account  providing  appropriations 
to  carry  out  the  functions  of  the  Commission. 

(f)  Regulations.— 

(1)  In  general. — The  Commission  shall  prescribe  appro- 
priate rules  and  regulations  to  carry  out  the  provisions  of  this 
section. 

(2)  Installment  payments. — Such  rules  and  regulations 
shall  permit  payment  by  installments  in  the  case  of  fees  in 
large  amounts,  and  in  the  case  of  fees  in  small  amounts,  shall 
require  the  payment  of  the  fee  in  advance  for  a  number  of 
years  not  to  exceed  the  term  of  the  license  held  by  the  payor. 

(g)  Schedule. — Until  amended  by  the  Commission  pursuant  to 
subsection  (b),  the  Schedule  of  Regulatory  Fees  which  the  Federal 
Communications  Commission  shall,  subject  to  subsection  (a)(2), 
assess  and  collect  shall  be  as  follows: 

Schedule  of  Regulatory  Fees 

Bureau/Category  ^^^ 

Private  Radio  Bureau 

Exclusive  use  services  (per  license) 

Land  Mobile  (above  470  MHz,  Base  Station  and  SMRS)  (47 

C.F.R.  Part  90) $16 

Microwave  (47  C.F.R.  Part  94) 16 

Interactive  Video  Data  Service  (47  C.F.R.  Part  95)  16 

Shared  use  services  (per  license  unless  otherwise  noted) 7 

Amateur  vanity  call-signs  7 

Mass  Media  Bureau  (per  license) 
AM  radio  (47  C.F.R.  Part  73) 

Class  D  Daytime  250 

Class  A  Fulltime  900 

Class  B  Fulltime  500 

Class  C  Fulltime  200 

Construction  permits  100 

FM  radio  (47  C.F.R.  Part  73) 

Classes  C,  CI,  C2,  B  900 

Classes  A,  Bl,  C3  600 

Construction  permits  500 

TV  (47  C.F.R.  Part  73) 
VHF  Commercial 

Markets  1  thru  10 18,000 

Markets  11  thru  25  16,000 

Markets  26  thru  50  12,000 

Markets  51  thru  100  8,000 

Remaining  Markets  5,000 

Construction  permits  4,000 

UHF  Commercial 

Markets  1  thru  10  14.400 

Markets  11  thru  25  12,800 

Markets  26  thru  50  9,600 

Markets  51  thru  100  6,400 

Remaining  Markets  4,000 

Construction  permits  3,200 

Low  Power  TV,  TV  Translator,  and  TV  Booster  (47  C.F.R.  Part 

74)  135 

Broadcast  Auxiliary  (47  C.F.R.  Part  74)  25 

International  (HF)  Broadcast  (47  C.F.R.  Part  73) 200 

Cable  Antenna  Relay  Service  (47  C.F.R.  Part  78)  220 

Cable  Television  System  (per  1,000  subscribers)  (47  C.F.R.  Part 

76)  370 

Common  Carrier  Bvireau 
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Schedule  of  Regulatory  Fees — Continued 

Bureau/Category  ^Z^ 

Radio  Facilities 

Cellular  Radio  (per  1,000  subscribers)  (47  C.F.R.  Part  22)  ....  60 
Personal     Communications     (per     1,000     subscribers)     (47 

C.F.R.)  60 

Space  Station  (per  operational  station  in  geosynchronous 

orbit)  (47  C.F.R.  Part  25)  65,000 

Space  Station  (per  system  in  low-earth  orbit)  (47  C.F.R.  Part 

25)  90,000 

Public  Mobile  (per  1,000  subscribers)  (47  C.F.R.  Part  22)  60 

Domestic  Public  Fixed  (per  call  sign)  (47  C.F.R.  Part  21)  55 

International  Pubhc  Fixed  (per  call  sign)  (47  C.F.R.  Part  23)  110 
Earth  Stations  (47  C.F.R.  Part  25) 

VSAT  and  equivalent  C-Band  antennas  (per  100  antennas)  6 

Mobile  satellite  earth  stations  (per  100  antennas)  6 

Earth  station  antennas 

Less  than  9  meters  (per  100  antennas)  6 

9  Meters  or  more 

Transmit/Receive  and  Transmit  Only  (per  meter)  ....  85 

Receive  only  (per  meter) 55 

Carriers 

Inter-Exchange  Carrier  (per  1,000  presubscribed  access  lines)  ....  60 

Local  Exchange  Carrier  (per  1,000  access  lines)  60 

Competitive  access  provider  (per  1,000  subscribers) 60 

International  circuits  (per  100  active  64KB  circuit  or  equivalent)  220 

(h)  Exceptions. — The  charges  estabHshed  under  this  section 
shall  not  be  applicable  to  (1)  governmental  entities  or  nonprofit 
entities;  or  (2)  to  amateur  radio  operator  licenses  under  part  97  of 
the  Commission's  regulations  (47  C.F.R.  Part  97). 

(i)  Accounting  System. — The  Commission  shall  develop  ac- 
counting systems  necessary  to  making  the  adjustments  authorized 
by  subsection  (b)(3).  In  the  Commission's  annual  report,  the  Com- 
mission shall  prepare  an  analysis  of  its  progress  in  developing  such 
systems  and  shall  afford  interested  persons  the  opportunity  to  sub- 
mit comments  concerning  the  allocation  of  the  costs  of  performing 
the  functions  described  in  subsection  (a)  among  the  services  in  the 
Schedule. 

SEC.    10.    [47    U.S.C.    160]    COMPETITION    IN    PROVISION    OF    TELE- 
COMMUNICATIONS SERVICE. 

(a)  Regulatory  flexibility.— Notwithstanding  section 
332(c)(1)(A)  of  this  Act,  the  Commission  shall  forbear  from  applying 
any  regulation  or  any  provision  of  this  Act  to  a  telecommunications 
carrier  or  telecommunications  service,  or  class  of  telecommuni- 
cations carriers  or  telecommunications  services,  in  any  or  some  of 
its  or  their  geographic  markets,  if  the  Commission  determines 
that— 

(1)  enforcement  of  such  regulation  or  provision  is  not  nec- 
essary to  ensure  that  the  charges,  practices,  classifications,  or 
regulations  by,  for,  or  in  connection  with  that  telecommuni- 
cations carrier  or  telecommunications  service  are  just  and  rea- 
sonable and  are  not  unjustly  or  unreasonably  discriminatory; 

(2)  enforcement  of  such  regulation  or  provision  is  not  nec- 
essary for  the  protection  of  consumers;  and 
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(3)  forbearance  from  applying  such  provision  or  regulation 
is  consistent  with  the  public  interest. 

(b)  Competitive  Effect  To  Be  Weighed.— In  making  the 
determination  under  subsection  (a)(3),  the  Commission  shall  con- 
sider whether  forbearance  from  enforcing  the  provision  or  regula- 
tion will  promote  competitive  market  conditions,  including  the  ex- 
tent to  which  such  forbearance  will  enhance  competition  among 
providers  of  telecommunications  services.  If  the  Commission  deter- 
mines that  such  forbearance  will  promote  competition  among  pro- 
viders of  telecommunications  services,  that  determination  may  be 
the  basis  for  a  Commission  finding  that  forbearance  is  in  the  public 
interest. 

(c)  Petition  for  Forbearance. — Any  telecommunications  car- 
rier, or  class  of  telecommunications  carriers,  may  submit  a  petition 
to  the  Commission  requesting  that  the  Commission  exercise  the  au- 
thority granted  under  this  section  with  respect  to  that  carrier  or 
those  carriers,  or  any  service  offered  by  that  carrier  or  carriers. 
Any  such  petition  shall  be  deemed  granted  if  the  Commission  does 
not  deny  the  petition  for  failure  to  meet  the  requirements  for  for- 
bearance under  subsection  (a)  within  one  year  after  the  Commis- 
sion receives  it,  unless  the  one-year  period  is  extended  by  the  Com- 
mission. The  Commission  may  extend  the  initial  one-year  period  by 
an  additional  90  days  if  the  Commission  finds  that  an  extension  is 
necessary  to  meet  the  requirements  of  subsection  (a).  The  Commis- 
sion may  grant  or  deny  a  petition  in  whole  or  in  part  and  shall  ex- 
plain its  decision  in  writing. 

(d)  Limitation. — Except  as  provided  in  section  251(f),  the  Com- 
mission may  not  forbear  from  applying  the  requirements  of  section 
251(c)  or  271  under  subsection  (a)  of  this  section  until  it  determines 
that  those  requirements  have  been  fully  implemented. 

(e)  State  Enforcement  After  Commission  Forbearance.— 
A  State  commission  may  not  continue  to  apply  or  enforce  any  provi- 
sion of  this  Act  that  the  Commission  has  determined  to  forbear 
from  applying  under  subsection  (a). 

SEC.  11.  [47  U.S.C.  1611  REGULATORY  REFORM. 

(a)  Biennial  Review  of  Regulations.— In  every  even-num- 
bered year  (beginning  with  1998),  the  Commission — 

(1)  shall  review  all  regulations  issued  under  this  Act  in  ef- 
fect at  the  time  of  the  review  that  apply  to  the  operations  or 
activities  of  any  provider  of  telecommunications  service;  and 

(2)  shall  determine  whether  any  such  regulation  is  no 
longer  necessary  in  the  public  interest  as  the  result  of  mean- 
ingful economic  competition  between  providers  of  such  service. 

(b)  Effect  of  Determination. — The  Commission  shall  repeal 
or  modify  any  regulation  it  determines  to  be  no  longer  necessary 
in  the  public  interest. 
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TITLE  II— COMMON  CARRIERS 
PART  I— COMMON  CARRIER  REGULATION 

SEC.  201.  [47  U.S.C.  201]  SERVICE  AND  CHARGES. 

(a)  It  shall  be  the  duty  of  every  common  carrier  engaged  in 
interstate  or  foreign  communication  by  wire  or  radio  to  furnish 
such  communication  service  upon  reasonable  request  therefor;  and, 
in  accordance  with  the  orders  of  the  Commission,  in  cases  where 
the  Commission,  after  opportunity  for  hearing,  finds  such  action 
necessary  or  desirable  in  the  public  interest,  to  establish  physical 
connections  with  other  carriers,  to  establish  through  routes  and 
charges  applicable  thereto  and  the  divisions  of  such  charges,  and 
to  establish  and  provide  facilities  and  regulations  for  operating 
such  through  routes. 

(b)  All  charges,  practices,  classifications,  and  regulations  for 
and  in  connection  with  such  communication  service,  shall  be  just 
and  reasonable,  and  any  such  charge,  practice,  classification,  or 
regulation  that  is  unjust  or  unreasonable  is  hereby  declared  to  be 
unlawful:  Provided,  That  communications  by  wire  or  radio  subject 
to  this  Act  may  be  classified  into  day,  night,  repeated,  unrepeated, 
letter,  commercial,  press.  Government  and  such  other  classes  as 
the  Commission  may  decide  to  be  just  and  reasonable,  and  dif- 
ferent charges  may  be  made  for  the  different  classes  of 
comunications:  Provided  further,  That  nothing  in  this  Act  or  in  any 
other  provision  of  law  shall  be  construed  to  prevent  a  common  car- 
rier subject  to  this  Act  from  entering  into  or  operating  under  any 
contract  with  any  common  carrier  not  subject  to  this  Act,  for  the 
exchange  of  their  services,  if  the  Commission  is  of  the  opinion  that 
such  contract  is  not  contrary  to  the  public  interest:  Provided  fur- 
ther. That  nothing  in  this  Act  or  in  any  other  provision  of  law  shall 
prevent  a  common  carrier  subject  to  this  Act  from  furnishing  re- 
ports of  positions  of  ships  at  sea  to  newspapers  of  general  circula- 
tion, either  at  a  nominal  charge  or  without  charge,  provided  the 
name  of  such  common  carrier  is  displayed  along  with  such  ship 
position  reports.  The  Commissioner  may  prescribe  such  rules  and 
regulations  as  may  be  necessary  in  the  pubhc  interest  to  carry  out 
the  provisions  of  this  Act. 

SEC.  202.  [47  U.S.C.  202]  DISCRIMINATION  AND  PREFERENCES. 

(a)  It  shall  be  unlawful  for  any  common  carrier  to  make  any 
unjust  or  unreasonable  discrimination  in  charges,  practices,  classi- 
fications, regulations,  facilities,  or  services  for  or  in  connection  with 
like  communication  service,  directly  or  indirectly,  by  any  means  or 
device,  or  to  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  class  of  persons,  or  locahty, 
or  to  subject  any  particular  person,  class  of  persons,  or  locality  to 
any  undue  or  unreasonable  prejudice  or  disadvantage. 

(b)  Charges  or  services,  whenever  referred  to  in  this  Act,  m- 
clude  charges  for,  or  services  in  connection  with,  the  use  of  common 
carrier  lines  of  communication,  whether  derived  from  wire  or  radio 
facilities,  in  chain  broadcasting  or  incidental  to  radio  commumca- 
tion  of  any  kind. 
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(c)  Any  carrier  who  knowingly  violates  the  provisions  of  this 
section  shall  forfeit  to  the  United  States  the  sum  of  $6,000  for  each 
such  offense  and  $300  for  each  and  every  day  of  the  continuance 
of  such  offense. 
SEC.  203.  [47  U.S.C.  2031  SCHEDULES  OF  CHARGES. 

(a)  Every  common  carrier,  except  connecting  carriers,  shall, 
within  such  reasonable  time  as  the  Commission  shall  designate, 
file  with  the  Commission  and  print  and  keep  open  for  public 
inspection  schedules  showing  all  charges  for  itself  and  its  con- 
necting carriers  for  interstate  and  foreign  wire  or  radio  communica- 
tion between  the  different  points  on  its  own  system,  and  between 
points  on  its  own  system  and  points  on  the  system  of  its  connecting 
carriers  or  points  on  the  system  of  any  other  carrier  subject  to  this 
Act  when  a  through  route  has  been  established,  whether  such 
charges  are  joint  or  separate,  and  showing  the  classifications,  prac- 
tices, and  regulations  affecting  such  charges.  Such  schedules  shall 
contain  such  other  information,  and  be  printed  in  such  form,  and 
be  posted  and  kept  open  for  public  inspection  in  such  places,  as  the 
Commission  may  by  regulation  require,  and  each  such  schedule 
shall  give  notice  of  its  effective  date;  and  such  common  carrier  shall 
furnish  such  schedules  to  each  of  its  connecting  carriers,  and  such 
connecting  carriers  shall  keep  such  schedules  open  for  inspection  in 
such  public  places  as  the  Commission  may  require. 

(b)(1)  No  change  shall  be  made  in  the  charges,  classifications, 
regulations,  or  practices  which  have  been  so  filed  and  published  ex- 
cept after  one  hundred  and  twenty  days  notice  to  the  Commission 
and  to  the  public,  which  shall  be  published  in  such  form  and  con- 
tain such  information  as  the  Commission  may  by  regulations  pre- 
scribe. 

(2)  The  Commission  may,  in  its  discretion  and  for  good  cause 
shown,  modify  any  requirement  made  by  or  under  the  authority  of 
this  section  either  in  particular  instances  or  by  general  order  appli- 
cable to  special  circumstances  or  conditions  except  that  the  Com- 
mission may  not  require  the  notice  period  specified  in  paragraph 
(1)  to  be  more  than  one  hundred  and  twenty  days. 

(c)  No  carrier,  unless  otherwise  provided  by  or  under  authority 
of  this  Act,  shall  engage  or  participate  in  such  communication  un- 
less schedules  have  been  filed  and  published  in  accordance  with  the 
provisions  of  this  Act  and  with  the  regulations  made  thereunder; 
and  no  carrier  shall  (1)  charge,  demand,  collect,  or  receive  a  greater 
or  less  or  different  compensation,  for  such  communication,  or  for 
any  service  in  connection  therewith,  between  the  points  named  in 
any  such  schedule  than  the  charges  specified  in  the  schedule  then 
in  effect,  or  (2)  refund  or  remit  by  any  means  or  device  any  portion 
of  the  charges  so  specified,  or  (3)  extend  to  any  person  any  privi- 
leges or  facilities,  in  such  communication,  or  employ  or  enforce  any 
classifications,  regulations,  or  practices  affecting  such  charges,  ex- 
cept as  specified  in  such  schedule. 

(d)  The  Commission  may  reject  and  refuse  to  file  any  schedule 
entered  for  filing  which  does  not  provide  and  give  lawful  notice  of 
its  effective  date.  Any  schedule  so  rejected  by  the  Commission  shall 
be  void  and  its  use  shall  be  unlawful. 
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(e)  In  case  of  failure  or  refusal  on  the  part  of  any  carrier  to 
comply  with  the  provisions  of  this  section  or  of  any  regulation  or 
order  made  by  the  Commission  thereunder,  such  carrier  shall  for- 
feit to  the  United  States  the  sum  of  $6,000  for  each  such  offense, 
and  $300  for  each  and  every  day  of  the  continuance  of  such  offense. 

SEC.    204.    [47    U.S.C.    204]    HEARING   AS   TO    LAWFULNESS    OF    NEW 
CHARGES;  SUSPENSION. 

(aXl)  Whenever  there  is  filed  with  the  Commission  any  new  or 
revised  charge,  classification,  regulation,  or  practice,  the  Commis- 
sion may  either  upon  complaint  or  upon  its  own  initiative  without 
complaint,  upon  reasonable  notice,  enter  upon  a  hearing  concerning 
the  lawfulness  thereof;  and  pending  such  hearing  and  the  decision 
thereon  the  Commission,  upon  delivering  to  the  carrier  or  carriers 
affected  thereby  a  statement  in  writing  of  its  reasons  for  such  sus- 
pension, may  suspend  the  operation  of  such  charge,  classification, 
regulation,  or  practice,  in  whole  or  in  part  but  not  for  a  longer  pe- 
riod than  five  months  beyond  the  time  when  it  would  otherwise  go 
into  effect;  and  after  full  hearing  the  Commission  may  make  such 
order  with  reference  thereto  as  would  be  proper  in  a  proceeding  ini- 
tiated after  such  charge,  classification,  regulation,  or  practice  had 
become  effective.  If  the  proceeding  has  not  been  concluded  and  an 
order  made  within  the  period  of  the  suspension,  the  proposed  new 
or  revised  charge,  classification,  regulation,  or  practice  shall  go  into 
effect  at  the  end  of  such  period;  but  in  case  of  a  proposed  charge 
for  a  new  service  or  a  revised  charge,  the  Commission  may  by  order 
require  the  interested  carrier  or  carriers  to  keep  accurate  account 
of  all  amounts  received  by  reason  of  such  charge  for  a  new  service 
or  revised  charge,  specifying  by  whom  and  in  whose  behalf  such 
amounts  are  paid,  and  upon  completion  of  the  hearing  and  decision 
may  by  further  order  require  the  interested  carrier  or  carriers  to 
refund,  with  interest,  to  the  persons  in  whose  behalf  such  amounts 
were  paid,  such  portion  of  such  charge  for  a  new  service  or  revised 
charges  as  by  its  decision  shall  be  found  not  justified.  At  any  hear- 
ing involving  a  new  or  revised  charge,  or  a  proposed  new  or  revised 
charge,  the  burden  of  proof  to  show  that  the  new  or  revised  charge, 
or  proposed  charge,  is  just  and  reasonable  shall  be  upon  the  car- 
rier, and  the  Commission  shall  give  to  the  hearing  and  decision  of 
such  questions  preference  over  all  other  questions  pending  before 
it  and  decide  the  same  as  speedily  as  possible. 

(2)(A)  Except  as  provided  in  subparagraph  (B),  the  Commission 
shall,  with  respect  to  any  hearing  under  this  section,  issue  an  order 
concluding  such  hearing  within  5  months  after  the  date  that  the 
charge,  classification,  regulation,  or  practice  subject  to  the  hearing 
becomes  effective. 

(B)  The  Commission  shall,  with  respect  to  any  such  hearing 
initiated  prior  to  the  date  of  enactment  of  this  paragraph,  issue  an 
order  concluding  the  hearing  not  later  than  12  months  after  such 
date  of  enactment. 

(C)  Any  order  concluding  a  hearing  under  this  section  shall  be 
a  final  order  and  may  be  appealed  under  section  402(a). 


Sec.  205 COMMUNICATIONS  ACT  OF  1934 38 

(3)  1  A  local  exchange  carrier  may  file  with  the  Commission 
a  new  or  revised  charge,  classification,  regulation,  or  practice 
on  a  streamlined  basis.  Any  such  charge,  classification,  regula- 
tion, or  practice  shall  be  deemed  lawftil  and  shall  be  effective 
7  days  (in  the  case  of  a  reduction  in  rates)  or  15  days  (in  the 
case  of  an  increase  in  rates)  after  the  date  on  which  it  is  filed 
with  the  Commission  unless  the  Commission  takes  action 
under  paragraph  (1)  before  the  end  of  that  7-day  or  15-day  pe- 
riod, as  is  appropriate. 

(b)  Notwithstanding  the  provisions  of  subsection  (a)  of  this  sec- 
tion, the  Commission  may  allow  part  of  a  charge,  classification, 
regulation,  or  practice  to  go  into  effect,  based  upon  a  written  show- 
ing by  the  carrier  or  carriers  affected,  and  an  opportunity  for  writ- 
ten comment  thereon  by  affected  persons,  that  such  partial  author- 
ization is  just,  fair,  and  reasonable.  Additionally,  or  in  combination 
with  a  partial  authorization,  the  Commission,  upon  a  similar  show- 
ing, may  allow  all  or  part  of  a  charge,  classification,  regulation,  or 
practice  to  go  into  effect  on  a  temporary  basis  pending  further 
order  of  the  Commission.  Authorizations  of  temporary  new  or  in- 
creased charges  may  include  an  accounting  order  of  the  type  pro- 
vided for  in  subsection  (a). 

SEC.  205.   [47  U.S.C.  205]   COMMISSION  AUTHORIZED  TO  PRESCRIBE 
JUST  AND  REASONABLE  CHARGES. 

(a)  Whenever,  after  full  opportunity  for  hearing,  upon  a  com- 
plaint or  under  an  order  for  investigation  and  hearing  made  by  the 
Commission  on  its  own  initiative,  the  Commission  shall  be  of  opin- 
ion that  any  charge,  classification,  regulation,  or  practice  of  any 
carrier  or  carriers  is  or  will  be  in  violation  of  any  of  the  provisions 
of  this  Act,  the  Commission  is  authorized  and  empowered  to  deter- 
mine and  prescribe  what  will  be  the  just  and  reasonable  charge  or 
the  maximum  or  minimum,  or  maximum  and  minimum,  charge  or 
charges  to  be  thereafter  observed,  and  what  classification,  regula- 
tion, or  practice  is  or  will  be  just,  fair,  and  reasonable,  to  be  there- 
after followed,  and  to  make  an  order  that  the  carrier  or  carriers 
shall  cease  and  desist  from  such  violation  to  the  extent  that  the 
Commission  finds  that  the  same  does  or  will  exist,  and  shall  not 
thereafter  publish,  demand,  or  collect  any  charge  other  than  the 
charge  so  prescribed,  or  in  excess  of  the  maximum  or  less  than  the 
minimum  so  prescribed,  as  the  case  may  be,  and  shall  adopt  the 
classification  and  shall  conform  to  and  observe  the  regulation  or 
practice  so  prescribed. 

(b)  Any  carrier,  any  officer,  representative,  or  agent  of  a  car- 
rier, or  any  receiver,  trustee,  lessee,  or  agent  of  either  of  them,  who 
knowingly  fails  or  neglects  to  obey  any  order  made  under  the  provi- 
sions of  this  section  shall  forfeit  to  the  United  States  the  sum  of 
$12,000  for  each  offense.  Every  distinct  violation  shall  be  a  sepa- 
rate offense,  and  in  case  of  continuing  violation  each  day  shall  be 
deemed  a  separate  offense. 

SEC.  206.  [47  U.S.C.  2061  LIABILITY  OF  CARRIERS  FOR  DAMAGES. 

In  case  any  common  carrier  shall  do,  or  cause  or  permit  to  be 
done,  any  act,  matter,  or  thing  in  this  Act  prohibited  or  declared 
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to  be  unlawful,  or  shall  omit  to  do  any  act,  matter,  or  thing  in  this 
Act  required  to  be  done,  such  common  carrier  shall  be  liable  to  the 
person  or  persons  injured  thereby  for  the  full  amount  of  damages 
sustained  in  consequence  of  any  such  violation  of  the  provisions  of 
this  Act,  together  with  a  reasonable  counsel  or  attorney's  fee,  to  be 
fixed  by  the  court  in  every  case  of  recovery,  which  attorney's  fee 
shall  be  taxed  and  collected  as  part  of  the  costs  in  the  case. 
SEC.  207.  [47  U.S.C.  207]  RECOVERY  OF  DAMAGES. 

Any  person  claiming  to  be  damaged  by  any  common  carrier 
subject  to  the  provisions  of  this  Act  may  either  make  complaint  to 
the  Commission  as  hereinafter  provided  for,  or  may  bring  suit  for 
the  recovery  of  the  damages  for  which  such  common  carrier  may 
be  liable  under  the  provisions  of  this  Act,  in  any  district  court  of 
the  United  States  of  competent  jurisdiction;  but  such  person  shall 
not  have  the  right  to  pursue  both  such  remedies. 
SEC.  208.  [47  U.S.C.  208]  COMPLAINTS  TO  THE  COMMISSION. 

(a)  Any  person,  any  body  politic  or  municipal  organization,  or 
State  commission,  complaining  of  anything  done  or  omitted  to  be 
done  by  any  common  carrier  subject  to  this  Act,  in  contravention 
of  the  provisions  thereof,  may  apply  to  said  Commission  by  petition 
which  shall  briefly  state  the  facts,  whereupon  a  statement  of  the 
complaint  thus  made  shall  be  forwarded  by  the  Commission  to  such 
common  carrier,  who  shall  be  called  upon  to  satisfy  the  complaint 
or  to  answer  the  same  in  writing  within  a  reasonable  time  to  be 
specified  by  the  Commission.  If  such  common  carrier  within  the 
time  specified  shall  make  reparation  for  the  injury  alleged  to  have 
been  caused,  the  common  carrier  shall  be  relieved  of  liability  to  the 
complainant  only  for  the  particular  violation  of  law  thus  com- 
plained of  If  such  carrier  or  carriers  shall  not  satisfy  the  complaint 
within  the  time  specified  or  there  shall  appear  to  be  any  reasonable 
ground  for  investigating  said  complaint,  it  shall  be  the  duty  of  the 
Commission  to  investigate  the  matters  complained  of  in  such  man- 
ner and  by  such  means  as  it  shall  deem  proper.  No  complaint  shall 
at  any  time  be  dismissed  because  of  the  absence  of  direct  damage 
to  the  complainant. 

(b)(1)  Except  as  provided  in  paragraph  (2),  the  Commission 
shall,  with  respect  to  any  investigation  under  this  section  of  the 
lawfulness  of  a  charge,  classification,  regulation,  or  practice,  issue 
an  order  concluding  such  investigation  within  5  months  after  the 
date  on  which  the  complaint  was  filed. 

(2)  The  Commission  shall,  with  respect  to  any  such  investiga- 
tion initiated  prior  to  the  date  of  enactment  of  this  subsection, 
issue  an  order  concluding  the  investigation  not  later  than  12 
months  after  such  date  of  enactment. 

(3)  Any  order  concluding  an  investigation  under  paragraph  (1) 
or  (2)  shall  be  a  final  order  and  may  be  appealed  under  section 
402(a). 

SEC.  209.  [47  U.S.C.  209]  ORDERS  FOR  PAYMENT  OF  MONEY. 

If,  after  hearing  on  a  complaint,  the  Commission  shall  deter- 
mine that  any  party  complainant  is  entitled  to  an  award  of  dam- 
ages under  the  provisions  of  this  Act,  the  Commission  shall  make 
an  order  directing  the  carrier  to  pay  to  the  complainant  the  sum 
to  which  he  is  entitled  on  or  before  a  day  named. 
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SEC.  210.  [47  U.S.C.  210]  FRANKS  AND  PASSES. 

(a)  Nothing  in  this  Act  or  in  any  other  provision  of  law  shall 
be  construed  to  prohibit  common  carriers  from  issuing  or  giving 
franks  to,  exchanging  franks  with  each  other  for  the  use  of,  their 
officers,  agents,  employees,  and  their  families,  or  subject  to  such 
rules  as  the  Commission  may  prescribe,  from  issuing,  giving,  or  ex- 
changing franks  and  passes  to  or  with  other  common  carriers  not 
subject  to  the  provisions  of  this  Act,  for  the  use  of  their  officers, 
agents,  employees,  and  their  families.  The  term  "employees,"  as 
used  in  this  section,  shall  include  furloughed,  pensioned,  and 
superannuated  employees. 

(b)  Nothing  in  this  Act  or  in  any  other  provision  of  law  shall 
be  construed  to  prohibit  common  carriers  from  rendering  to  any 
agency  of  the  Government  free  service  in  connection  with  the  prep- 
aration for  the  national  defense:  Provided,  That  such  free  service 
may  be  rendered  only  in  accordance  with  such  rules  and  regula- 
tions as  the  Commission  may  prescribe  therefor. 

SEC.  211.  [47  U.S.C.  211]  COPIES  OF  CONTRACTS  TO  BE  FILED. 

(a)  Every  carrier  subject  to  this  Act  shall  file  with  the  Commis- 
sion copies  of  all  contracts,  agreements,  or  arrangements  with 
other  carriers,  or  with  common  carriers  not  subject  to  the  provi- 
sions of  this  Act,  in  relation  to  any  traffic  affected  by  the  provisions 
of  this  Act  to  which  it  may  be  a  party. 

(b)  The  Commission  shall  have  authority  to  require  the  filing 
of  any  other  contracts  of  any  carrier,  and  shall  also  have  authority 
to  exempt  any  carrier  from  submitting  copies  of  such  minor  con- 
tracts as  the  Commission  may  determine. 

SEC.  212.  [47  U.S.C.  212]  INTERLOCKING  DIRECTORATES— OFFICIALS 
DEALING  IN  SECURITIES. 

It  shall  be  unlawful  for  any  person  to  hold  the  position  of  offi- 
cer or  director  of  more  than  one  carrier  subject  to  this  Act,  unless 
such  holding  shall  have  been  authorized  by  order  of  the  Commis- 
sion, upon  due  showing  in  form  and  manner  prescribed  by  the 
Commission,  that  neither  public  nor  private  interests  will  be  ad- 
versely affected  thereby:  Provided,  That  the  Commission  may  au- 
thorize persons  to  hold  the  position  of  officer  or  director  in  more 
than  one  such  carrier,  without  regard  to  the  requirements  of  this 
section,  where  it  has  found  that  one  of  the  two  or  more  carriers  di- 
rectly or  indirectly  owns  more  than  50  per  centum  of  the  stock  of 
the  other  or  others,  or  that  50  per  centum  or  more  of  the  stock  of 
all  such  carriers  is  directly  or  indirectly  owned  by  the  same  person. 
After  this  section  takes  effect  it  shall  be  unlawful  for  any  officer 
or  director  of  any  carrier  subject  to  this  Act  to  receive  for  his  own 
benefit  directly  or  indirectly,  any  money  or  thing  of  value  in  respect 
of  negotiation,  hypothecation,  or  sale  of  any  securities  issued  or  to 
be  issued  by  such  carriers,  or  to  share  in  any  of  the  proceeds 
thereof,  or  to  participate  in  the  making  or  paying  of  any  dividends 
of  such  carriers  from  any  funds  properly  included  in  capital  ac- 
count. 
SEC.  213.  [47  U.S.C.  213]  VALUATION  OF  CARRIER  PROPERTY. 

(a)  The  Commission  may  from  time  to  time,  as  may  be  nec- 
essary for  the  proper  administration  of  this  Act,  and  after  oppor- 
tunity for  hearing,  make  a  valuation  of  all  or  of  any  part  of  the 
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property  owned  or  used  by  any  carrier  subject  to  this  Act,  as  of 
such  date  as  the  Commission  may  fix. 

(b)  The  Commission  may  at  any  time  require  any  such  carrier 
to  file  with  the  Commission  an  inventory  of  all  or  of  any  part  of 
the  property  owned  or  used  by  said  carrier,  which  inventory  shall 
show  the  units  of  said  property  classified  in  such  detail,  and  in 
such  manner,  as  the  Commission  shall  direct,  and  shall  show  the 
estimated  cost  of  reproduction  new  of  said  units,  and  their  repro- 
duction cost  new  less  depreciation,  as  of  such  date  as  the  Commis- 
sion may  direct;  and  such  carrier  shall  file  such  inventory  within 
such  reasonable  time  as  the  Commission  by  order  shall  require. 

(c)  The  Commission  may  at  any  time  require  any  such  carrier 
to  file  with  the  Commission  a  statement  showing  the  original  cost 
at  the  time  of  dedication  to  the  public  use  of  all  or  of  any  part  of 
the  property  owned  or  used  by  said  carrier.  For  the  showing  of  such 
original  cost  said  property  shall  be  classified,  and  the  original  cost 
shall  be  defined,  in  such  manner  as  the  Commission  may  prescribe; 
and  if  any  part  of  such  cost  cannot  be  determined  from  accounting 
or  other  records,  the  portion  of  the  property  for  which  such  cost 
cannot  be  determined  shall  be  reported  to  the  Commission;  and  if 
the  Commission  shall  so  direct,  the  original  cost  thereof  shall  be 
estimated  in  such  manner  as  the  Commission  may  prescribe.  If  the 
carrier  owning  the  property  at  the  time  such  original  cost  is  re- 
ported shall  have  paid  more  or  less  than  the  original  cost  to  ac- 
quire the  same,  the  amount  of  such  cost  of  acquisition,  and  any 
facts  which  the  Commission  may  require  in  connection  therewith, 
shall  be  reported  with  such  original  cost.  The  report  made  by  a  car- 
rier under  this  paragraph  shall  show  the  source  or  sources  from 
which  the  original  cost  reported  was  obtained,  and  such  other  infor- 
mation as  to  the  manner  in  which  the  report  was  prepared,  as  the 
Commission  shall  require. 

(d)  Nothing  shall  be  included  in  the  original  cost  reported  for 
the  property  of  any  carrier  under  paragraph  (c)  of  this  section  on 
account  of  any  easement,  license,  or  franchise  granted  by  the 
United  States  or  by  any  State  or  political  subdivision  thereof,  be- 
yond the  reasonable  necessary  expense  lawfully  incurred  in  obtain- 
ing such  easement,  license,  or  franchise  from  the  public  authority 
aforesaid,  which  expense  shall  be  reported  separately  from  all  other 
costs  in  such  detail  as  the  Commission  may  require;  and  nothing 
shall  be  included  in  any  valuation  of  the  property  of  any  carrier 
made  by  the  Commission  on  account  of  any  such  easement,  license, 
or  franchise,  beyond  such  reasonable  necessary  expense  lawfully  in- 
curred as  aforesaid. 

(e)  The  Commission  shall  keep  itself  informed  of  all  new  con- 
struction, extensions,  improvements,  retirements,  or  other  changes 
in  the  condition,  quantity,  use,  and  classification  of  the  property  of 
common  carriers,  and  of  the  cost  of  all  additions  and  betterments 
thereto  and  of  all  changes  in  the  investment  therein,  and  may  keep 
itself  informed  of  current  changes  in  costs  and  values  of  carrier 
properties. 

(f)  For  the  purpose  of  enabling  the  Commission  to  make  a  valu- 
ation of  any  of  the  property  of  any  such  carrier,  or  to  find  the  origi- 
nal cost  of  such  property,  or  to  find  any  other  facts  concerning  the 
same  which  are  required  for  use  by  the  Commission,  it  shall  be  the 
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duty  of  each  such  carrier  to  furnish  to  the  Commission,  within  such 
reasonable  time  as  the  Commission  may  order,  any  information 
with  respect  thereto  which  the  Commission  may  by  order  require, 
including  copies  of  maps,  contracts,  reports  of  engineers,  and  other 
data,  records,  and  papers,  and  to  grant  to  all  agents  of  the  Com- 
mission free  access  to  its  property  and  its  accounts,  records,  and 
memoranda  whenever  and  wherever  requested  by  any  such  duly 
authorized  agent,  and  to  cooperate  with  and  aid  the  Commission  in 
the  work  of  making  any  such  valuation  of  finding  in  such  manner 
and  to  such  extent  as  the  Commission  may  require  and  direct,  and 
all  rules  and  regulations  made  by  the  Commission  for  the  purpose 
of  administering  this  section  shall  have  the  full  force  and  effect  of 
law.  Unless  otherwise  ordered  by  the  Commission,  with  the  reasons 
therefor,  the  records  and  data  of  the  Commission  shall  be  open  to 
the  inspection  and  examination  of  the  public.  The  Commission,  in 
making  any  such  valuation,  shall  be  free  to  adopt  any  method  of 
valuation  which  shall  be  lawful. 

(g)  Nothing  in  this  section  shall  impair  or  diminish  the  powers 
of  any  State  commission. 
SEC.  214.  [47  U.S.C.  214]  EXTENSION  OF  LINES. 

(a)  No  carrier  shall  undertake  the  construction  of  a  new  line 
or  of  an  extension  of  any  line,  or  shall  acquire  or  operate  any  line, 
or  extension  thereof,  or  shall  engage  in  transmission  over  or  by 
means  of  such  additional  or  extended  line,  unless  and  until  there 
shall  first  have  been  obtained  from  the  Commission  a  certificate 
that  the  present  or  future  public  convenience  and  necessity  require 
or  will  require  the  construction,  or  operation,  or  construction  and 
operation,  of  such  additional  or  extended  line:  Provided,  That  no 
such  certificate  shall  be  required  under  this  section  for  the  con- 
struction, acquisition,  or  operation  of  (1)  a  line  within  a  single 
State  unless  such  line  constitutes  part  of  an  interstate  line,  (2) 
local,  branch,  or  terminal  lines  not  exceeding  ten  miles  in  length, 
or  (3)  any  line  acquired  under  section  221  of  this  Act:  Provided  fur- 
ther, That  the  Commission  may,  upon  appropriate  request  being 
made,  authorize  temporary  or  emergency  service,  or  the 
supplementing  of  existing  facilities,  without  regard  to  the  provi- 
sions of  this  section.  No  carrier  shall  discontinue,  reduce,  or  impair 
service  to  a  community,  or  part  of  a  community,  unless  and  until 
there  shall  first  have  been  obtained  from  the  Commission  a  certifi- 
cate that  neither  the  present  nor  future  public  convenience  and 
necessity  will  be  adversely  affected  thereby;  except  that  the  Com- 
mission may,  upon  appropriate  request  being  made,  authorize  tem- 
porary or  emergency  discontinuance,  reduction,  or  impairment  of 
service,  or  partial  discontinuance,  reduction,  or  impairment  of  serv- 
ice, without  regard  to  the  provisions  of  this  section.  As  used  in  this 
section  the  term  "line"  means  any  channel  of  communication  estab- 
lished by  the  use  of  appropriate  equipment,  other  than  a  channel 
of  communication  established  by  the  interconnection  of  two  or  more 
existing  channels:  Provided,  however.  That  nothing  in  this  section 
shall  be  construed  to  require  a  certificate  or  other  authorization 
from  the  Commission  for  any  installation,  replacement,  or  other 
changes  in  plant,  operation,  or  equipment,  other  than  new  con- 
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struction,  which  will  not  impair  the  adequacy  or  quality  of  service 
provided. 

(b)  Upon  receipt  of  an  application  for  any  such  certificate,  the 
Commission  shall  cause  notice  thereof  to  be  given  to,  and  shall 
cause  a  copy  of  such  application  to  be  filed  with,  the  Secretary  of 
Defense,  the  Secretary  of  State  (with  respect  to  such  applications 
involving  service  to  foreign  points),  and  the  Governor  of  each  State 
in  which  such  line  is  proposed  to  be  constructed,  extended,  ac- 
quired, or  operated,  or  in  which  such  discontinuance,  reduction,  or 
impairment  of  service  is  proposed,  with  the  right  to  those  notified 
to  be  heard;  and  the  Commission  may  require  such  published  no- 
tice as  it  shall  determine. 

(c)  The  Commission  shall  have  power  to  issue  such  certificate 
as  applied  for,  to  refuse  to  issue  it,  or  to  issue  it  for  a  portion  or 
portions  of  a  line,  or  extension  thereof,  or  discontinuance,  reduc- 
tion, or  impairment  of  service,  described  in  the  application,  or  for 
the  partial  exercise  only  of  such  right  or  privilege,  and  may  attach 
to  the  issuance  of  the  certificate  such  terms  and  conditions  as  in 
its  judgment  the  public  convenience  and  necessity  may  require. 
After  issuance  of  such  certificate,  and  not  before,  the  carrier  may, 
without  securing  approval  other  than  such  certificate,  comply  with 
the  terms  and  conditions  contained  in  or  attached  to  the  issuance 
of  such  certificate  and  proceed  with  the  construction,  extension,  ac- 
quisition, operation,  or  discontinuance,  reduction,  or  impairment  of 
service  covered  thereby.  Any  construction,  extension,  acquisition, 
operation,  discontinuance,  reduction,  or  impairment  of  service  con- 
trary to  the  provisions  of  this  section  may  be  enjoined  by  any  court 
of  competent  jurisdiction  at  the  suit  of  the  United  States,  the  Com- 
mission, the  State  commission,  any  State  affected,  or  any  party  in 
interest. 

(d)  The  Commission  may,  after  full  opportunity  for  hearing,  in 
a  proceeding  upon  complaint  or  upon  its  own  initiative  without 
complaint,  authorize  or  require  by  order  any  carrier,  party  to  such 
proceeding,  to  provide  itself  with  adequate  facilities  for  the  expedi- 
tious and  efficient  performance  of  its  service  as  a  common  carrier 
and  to  extend  its  line  or  to  establish  a  public  office;  but  no  such 
authorization  or  order  shall  be  made  unless  the  Commission  finds, 
as  to  such  provision  of  facilities,  as  to  such  establishment  of  public 
offices,  or  as  to  such  extension,  that  it  is  reasonably  required  in  the 
interest  of  public  convenience  and  necessity,  or  as  to  such  extension 
or  facilities  that  the  expense  involved  therein  will  not  impair  the 
ability  of  the  carrier  to  perform  its  duty  to  the  public.  Any  carrier 
which  refuses  or  neglects  to  comply  with  any  order  of  the  Commis- 
sion made  in  pursuance  of  this  paragraph  shall  forfeit  to  the 
United  States  $1,200  for  each  day  during  which  such  refusal  or  ne- 
glect continues. 

(e)  Provision  of  Universal  Service.— 

(1)  Eligible  telecommunications  carriers.— A  common 
carrier  designated  as  an  eligible  telecommunications  carrier 
under  paragraph  (2),  (3),  or  (6)  shall  be  eligible  to  receive  uni- 
versal service  support  in  accordance  with  section  254  and  shall, 
throughout  the  service  area  for  which  the  designation  is 
received — 
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(A)  offer  the  services  that  are  supported  by  Federal 
universal  service  support  mechanisms  under  section 
254(c),  either  using  its  own  facilities  or  a  combination  of 
its  own  facilities  and  resale  of  another  carrier's  services 
(including  the  services  offered  by  another  eligible  tele- 
communications carrier);  and 

(B)  advertise  the  availability  of  such  services  and  the 
charges  therefor  using  media  of  general  distribution. 

(2)  Designation  of  eligible  telecommunications  car- 
riers.— A  State  commission  shall  upon  its  own  motion  or  upon 
request  designate  a  common  carrier  that  meets  the  require- 
ments of  paragraph  (1)  as  an  eligible  telecommunications  car- 
rier for  a  service  area  designated  by  the  State  commission. 
Upon  request  and  consistent  with  the  public  interest,  conven- 
ience, and  necessity,  the  State  commission  may,  in  the  case  of 
an  area  served  by  a  rural  telephone  company,  and  shall,  in  the 
case  of  all  other  areas,  designate  more  than  one  common  car- 
rier as  an  eligible  telecommunications  carrier  for  a  service  area 
designated  by  the  State  commission,  so  long  as  each  additional 
requesting  carrier  meets  the  requirements  of  paragraph  (1). 
Before  designating  an  additional  eligible  telecommunications 
carrier  for  an  area  served  by  a  rural  telephone  company,  the 
State  commission  shall  find  that  the  designation  is  in  the  pub- 
lic interest. 

(3)  Designation  of  eligible  telecommunications  car- 
riers FOR  unserved  areas. — If  no  common  carrier  will  provide 
the  services  that  are  supported  by  Federal  universal  service 
support  mechanisms  under  section  254(c)  to  an  unserved  com- 
munity or  any  portion  thereof  that  requests  such  service,  the 
Commission,  with  respect  to  interstate  services  or  an  area 
served  by  a  common  carrier  to  which  paragraph  (6)  applies,  or 
a  State  commission,  with  respect  to  intrastate  services,  shall 
determine  which  common  carrier  or  carriers  are  best  able  to 
provide  such  service  to  the  requesting  unserved  community  or 
portion  thereof  and  shall  order  such  carrier  or  carriers  to  pro- 
vide such  service  for  that  unserved  community  or  portion 
thereof  Any  carrier  or  carriers  ordered  to  provide  such  service 
under  this  paragraph  shall  meet  the  requirements  of  para- 
graph (1)  and  shall  be  designated  as  an  eligible  telecommuni- 
cations carrier  for  that  community  or  portion  thereof. 

(4)  Relinquishment  of  universal  service.— A  State  com- 
mission (or  the  Commission  in  the  case  of  a  common  carrier 
designated  under  paragraph  (6))  shall  permit  an  eligible  tele- 
communications carrier  to  relinquish  its  designation  as  such  a 
carrier  in  any  area  served  by  more  than  one  eligible  tele- 
communications carrier.  An  eligible  telecommunications  carrier 
that  seeks  to  relinquish  its  eligible  telecommunications  carrier 
designation  for  an  area  served  by  more  than  one  eligible  tele- 
communications carrier  shall  give  advance  notice  to  the  State 
commission  (or  the  Commission  in  the  case  of  a  common  car- 
rier designated  under  paragraph  (6))  of  such  relinquishment. 
Prior  to  permitting  a  telecommunications  carrier  designated  as 
an  eligible  telecommunications  carrier  to  cease  providing  uni- 
versal service  in  an  area  served  by  more  than  one  eligible  tele- 
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communications  carrier,  the  State  commission  (or  the  Commis- 
sion in  the  case  of  a  common  carrier  designated  under  para- 
graph (6))  shall  require  the  remaining  eligible  telecommuni- 
cations carrier  or  carriers  to  ensure  that  all  customers  served 
by  the  relinquishing  carrier  will  continue  to  be  served,  and 
shall  require  sufficient  notice  to  permit  the  purchase  or  con- 
struction of  adequate  facilities  by  any  remaining  eligible  tele- 
communications carrier.  The  State  commission  (or  the  Commis- 
sion in  the  case  of  a  common  carrier  designated  under  para- 
graph (6))  shall  establish  a  time,  not  to  exceed  one  year  after 
the  State  commission  (or  the  Commission  in  the  case  of  a  com- 
mon carrier  designated  under  paragraph  (6))  approves  such 
relinquishment  under  this  paragraph,  within  which  such  pur- 
chase or  construction  shall  be  completed. 

(5)  Service  area  defined. — The  term  "service  area" 
means  a  geographic  area  established  by  a  State  commission  (or 
the  Commission  under  paragraph  (6))  for  the  purpose  of  deter- 
mining universal  service  obligations  and  support  mechanisms. 
In  the  case  of  an  area  served  by  a  rural  telephone  company, 
"service  area"  means  such  company's  "study  area"  unless  and 
until  the  Commission  and  the  States,  after  taking  into  account 
recommendations  of  a  Federal-State  Joint  Board  instituted 
under  section  410(c),  establish  a  different  definition  of  service 
area  for  such  company. 

(6)  Common  carriers  not  subject  to  state  commission 
JURISDICTION. — In  the  case  of  a  common  carrier  providing  tele- 
phone exchange  service  and  exchange  access  that  is  not  subject 
to  the  jurisdiction  of  a  State  commission,  the  Commission  shall 
upon  request  designate  such  a  common  carrier  that  meets  the 
requirements  of  paragraph  (1)  as  an  eligible  telecommuni- 
cations carrier  for  a  service  area  designated  by  the  Commission 
consistent  with  applicable  Federal  and  State  law.  Upon  request 
and  consistent  with  the  public  interest,  convenience  and  neces- 
sity, the  Commission  may,  with  respect  to  an  area  served  by 
a  rural  telephone  company,  and  shall,  in  the  case  of  all  other 
areas,  designate  more  than  one  common  carrier  as  an  eligible 
telecommunications  carrier  for  a  service  area  designated  under 
this  paragraph,  so  long  as  each  additional  requesting  carrier 
meets  the  requirements  of  paragraph  (1).  Before  designating 
an  additional  eligible  telecommunications  carrier  for  an  area 
served  by  a  rural  telephone  company,  the  Commission  shall 
find  that  the  designation  is  in  the  public  interest. 

SEC.   215.    [47   U.S.C.    215]    TRANSACTIONS   RELATING   TO   SERVICES, 
EQUIPMENT,  AND  SO  FORTH. 

(a)  The  Commission  shall  examine  into  transactions  entered 
into  by  any  common  carrier  which  relate  to  the  furnishing  of  equip- 
ment, suppHes,  research,  services,  finances,  credit,  or  personnel  to 
such  carrier  and/or  which  may  affect  the  changes  made  or  to  be 
made  and/or  the  services  rendered  or  to  be  rendered  by  such  car- 
rier, in  wire  or  radio  communications  subject  to  this  Act,  and  shaU 
report  to  the  Congress  whether  any  such  transactions  have  affected 
or  are  likely  to  affect  adversely  the  abihty  of  the  carrier  to  render 
adequate  service  to  the  public,  or  may  result  in  any  undue  or  im- 
reasonable  increase  in  charges  or  in  the  maintenance  of  undue  or 
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unreasonable  charges  for  such  service;  and  in  order  to  fully  exam- 
ine into  such  transactions  the  Commission  shall  have  access  to  and 
the  right  of  inspection  and  examination  of  all  accounts,  records, 
and  memoranda  including  all  documents,  papers,  and  correspond- 
ence now  or  hereafter  existing,  of  persons  furnishing  such  equip- 
ment, supplies,  research,  services,  finances,  credit,  or  personnel. 
The  Commission  shall  include  in  its  report  its  recommendations  for 
necessary  legislation  in  connection  with  such  transactions,  and 
shall  report  specifically  whether  in  its  opinion  legislation  should  be 
enacted  (1)  authorizing  the  Commission  to  declare  any  such  trans- 
actions void  or  to  permit  such  transactions  to  be  carried  out  subject 
to  such  modification  of  their  terms  and  conditions  as  the  Commis- 
sion shall  deem  desirable  in  the  public  interest;  and/or  (2)  sub- 
jecting such  transactions  to  the  approval  of  the  Commission  where 
the  person  furnishing  or  seeking  to  furnish  the  equipment,  sup- 
plies, research,  service,  finances,  credit  or  personnel  is  a  person  di- 
rectly or  indirectly  controlling  or  controlled  by,  or  under  direct  or 
indirect  common  control  with,  such  carrier;  and/or  (3)  authorizing 
the  Commission  to  require  that  all  or  any  transactions  of  carriers 
involving  the  furnishing  of  equipment,  supplies,  research,  services, 
finances,  credit,  or  personnel  to  such  carrier  be  upon  competitive 
bids  on  such  terms  and  conditions  and  subject  to  such  regulations 
as  it  shall  prescribe  as  necessary  in  the  public  interest. 

(b)  The  Commission  shall  investigate  the  methods  by  which 
and  the  extent  to  which  wire  telephone  companies  are  furnishing 
wire  telegraph  service  and  wire  telegraph  companies  are  furnishing 
wire  telephone  service,  and  shall  report  its  findings  to  Congress  to- 
gether with  its  recommendations  as  to  whether  additional  legisla- 
tion on  this  subject  is  desirable. 

(c)  The  Commission  shall  examine  all  contracts  of  common  car- 
riers subject  to  this  Act  which  prevent  the  other  party  thereto  from 
dealing  with  another  common  carrier  subject  to  this  Act,  and  shall 
report  its  findings  to  Congress,  together  with  its  recommendations 
as  to  whether  additional  legislation  on  this  subject  is  desirable. 

SEC.  216.  [47  U.S.C.  216]  APPLICATION  OF  ACT  TO  RECEIVERS  AND 
TRUSTEES. 

The  provisions  of  this  Act  shall  apply  to  all  receivers  and  oper- 
ating trustees  of  carriers  subject  to  this  Act  to  the  same  extent  that 
it  applies  to  carriers. 

SEC.  217.  [47  U.S.C.  217]  LIABILITY  OF  CARRIER  FOR  ACTS  AND  OMIS- 
SIONS OF  AGENTS. 

In  construing  and  enforcing  the  provisions  of  this  Act,  the  act, 
omission,  or  failure  of  any  officer,  agent,  or  other  person  acting  for 
or  employed  by  any  common  carrier  or  user,  acting  within  the 
scope  of  his  employment,  shall  in  every  case  be  also  deemed  to  be 
the  act,  omission,  or  failure  of  such  carrier  or  user  as  well  as  that 
of  the  person. 
SEC.  218.  [47  U.S.C.  218]  INQUIRIES  INTO  MANAGEMENT. 

The  Commission  may  inquire  into  the  management  of  the  busi- 
ness of  all  carriers  subject  to  this  Act,  and  shall  keep  itself  in- 
formed as  to  the  manner  and  method  in  which  the  same  is  con- 
ducted and  as  to  technical  developments  and  improvements  in  wire 
and  radio  communication  and  radio  transmission  of  energy  to  the 
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end  that  the  benefits  of  new  inventions  and  developments  may  be 
made  available  to  the  people  of  the  United  States.  The  Commission 
may  obtain  from  such  carriers  and  from  persons  directly  or  indi- 
rectly controlling  or  controlled  by,  or  under  direct  or  indirect  com- 
mon control  with,  such  carriers  full  and  complete  information  nec- 
essary to  enable  the  Commission  to  perform  the  duties  and  carry 
out  the  objects  for  which  it  was  created. 
SEC.  219.  [47  U.S.C.  219]  ANNUAL  AND  OTHER  REPORTS. 

(a)  The  Commission  is  authorized  to  require  annual  reports 
from  all  carriers  subject  to  this  Act,  and  from  persons  directly  or 
indirectly  controlling  or  controlled  by,  or  under  direct  or  indirect 
common  control  with,  any  such  carrier,  to  prescribe  the  manner  in 
which  such  reports  shall  be  made,  and  to  require  from  such  persons 
specific  answers  to  all  questions  upon  which  the  Commission  may 
need  information.  Except  as  otherwise  required  by  the  Commission, 
such  annual  reports  shall  show  in  detail  the  amount  of  capital 
stock  issued,  the  amount  and  privileges  of  each  class  of  stock,  the 
amounts  paid  therefor,  and  the  manner  of  payment  for  the  same; 
the  dividends  paid  and  the  surplus  fund,  if  any;  the  number  of 
stockholders  (and  the  names  of  the  thirty  largest  holders  of  each 
class  of  stock  and  the  amount  held  by  each);  the  funded  and  float- 
ing debts  and  the  interest  paid  thereon;  the  cost  and  value  of  the 
carrier's  property,  franchises,  and  equipment;  the  number  of  em- 
ployees and  the  salaries  paid  each  class;  the  names  of  all  officers 
and  directors,  and  the  amount  of  salary,  bonus,  and  all  other  com- 
pensation paid  to  each;  the  amounts  expended  for  improvements 
each  year,  how  expended,  and  the  character  of  such  improvements; 
the  earnings  and  receipts  from  each  branch  of  business  and  from 
all  sources;  the  operating  and  other  expenses;  the  balances  of  profit 
and  loss;  and  a  complete  exhibit  of  the  financial  operations  of  the 
carrier  each  year,  including  an  annual  balance  sheet.  Such  reports 
shall  also  contain  such  information  in  relation  to  charges  or  regula- 
tions concerning  charges,  or  agreements,  arrangements,  or  con- 
tracts affecting  the  same,  as  the  Commission  may  require. 

(b)  Such  reports  shall  be  for  such  twelve  months'  period  as  the 
Commission  shall  designate  and  shall  be  filed  with  the  Commission 
at  its  office  in  Washington  within  three  months  after  the  close  of 
the  year  for  which  the  report  is  made,  unless  additional  time  is 
granted  in  any  case  by  the  Commission;  and  if  any  person  subject 
to  the  provisions  of  this  section  shall  fail  to  make  and  file  said  an- 
nual reports  within  the  time  above  specified,  or  within  the  time  ex- 
tended by  the  Commission,  for  making  and  filing  the  same,  or  shall 
fail  to  make  specific  answer  to  any  question  authorized  by  the  pro- 
visions of  this  section  within  thirty  days  from  the  time  it  is  law- 
fully required  so  to  do,  such  person  shall  forfeit  to  the  United 
States  the  sum  of  $1,200  for  each  and  every  day  it  shall  continue 
to  be  in  default  with  respect  thereto.  The  Commission  may  by  gen- 
eral or  special  orders  require  any  such  carriers  to  file  monthly  re- 
ports of  earnings  and  expenses  and  to  file  periodical  and/or  special 
reports  concerning  any  matters  with  respect  to  which  the  Commis- 
sion is  authorized  or  required  by  law  to  act.  If  any  such  carrier 
shall  fail  to  make  and  file  any  such  periodical  or  special  report 
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within  the  time  fixed  by  the  Commission,  it  shall  be  subject  to  the 
forefeitures  above  provided. 

SEC.  220.  [47  U.S.C.  220]  ACCOUNTS,  RECORDS,  AND  MEMORANDA; 
DEPRECIATION  CHARGES  K 

(a)(1)  The  Commission  may,  in  its  discretion,  prescribe  the 
forms  of  any  and  all  accounts,  records,  and  memoranda  to  be  kept 
by  carriers  subject  to  this  Act,  including  the  accounts,  records,  and 
memoranda  of  the  movement  of  traffic,  as  well  as  of  the  receipts 
and  expenditures  of  moneys. 

(2)  The  Commission  shall,  by  rule,  prescribe  a  uniform  system 
of  accounts  for  use  by  telephone  companies.  Such  uniform  system 
shall  require  that  each  common  carrier  shall  maintain  a  system  of 
accounting  methods,  procedures,  and  techniques  (including  ac- 
counts and  supporting  records  and  memoranda)  which  shall  ensure 
a  proper  allocation  of  all  costs  to  and  among  telecommunications 
services,  facilities,  and  products  (and  to  and  among  classes  of  such 
services,  facilities,  and  products)  which  are  developed,  manufac- 
tured, or  offered  by  such  common  carrier. 

(b)  The  Commission  may  prescribe  for  such  carriers  as  it  deter- 
mines to  be  appropriate,  the  classes  of  property  for  which  deprecia- 
tion charges  may  be  properly  included  under  operating  expenses, 
and  the  percentages  of  depreciation  which  shall  be  charged  with  re- 
spect to  each  of  such  classes  of  property,  classifying  the  carriers  as 
it  may  deem  proper  for  this  purpose.  The  Commission  may,  when 
it  deems  necessary,  modify  the  classes  and  percentages  so  pre- 
scribed. Such  carriers  shall  not,  after  the  Commission  has  pre- 
scribed the  classes  of  property  for  which  depreciation  charges  may 
be  included,  charge  to  operating  expenses  any  depreciation  charges 
on  classes  of  property  other  than  those  prescribed  by  the  Commis- 
sion, or,  after  the  Commission  has  prescribed  percentages  of  depre- 
ciation, charge  with  respect  to  any  class  of  property  a  percentage 
of  depreciation  other  than  that  prescribed  therefor  by  the  Commis- 
sion. No  such  carrier  shall  in  any  case  include  in  any  form  under 
its  operating  or  other  expenses  any  depreciation  or  other  charge  or 
expenditure  included  elsewhere  as  a  depreciation  charge  or  other- 
wise under  its  operating  or  other  expenses. 

(c)  The  Commission  shall  at  all  times  have  access  to  and  the 
right  of  inspection  and  examination  of  all  accounts,  records,  and 
memoranda,  including  all  documents,  papers,  and  correspondence 
now  or  hereafter  existing,  and  kept  or  required  to  be  kept  by  such 
carriers,  and  the  provisions  of  this  section  respecting  the  preserva- 


1  Public  Law  97-35,  95  Stat.  357,  738-39,  Aug.  13,  1981,  provided  as  follows: 

UNIFORM  SYSTEM  OF  ACCOUNTS 

Sec.  1253.  (a)(1)  The  Federal  Communications  Commission  (hereinafter  in  this  section  re- 
ferred to  as  the  "Commission")  shall  complete  the  rulemaking  proceeding  relating  to  the  revision 
of  the  uniform  system  of  accounts  used  by  telephone  companies  ( Common  Carrier  Docket  78- 
196;  notice  of  proposed  rulemaking  adopted  June  28,  1978,  43  Federal  Register  33560)  as  soon 
as  practicable  after  the  date  of  the  enactment  of  this  Act. 

(2)  Such  uniform  system  shall  require  that  each  common  carrier  shall  maintain  a  system  of 
accounting  methods,  procedures,  andf  techniques  (including  accounts  and  supporting  records  and 
memoranda)  which  shall  ensure  a  proper  allocation  of  all  costs  to  and  among  telecommuni- 
cations services,  facilities,  and  products  (and  to  and  among  classes  of  such  services,  facilities, 
and  products)  which  are  developed,  manufactured,  or  offered  by  such  common  earner. 

(b)  The  Commission  shall  submit  a  report  to  each  House  of  the  Congress  not  later  than  one 
year  after  the  date  of  the  enactment  of  this  Act.  Such  report  shall  include  a  summary  of  actions 
taken  by  the  Commission  in  connection  with  the  rulemaking  proceeding  specified  in  subsection 
(a),  together  with  such  other  information  as  the  Commission  consider  appropriate. 
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tion  and  destruction  of  books,  papers,  and  documents  shall  apply 
thereto.  The  burden  of  proof  to  justify  every  accounting  entry  ques- 
tioned by  the  Commission  shall  be  on  the  person  making,  author- 
izing, or  requiring  such  entry  and  the  Commission  may  suspend  a 
charge  or  credit  pending  submission  of  proof  by  such  person.  Any 
provision  of  law  prohibiting  the  disclosure  of  the  contents  of  mes- 
sages or  communications  shall  not  be  deemed  to  prohibit  the  disclo- 
sure of  any  matter  in  accordance  with  the  provisions  of  this  section. 
The  Commission  may  obtain  the  services  of  any  person  licensed  to 
provide  public  accounting  services  under  the  law  of  any  State  to  as- 
sist with,  or  conduct,  audits  under  this  section.  While  so  employed 
or  engaged  in  conducting  an  audit  for  the  Commission  under  this 
section,  any  such  person  shall  have  the  powers  granted  the  Com- 
mission under  this  subsection  and  shall  be  subject  to  subsection  (f) 
in  the  same  manner  as  if  that  person  were  an  employee  of  the 
Commission. 

(d)  In  case  of  failure  or  refusal  on  the  part  of  any  such  carrier 
to  keep  such  accounts,  records,  and  memoranda  on  the  books  and 
in  the  manner  prescribed  by  the  Commission,  or  to  submit  such  ac- 
counts, records,  memoranda,  documents,  papers,  and  correspond- 
ence as  are  kept  to  the  inspection  of  the  Commission  or  any  of  its 
authorized  agents,  such  carrier  shall  forfeit  to  the  United  States 
the  sum  of  $6,000  for  each  day  of  the  continuance  of  each  such  of- 
fense. 

(e)  Any  person  who  shall  willfully  make  any  false  entry  in  the 
accounts  of  any  book  of  accounts  or  in  any  record  or  memoranda 
kept  by  any  such  carrier,  or  who  shall  willfully  destroy,  mutilate, 
alter,  or  by  any  other  means  or  device  falsify  any  such  account, 
record,  or  memoranda,  or  who  shall  willfully  neglect  or  fail  to  make 
full,  true,  and  correct  entries  in  such  accounts,  records,  or  memo- 
randa of  all  facts  and  transactions  appertaining  to  the  business  of 
the  carrier,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
subject,  upon  conviction,  to  a  fine  of  not  less  than  $1,000  nor  more 
than  $5,000  or  imprisonment  for  a  term  of  not  less  than  one  year 
nor  more  than  three  years,  or  both  such  fine  and  imprisonment: 
Provided,  That  the  Commission  may  in  its  descretion  issue  orders 
specifying  such  operating,  accounting,  or  financial  papers,  records, 
books,  blanks,  or  documents  which  may,  after  a  reasonable  time,  be 
destroyed,  and  prescribing  the  length  of  time  such  books,  papers, 
or  documents  shall  be  preserved. 

(f)  No  member,  officer,  or  employee  of  the  Commission  shall  di- 
vulge any  fact  or  information  which  may  come  to  his  knowledge 
during  the  course  of  examination  of  books  or  other  accounts,  as 
hereinbefore  provided,  except  insofar  as  he  may  be  directed  by  the 
Commission  or  by  a  court. 

(g)  After  the  Commission  has  prescribed  the  forms  and  manner 
of  keeping  of  accounts,  records,  or  memoranda  to  be  kept  by  any 
person  as  herein  provided,  it  shall  be  unlawful  for  such  person  to 
keep  any  other  accounts,  records,  or  memoranda  than  those  so  pre- 
scribed or  such  as  may  he  approved  by  the  Commission  or  to  keep 
the  accounts  in  any  other  manner  than  that  prescribed  or  approved 
by  the  Commission.  Notice  of  alterations  by  the  Commission  m  the 
required  manner  or  form  of  keeping  accounts  shall  be  given  to  such 
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persons  by  the  Commission  at  least  six  months  before  the  same  are 
to  take  effect. 

(h)  The  Commission  may  classify  carriers  subject  to  this  Act 
and  prescribe  different  requirements  under  this  section  for  dif- 
ferent classes  of  carriers,  and  may,  if  it  deems  such  action  con- 
sistent with  the  public  interest,  except  the  carriers  of  any  par- 
ticular class  or  classes  in  any  State  from  any  of  the  requirements 
under  this  section  in  cases  where  such  carriers  are  subject  to  State 
commission  regulation  with  respect  to  matters  to  which  this  section 
relates. 

(i)  The  Commission,  before  prescribing  any  requirements  as  to 
accounts,  records,  or  memoranda,  shall  notify  each  State  commis- 
sion having  jurisdiction  with  respect  to  any  carrier  involved,  and 
shall  give  reasonabale  opportunity  to  each  such  commission  to 
present  its  views,  and  shall  receive  and  consider  such  views  and 
recommendations . 

(j)  The  Commission  shall  investigate  and  report  to  Congress  as 
to  the  need  for  legislation  to  define  further  or  harmonize  the  pow- 
ers of  the  Commission  and  of  State  commissions  with  respect  to 
matters  to  which  this  section  relates. 

SEC.  221.  [47  U.S.C.  221]  SPECIAL  PROVISIONS  RELATING  TO  TELE- 
PHONE COMPANIES. 

[(a)  Repealed  by  Public  Law  104-104;  110  Stat.  143.] 

(b)  Subject  to  the  provisions  of  sections  225  and  301,  nothing 
in  this  Act  shall  be  construced  to  apply,  or  to  give  the  Commission 
jurisdiction,  with  respect  to  charges,  classifications,  practices,  serv- 
ices, facilities,  or  regulations  for  or  in  connection  with  wire,  mobile, 
or  point-to-point  radio  telephone  exchange  service,  or  any  combina- 
tion thereof  even  though  a  portion  of  such  exchange  service  con- 
stitutes interstate  or  foreign  communication,  in  any  case  where 
such  matters  are  subject  to  regulation  by  a  State  commission  or  by 
local  governmental  authority. 

(c)  For  the  purpose  of  administering  this  Act  as  to  carriers  en- 
gaged in  wire  telephone  communication,  the  Commission  may  clas- 
sify the  property  of  any  such  carrier  used  for  wire  telephone  com- 
munication, and  determine  what  property  of  said  carrier  shall  be 
considered  as  used  in  interstate  or  foreign  telephone  toll  service. 
Such  classification  shall  be  made  after  hearing,  upon  notice  to  the 
carrier,  the  State  commission  (or  the  Governor,  if  the  State  has  no 
State  commission)  of  any  State  in  which  the  property  of  said  car- 
rier is  located,  and  such  other  persons  as  the  commission  may  pre- 
scribe. 

(d)  In  making  a  valuation  of  the  property  of  any  wire  telephone 
carrier  the  Commission,  after  making  the  classification  authorized 
in  this  section,  may  in  its  discretion  value  only  that  part  of  the 
property  of  such  carrier  determined  to  be  used  in  interstate  or  for- 
eign telephone  toll  service. 

SEC.  222.  (47  U.S.C.  2221  PRIVACY  OF  CUSTOMER  INFORMATION. 

(a)  In  General. — Every  telecommunications  carrier  has  a  duty 
to  protect  the  confidentiality  of  proprietary  information  of,  and  re- 
lating to,  other  telecommunication  carriers,  equipment  manufactur- 
ers, and  customers,  including  telecommunication  carriers  reselling 
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telecommunications  services  provided  by  a  telecommunications  car- 
rier. 

(b)  Confidentiality  of  Carrier  Information.— A  tele- 
communications carrier  that  receives  or  obtains  proprietary  infor- 
mation from  another  carrier  for  purposes  of  providing  any  tele- 
communications service  shall  use  such  information  only  for  such 
purpose,  and  shall  not  use  such  information  for  its  own  marketing 
efforts. 

(c)  Confidentiality  of  Customer  Proprietary  Network 
Information.— 

(1)  Privacy  requirements  for  telecommunications 
CARRIERS. — Except  as  required  by  law  or  with  the  approval  of 
the  customer,  a  telecommunications  carrier  that  receives  or  ob- 
tains customer  proprietary  network  information  by  virtue  of  its 
provision  of  a  telecommunications  service  shall  only  use,  dis- 
close, or  permit  access  to  individually  identifiable  customer 
proprietary  network  information  in  its  provision  of  (A)  the  tele- 
communications service  from  which  such  information  is  de- 
rived, or  (B)  services  necessary  to,  or  used  in,  the  provision  of 
such  telecommunications  service,  including  the  publishing  of 
directories. 

(2)  Disclosure  on  request  by  customers.— A  tele- 
communications carrier  shall  disclose  customer  proprietary 
network  information,  upon  affirmative  written  request  by  the 
customer,  to  any  person  designated  by  the  customer. 

(3)  Aggregate  customer  information. — A  telecommuni- 
cations carrier  that  receives  or  obtains  customer  proprietary 
network  information  by  virtue  of  its  provision  of  a  tele- 
communications service  may  use,  disclose,  or  permit  access  to 
aggregate  customer  information  other  than  for  the  purposes 
described  in  paragraph  (1).  A  local  exchange  carrier  may  use, 
disclose,  or  permit  access  to  aggregate  customer  information 
other  than  for  purposes  described  in  paragraph  (1)  only  if  it 
provides  such  aggregate  information  to  other  carriers  or  per- 
sons on  reasonable  and  nondiscriminatory  terms  and  condi- 
tions upon  reasonable  request  therefor. 

(d)  Exceptions.— Nothing  in  this  section  prohibits  a  tele- 
communications carrier  from  using,  disclosing,  or  permitting  access 
to  customer  proprietary  network  information  obtained  from  its  cus- 
tomers, either  directly  or  indirectly  through  its  agents — 

(1)  to  initiate,  render,  bill,  and  collect  for  telecommuni- 
cations services; 

(2)  to  protect  the  rights  or  property  of  the  carrier,  or  to 
protect  users  of  those  services  and  other  carriers  from  fraudu- 
lent, abusive,  or  unlawful  use  of,  or  subscription  to,  such  serv- 
ices; 

(3)  to  provide  any  inbound  telemarketing,  referral,  or 
administrative  services  to  the  customer  for  the  duration  of  the 
call,  if  such  call  was  initiated  by  the  customer  and  the  cus- 
tomer approves  of  the  use  of  such  information  to  provide  such 
service;  and 

(4)  to  provide  call  location  information  concerning  the  user 
of  a  commercial  mobile  service  (as  such  term  is  defined  in  sec- 
tion 332(d))— 
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(A)  to  a  public  safety  answering  point,  emergency  med- 
ical service  provider  or  emergency  dispatch  provider,  pub- 
lic safety,  fire  service,  or  law  enforcement  official,  or  hos- 
pital emergency  or  trauma  care  facility,  in  order  to  re- 
spond to  the  user's  call  for  emergency  services; 

(B)  to  inform  the  user's  legal  guardian  or  members  of 
the  user's  immediate  family  of  the  user's  location  in  an 
emergency  situation  that  involves  the  risk  of  death  or  seri- 
ous physical  harm;  or 

(C)  to  providers  of  information  or  database  manage- 
ment services  solely  for  purposes  of  assisting  in  the  deliv- 
ery of  emergency  services  in  response  to  an  emergency. 

(e)  Subscriber  List  Information. — Notwithstanding  sub- 
sections (b),  (c),  and  (d),  a  telecommunications  carrier  that  provides 
telephone  exchange  service  shall  provide  subscriber  list  information 
gathered  in  its  capacity  as  a  provider  of  such  service  on  a  timely 
and  unbundled  basis,  under  nondiscriminatory  and  reasonable 
rates,  terms,  and  conditions,  to  any  person  upon  request  for  the 
purpose  of  publishing  directories  in  any  format. 

(f)  Authority  To  Use  Wireless  Location  Lnformation.— For 
purposes  of  subsection  (c)(1),  without  the  express  prior  authoriza- 
tion of  the  customer,  a  customer  shall  not  be  considered  to  have  ap- 
proved the  use  or  disclosure  of  or  access  to — 

(1)  call  location  information  concerning  the  user  of  a  com- 
mercial mobile  service  (as  such  term  is  defined  in  section 
332(d)),  other  than  in  accordance  with  subsection  (d)(4);  or 

(2)  automatic  crash  notification  information  to  any  person 
other  than  for  use  in  the  operation  of  an  automatic  crash  noti- 
fication system. 

(g)  Subscriber  Listed  and  Unlisted  Information  for  Emer- 
gency Services. — Notwithstanding  subsections  (b),  (c),  and  (d),  a 
telecommunications  carrier  that  provides  telephone  exchange  serv- 
ice shall  provide  information  described  in  subsection  (i)(3)(A)  (in- 
cluding information  pertaining  to  subscribers  whose  information  is 
unlisted  or  unpublished)  that  is  in  its  possession  or  control  (includ- 
ing information  pertaining  to  subscribers  of  other  carriers)  on  a 
timely  and  unbundled  basis,  under  nondiscriminatory  and  reason- 
able rates,  terms,  and  conditions  to  providers  of  emergency  serv- 
ices, and  providers  of  emergency  support  services,  solely  for  pur- 
poses of  delivering  or  assisting  in  the  delivery  of  emergency  serv- 
ices. 

(h)  Definitions. — As  used  in  this  section: 

(1)  Customer  proprietary  network  information.— The 
term  "customer  proprietary  network  information"  means — 

(A)  information  that  relates  to  the  quantity,  technical 
configuration,  type,  destination,  location,  and  amount  of 
use  of  a  telecommunications  service  subscribed  to  by  any 
customer  of  a  telecommunications  carrier,  and  that  is 
made  available  to  the  carrier  by  the  customer  solely  by  vir- 
tue of  the  carrier-customer  relationship;  and 

(B)  information  contained  in  the  bills  pertaining  to 
telephone  exchange  service  or  telephone  toll  service  re- 
ceived by  a  customer  of  a  carrier; 
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except  that  such  term  does  not  include  subscriber  hst  informa- 
tion. 

(2)  Aggregate  information.— The  term  "aggregate  cus- 
tomer information"  means  collective  data  that  relates  to  a 
group  or  category  of  services  or  customers,  from  which  indi- 
vidual customer  identities  and  characteristics  have  been  re- 
moved. 

(3)  Subscriber  list  information. — The  term  "subscriber 
list  information"  means  any  information — 

(A)  identifying  the  listed  names  of  subscribers  of  a  car- 
rier and  such  subscribers'  telephone  numbers,  addresses, 
or  primary  advertising  classifications  (as  such  classifica- 
tions are  assigned  at  the  time  of  the  establishment  of  such 
service),  or  any  combination  of  such  listed  names,  num- 
bers, addresses,  or  classifications;  and 

(B)  that  the  carrier  or  an  affiliate  has  published, 
caused  to  be  published,  or  accepted  for  publication  in  any 
directory  format. 

(4)  Public  safety  answering  P0iNT.~The  term  "pubhc 
safety  answering  point"  means  a  facility  that  has  been  des- 
ignated to  receive  emergency  calls  and  route  them  to  emer- 
gency service  personnel. 

(5)  Emergency  services. — The  term  "emergency  services" 
means  9-1-1  emergency  services  and  emergency  notification 
services. 

(6)  Emergency  notification  services.— The  term  "emer- 
gency notification  services"  means  services  that  notify  the  pub- 
lic of  an  emergency. 

(7)  Emergency  support  services.— The  term  "emergency 
support  services"  means  information  or  data  base  management 
services  used  in  support  of  emergency  services. 

SEC.  223. 1  [47  U.S.C.  223]  OBSCENE  OR  HARASSING  TELEPHONE  CALLS 
IN  THE  DISTRICT  OF  COLUMBIA  OR  IN  INTERSTATE  OR 
FOREIGN  communications. 

(a)  Whoever — 

(1)  in  interstate  or  foreign  communications — 

(A)  by  means  of  a  telecommunications  device 
knowingly — 

(i)  makes,  creates,  or  solicits,  and 

(ii)  initiates  the  transmission  of, 
any    comment,    request,    suggestion,    proposal,    image,    or 
other  communication  which  is  obscene  or  child  pornog- 
raphy, with  intent  to  annoy,  abuse,  threaten,  or  harass  an- 
other person; 

(B)  by  means  of  a  telecommunications  device 
knowingly — 

(i)  makes,  creates,  or  solicits,  and 

(ii)  initiates  the  transmission  of, 
any    comment,    request,    suggestion,    proposal,    image,    or 
other  communication  which  is  obscene  or  child  pomog- 


1  Section  223  was  added  by  Public  Law  90-299,  approved  May  3,  1968,  82  Stat.  112;  amended 
by  Public  Law  98-214,  97  Stat.  1469,  Dec.  8,  1983.  Section  223  was  amended  twice  in  the  100th 
Congress:  Public  Law  100-297,  102  Stat.  424,  April  28,  1988;  Public  Law  100-690,  102  Stat. 
4181,  Nov.  18,  1988.  Printed  is  the  section  as  amended  by  the  latter  amendment. 
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raphy,  knowing  that  the  recipient  of  the  communication  is 
under  18  years  of  age,  regardless  of  whether  the  maker  of 
such  communication  placed  the  call  or  initiated  the  com- 
munication; 

(C)  makes  a  telephone  call  or  utilizes  a  telecommuni- 
cations device,  whether  or  not  conversation  or  communica- 
tion ensues,  without  disclosing  his  identity  and  with  intent 
to  annoy,  abuse,  threaten,  or  harass  any  person  at  the 
called  number  or  who  receives  the  communications; 

(D)  makes  or  causes  the  telephone  of  another  repeat- 
edly or  continuously  to  ring,  with  intent  to  harass  any  per- 
son at  the  called  number;  or 

(E)  makes  repeated  telephone  calls  or  repeatedly  initi- 
ates communication  with  a  telecommunications  device, 
during  which  conversation  or  communication  ensues,  solely 
to  harass  any  person  at  the  called  number  or  who  receives 
the  communication;  or 

(2)  knowingly  permits  any  telecommunications  facility 
under  his  control  to  be  used  for  any  activity  prohibited  by 
paragraph  (1)  with  the  intent  that  it  be  used  for  such  activity, 

shall  be  fined  under  title  18,  United  States  Code,  or  imprisoned  not 

more  than  two  years,  or  both. 
(b)(1)  Whoever  knowingly — 

(A)  within  the  United  States,  by  means  of  telephone, 
makes  (directly  or  by  recording  device)  any  obscene  commu- 
nication for  commercial  purposes  to  any  person,  regardless  of 
whether  the  maker  of  such  communication  placed  the  call;  or 

(B)  permits  any  telephone  facility  under  such  person's  con- 
trol to  be  used  for  an  activity  prohibited  by  subparagraph  (A), 

shall  be  fined  in  accordance  with  title  18,  United  States  Code,  or 
imprisoned  not  more  than  two  years,  or  both. 

(2)  Whoever  knowingly — 

(A)  within  the  United  States,  by  means  of  telephone, 
makes  (directly  or  by  recording  device)  any  indecent  commu- 
nication for  commercial  purposes  which  is  available  to  any  per- 
son under  18  years  of  age  or  to  any  other  person  without  that 
person's  consent,  regardless  of  whether  the  maker  of  such  com- 
munication placed  the  call;  or 

(B)  permits  any  telephone  facility  under  such  person's  con- 
trol to  be  used  for  an  activity  prohibited  by  subparagraph  (A), 
shall  be  fined  not  more  than  $50,000  or  imprisoned  not  more 
than  six  months,  or  both. 

(3)  It  is  a  defense  to  prosecution  under  paragraph  (2)  of  this 
subsection  that  the  defendant  restricted  access  to  the  prohibited 
communication  to  persons  18  years  of  age  or  older  in  accordance 
with  subsection  (c)  of  this  section  and  with  such  procedures  as  the 
Commission  may  prescribe  by  regulation. 

(4)  In  addition  to  the  penalties  under  paragraph  (1),  whoever, 
within  the  United  States,  intentionally  violates  paragraph  (1)  or  (2) 
shall  be  subject  to  a  fine  of  not  more  than  $50,000  for  each  viola- 
tion. For  purposes  of  this  paragraph,  each  day  of  violation  shall 
constitute  a  separate  violation. 

(5)(A)  In  addition  to  the  penalties  under  paragraphs  (1),  (2), 
and  (5),  whoever,  within  the  United  States,  violates  paragraph  (1) 
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or  (2)  shall  be  subject  to  a  civil  fine  of  not  more  than  $50,000  for 
each  violation.  For  purposes  of  this  paragraph,  each  day  of  viola- 
tion shall  constitute  a  separate  violation. 

(B)  A  fine  under  this  paragraph  may  be  assessed  either — 

(i)  by  a  court,  pursuant  to  civil  action  by  the  Commission 
or  any  attorney  employed  by  the  Commission  who  is  des- 
ignated by  the  Commission  for  such  purposes,  or 

(ii)  by  the  Commission  after  appropriate  administrative 
proceedings. 

(6)  The  Attorney  General  may  bring  a  suit  in  the  appropriate 
district  court  of  the  United  States  to  enjoin  any  act  or  practice 
which  violates  paragraph  (1)  or  (2).  An  injunction  may  be  granted 
in  accordance  with  the  Federal  Rules  of  Civil  Procedure. 

(c)(1)  A  common  carrier  within  the  District  of  Columbia  or 
within  any  State,  or  in  interstate  or  foreign  commerce,  shall  not, 
to  the  extent  technically  feasible,  provide  access  to  a  communica- 
tion specified  in  subsection  (b)  from  the  telephone  of  any  subscriber 
who  has  not  previously  requested  in  writing  the  carrier  to  provide 
access  to  such  communication  if  the  carrier  collects  from  sub- 
scribers an  identifiable  charge  for  such  communication  that  the 
carrier  remits,  in  whole  or  in  part,  to  the  provider  of  such 
commuication. 

(2)  Except  as  provided  in  paragraph  (3),  no  cause  of  action  may 
be  brought  in  any  court  or  administrative  agency  against  any  com- 
mon carrier,  or  any  of  its  affiliates,  including  their  officers,  direc- 
tors, employees,  agents,  or  authorized  representatives  on  account 
of— 

(A)  any  action  which  the  carrier  demonstrates  was  taken 
in  good  faith  to  restrict  access  pursuant  to  paragraph  (1)  of 
this  subsection;  or 

(B)  any  access  permitted — 

(i)  in  good  faith  reliance  upon  the  lack  of  any  rep- 
resentation by  a  provider  of  communciations  that  commu- 
nications provided  by  that  provider  are  communications 
specified  in  subsection  (b),  or 

(ii)  because  a  specific  representation  by  the  provider 
did  not  allow  the  carrier,  acting  in  good  faith,  a  sufficient 
period  to  restrict  access  to  communications  described  in 
subsection  (b). 

(3)  Notwithstanding  paragraph  (2)  of  this  subsection,  a  pro- 
vider of  communications  services  to  which  subscribers  are  denied 
access  pursuant  to  paragraph  (1)  of  this  subsection  may  bring  an 
action  for  a  declaratory  judgment  or  similar  action  in  a  court.  Any 
such  action  shall  be  limited  to  the  question  of  whether  the  commu- 
nications which  the  provider  seeks  to  provide  fall  within  the  cat- 
egory of  communications  to  which  the  carrier  will  provide  access 
only  to  subscribers  who  have  previously  requested  such  access. 

(d)  Whoever — 

(1)  in  interstate  or  foreign  communications  knowingly— 

(A)  uses  an  interactive  computer  service  to  send  to  a 
specific  person  or  persons  under  18  years  of  age,  or 

(B)  uses  any  interactive  computer  service  to  display  in 
a  manner  available  to  a  person  under  18  years  of  age, 
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any  comment,  request,  suggestion,  proposal,  image,  or  other 
communication  that  is  obscene  or  child  pornography,  regard- 
less of  whether  the  user  of  such  service  placed  the  call  or  initi- 
ated the  communication;  or 

(2)  knowingly  permits  any  telecommunications  facility 
under  such  person's  control  to  be  used  for  an  activity  prohib- 
ited by  paragraph  (1)  with  the  intent  that  it  be  used  for  such 
activity, 

shall  be  fined  under  title  18,  United  States  Code,  or  imprisoned  not 

more  than  two  years,  or  both. 

(e)  In  addition  to  any  other  defenses  available  by  law: 

(1)  No  person  shall  be  held  to  have  violated  subsection  (a) 
or  (d)  solely  for  providing  access  or  connection  to  or  from  a  fa- 
cility, system,  or  network  not  under  that  person's  control,  in- 
cluding transmission,  downloading,  intermediate  storage,  ac- 
cess software,  or  other  related  capabilities  that  are  incidental 
to  providing  such  access  or  connection  that  does  not  include 
the  creation  of  the  content  of  the  communication. 

(2)  The  defenses  provided  by  paragraph  (1)  of  this  sub- 
section shall  not  be  applicable  to  a  person  who  is  a  conspirator 
with  an  entity  actively  involved  in  the  creation  or  knowing  dis- 
tribution of  communications  that  violate  this  section,  or  who 
knowingly  advertises  the  availability  of  such  communications. 

(3)  The  defenses  provided  in  paragraph  (1)  of  this  sub- 
section shall  not  be  applicable  to  a  person  who  provides  access 
or  connection  to  a  facility,  system,  or  network  engaged  in  the 
violation  of  this  section  that  is  owned  or  controlled  by  such  per- 
son. 

(4)  No  employer  shall  be  held  liable  under  this  section  for 
the  actions  of  an  employee  or  agent  unless  the  employee's  or 
agent's  conduct  is  within  the  scope  of  his  or  her  employment 
or  agency  and  the  employer  (A)  having  knowledge  of  such  con- 
duct, authorizes  or  ratifies  such  conduct,  or  (B)  recklessly  dis- 
regards such  conduct. 

(5)  It  is  a  defense  to  a  prosecution  under  subsection 
(a)(1)(B)  or  (d),  or  under  subsection  (a)(2)  with  respect  to  the 
use  of  a  facility  for  an  activity  under  subsection  (a)(1)(B)  that 
a  person — 

(A)  has  taken,  in  good  faith,  reasonable,  effective,  and 
appropriate  actions  under  the  circumstances  to  restrict  or 
prevent  access  by  minors  to  a  communication  specified  in 
such  subsections,  which  may  involve  any  appropriate 
measures  to  restrict  minors  from  such  communications,  in- 
cluding any  method  which  is  feasible  under  available  tech- 
nology; or 

(B)  has  restricted  access  to  such  communication  by  re- 
quiring use  of  a  verified  credit  card,  debit  account,  adult 
access  code,  or  adult  personal  identification  number. 

(6)  The  Commission  may  describe  measures  which  are  rea- 
sonable, effective,  and  appropriate  to  restrict  access  to  prohib- 
ited communications  under  subsection  (d).  Nothing  in  this  sec- 
tion authorizes  the  Commission  to  enforce,  or  is  intended  to 
provide  the  Commission  with  the  authority  to  approve,  sanc- 
tion, or  permit,  the  use  of  such  measures.  The  Commission 
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shall  have  no  enforcement  authority  over  the  failure  to  utilize 
such  measures.  The  Commission  shall  not  endorse  specific 
products  relating  to  such  measures.  The  use  of  such  measures 
shall  be  admitted  as  evidence  of  good  faith  efforts  for  purposes 
of  paragraph  (5)  in  any  action  arising  under  subsection  (d). 
Nothing  in  this  section  shall  be  construed  to  treat  interactive 
computer  services  as  common  carriers  or  telecommunications 
carriers. 

(f)(1)  No  cause  of  action  may  be  brought  in  any  court  or  admin- 
istrative agency  against  any  person  on  account  of  any  activity  that 
is  not  in  violation  of  any  law  punishable  by  criminal  or  civil  pen- 
alty, and  that  the  person  has  taken  in  good  faith  to  implement  a 
defense  authorized  under  this  section  or  otherwise  to  restrict  or 
prevent  the  transmission  of,  or  access  to,  a  communication  specified 
in  this  section. 

(2)  No  State  or  local  government  may  impose  any  liability  for 
commercial  activities  or  actions  by  commercial  entities,  nonprofit  li- 
braries, or  institutions  of  higher  education  in  connection  with  an 
activity  or  action  described  in  subsection  (a)(2)  or  (d)  that  is  incon- 
sistent with  the  treatment  of  those  activities  or  actions  under  this 
section:  Provided,  however.  That  nothing  herein  shall  preclude  any 
State  or  local  government  from  enacting  and  enforcing  complemen- 
tary oversight,  liability,  and  regulatory  systems,  procedures,  and 
requirements,  so  long  as  such  systems,  procedures,  and  require- 
ments govern  only  intrastate  services  and  do  not  result  in  the  im- 
position of  inconsistent  rights,  duties  or  obligations  on  the  provi- 
sion of  interstate  services.  Nothing  in  this  subsection  shall  preclude 
any  State  or  local  government  from  governing  conduct  not  covered 
by  this  section. 

(g)  Nothing  in  subsection  (a),  (d),  (e),  or  (f)  or  in  the  defenses 
to  prosecution  under  subsection  (a)  or  (d)  shall  be  construed  to  af- 
fect or  limit  the  application  or  enforcement  of  any  other  Federal 
law. 

(h)  For  purposes  of  this  section — 

(1)  The  use  of  the  term  "telecommunications  device"  in  this 
section — 

(A)  shall  not  impose  new  obligations  on  broadcasting 
station  licensees  and  cable  operators  covered  by  obscenity 
and  indecency  provisions  elsewhere  in  this  Act;  and 

(B)  does  not  include  an  interactive  computer  service. 

(2)  The  term  "interactive  computer  service"  has  the  mean- 
ing provided  in  section  230(f)(2). 

(3)  The  term  "access  software"  means  software  (including 
client  or  server  software)  or  enabling  tools  that  do  not  create 
or  provide  the  content  of  the  communication  but  that  allow  a 
user  to  do  any  one  or  more  of  the  following: 

(A)  filter,  screen,  allow,  or  disallow  content; 

(B)  pick,  choose,  analyze,  or  digest  content;  or 

(C)  transmit,  receive,  display,  forward,  cache,  search, 
subset,  organize,  reorganize,  or  translate  content. 

(4)  The  term  "institution  of  higher  education"  has  the 
meaning  provided  in  section  101  of  the  Higher  Education  Act 
of  1965. 
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(5)  The  term  "library"  means  a  library  eligible  for  partici- 
pation in  State-based  plans  for  funds  under  title  III  of  the  Li- 
brary Services  and  Construction  Act  (20  U.S.C.  355e  et  seq.)i. 
SEC.  224.  [47  U.S.C.  224]  REGULATION  OF  POLE  ATTACHMENTS. 
(a)  As  used  in  this  section: 

(1)  The  term  "utility"  means  any  person  who  is  a  local  ex- 
change carrier  or  an  electric,  gas,  water,  steam,  or  other  public  util- 
ity, and  who  owns  or  controls  poles,  ducts,  conduits,  or  rights-of- 
way  used,  in  whole  or  in  part,  for  any  wire  communications.  Such 
term  does  not  include  any  railroad,  any  person  who  is  cooperatively 
organized,  or  any  person  owned  by  the  Federal  Government  or  any 
State. 

(2)  The  term  "Federal  Government"  means  the  Government  of 
the  United  States  or  any  agency  or  instrumentality  thereof. 

(3)  The  term  "State"  means  any  State,  territory,  or  possession 
of  the  United  States,  the  District  of  Columbia,  or  any  political  sub- 
division, agency,  or  instrumentality  thereof. 

(4)  The  term  "pole  attachment"  means  any  attachment  by  a 
cable  television  system  or  provider  of  telecommunications  service  to 
a  pole,  duct,  conduit,  or  right-of-way  owned  or  controlled  by  a  util- 
ity. 

(5)2  For  purposes  of  this  section,  the  term  "telecommuni- 
cations carrier"  (as  defined  in  section  3  of  this  Act)  does  not  in- 
clude any  incumbent  local  exchange  carrier  as  defined  in  sec- 
tion 251(h). 

(b)(1)  Subject  to  the  provisions  of  subsection  (c)  of  this  section, 
the  Commission  shall  regulate  the  rates,  terms,  and  conditions  for 
pole  attachments  to  provide  that  such  rates,  terms,  and  conditions 
are  just  and  reasonable,  and  shall  adopt  procedures  necessary  and 
appropriate  to  hear  and  resolve  complaints  concerning  such  rates, 
terms,  and  conditions.  For  purposes  of  enforcing  any  determina- 
tions resulting  from  complaint  procedures  established  pursuant  to 
this  subsection,  the  Commission  shall  take  such  action  as  it  deems 
appropriate  and  necessary,  including  issuing  cease  and  desist  or- 
ders, as  authorized  by  section  312(b)  of  title  III  of  the  Communica- 
tions Act  of  1934,  as  amended. 

(2)  The  Commission  shall  prescribe  by  rule  regulations  to  carry 
out  the  provisions  of  this  section. 

(c)(1)  Nothing  in  this  section  shall  be  construed  to  apply  to,  or 
to  give  the  Commission  jurisdiction  with  respect  to  rates,  terms, 
and  conditions,  or  access  to  poles,  ducts,  conduits,  and  rights-of- 
way  as  provided  in  subsection  (f),  for  pole  attachments  in  any  case 
where  such  matters  are  regulated  by  a  State. 

(2)  Each  State  which  regulates  the  rates,  terms,  and  conditions 
for  pole  attachments  shall  certify  to  the  Commission  that — 

(A)  it  regulates  such  rates,  terms,  and  conditions;  and 

(B)  in  so  regulating  such  rates,  terms,  and  conditions,  the 
State  has  the  authority  to  consider  and  does  consider  the  inter- 
ests of  the  subscribers  of  the  services  offered  via  such  attach- 


iSo  in  law.  The  Library  Services  and  Construction  Act  (20  U.S.C.  355e  et  seq.)  was  repealed 
by  section  708(a)  of  Public  Law  104-208  (110  Stat.  3009-312). 
2  Indentation  so  in  original. 
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ments,  as  well  as  the  interests  of  the  consumers  of  the  utility 

services. 

(3)  For  purposes  of  this  subsection,  a  State  shall  not  be  consid- 
ered to  regulate  the  rates,  terms,  and  conditions  for  pole 
attachments — 

(A)  unless  the  State  has  issued  and  made  effective  rules 
and  regulations  implementing  the  State's  regulatory  authority 
over  pole  attachments;  and 

(B)  with  respect  to  any  individual  matter,  unless  the  State 
takes  final  action  on  a  complaint  regarding  such  matter — 

(i)  within  180  days  after  the  complaint  is  filed  with 
the  State,  or 

(ii)  within  the  applicable  period  prescribed  for  such 
final  action  in  such  rules  and  regulations  of  the  State,  if 
the  prescribed  period  does  not  extend  beyond  360  days 
after  the  filing  of  such  complaint. 
(d)(1)  For  purposes  of  subsection  (b)  of  this  section,  a  rate  is 
just  and  reasonable  if  it  assures  a  utility  the  recovery  of  not  less 
than  the  additional  costs  of  providing  pole  attachments,  nor  more 
than  an  amount  determined  by  multiplying  the  percentage  of  the 
total  usable  space,  or  the  percentage  of  the  total  duct  or  conduit  ca- 
pacity, which  is  occupied  by  the  pole  attachment  by  the  sum  of  the 
operating  expenses  and  actual  capital  costs  of  the  utility  attrib- 
utable to  the  entire  pole,  duct,  conduit,  or  right-of-way. 

(2)  As  used  in  this  subsection,  the  term  "usable  space"  means 
the  space  above  the  minimum  grade  level  which  can  be  used  for  the 
attachment  of  wires,  cables,  and  associated  equipment. 

(3)  This  subsection  shall  apply  to  the  rate  for  any  pole  attach- 
ment used  by  a  cable  television  system  solely  to  provide  cable  serv- 
ice. Until  the  effective  date  of  the  regulations  required  under  sub- 
section (e),  this  subsection  shall  also  apply  to  the  rate  for  any  pole 
attachment  used  by  a  cable  system  or  any  telecommunications  car- 
rier (to  the  extent  such  carrier  is  not  a  party  to  a  pole  attachment 
agreement)  to  provide  any  telecommunications  service. 

(e)(1)  The  Commission  shall,  no  later  than  2  years  after  the 
date  of  enactment  of  the  Telecommunications  Act  of  1996,  prescribe 
regulations  in  accordance  with  this  subsection  to  govern  the 
charges  for  pole  attachments  used  by  telecommimications  carriers 
to  provide  telecommunications  services,  when  the  parties  fail  to  re- 
solve a  dispute  over  such  charges.  Such  regulations  shall  ensure 
that  a  utihty  charges  just,  reasonable,  and  nondiscriminatory  rates 
for  pole  attachments. 

(2)  A  utility  shall  apportion  the  cost  of  providing  space  on  a 
pole,  duct,  conduit,  or  right-of-way  other  than  the  usable  space 
among  entities  so  that  such  apportionment  equals  two-thirds  of  the 
costs  of  providing  space  other  than  the  usable  space  that  would  be 
allocated  to  such  entity  under  an  equal  apportionment  of  such  costs 
among  all  attaching  entities. 

(3)  A  utility  shall  apportion  the  cost  of  providing  usable  space 
among  all  entities  according  to  the  percentage  of  usable  space 
required  for  each  entity. 

(4)  The  regulations  required  under  paragraph  (1)  shall  become 
effective  5  years  after  the  date  of  enactment  of  the  Telecommuni- 
cations Act  of  1996.  Any  increase  in  the  rates  for  pole  attachments 
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that  result  from  the  adoption  of  the  regulations  required  by  this 
subsection  shall  be  phased  in  equal  annual  increments  over  a  pe- 
riod of  5  years  beginning  on  the  effective  date  of  such  regulations. 

(f)(1)  A  utility  shall  provide  a  cable  television  system  or  any 
telecommunications  carrier  with  nondiscriminatory  access  to  any 
pole,  duct,  conduit,  or  right-of-way  owned  or  controlled  by  it. 

(2)  Notwithstanding  paragraph  (1),  a  utility  providing  electric 
service  may  deny  a  cable  television  system  or  any  telecommuni- 
cations carrier  access  to  its  poles,  ducts,  conduits,  or  rights-of-way, 
on  a  non-discriminatory  1  basis  where  there  is  insufficient  capacity 
and  for  reasons  of  safety,  reliability  and  generally  applicable  engi- 
neering purposes. 

(g)  A  utility  that  engages  in  the  provision  of  telecommuni- 
cations services  or  cable  services  shall  impute  to  its  costs  of  pro- 
viding such  services  (and  charge  any  affiliate,  subsidiary,  or  asso- 
ciate company  engaged  in  the  provision  of  such  services)  an  equal 
amount  to  the  pole  attachment  rate  for  which  such  company  would 
be  liable  under  this  section. 

(h)  Whenever  the  owner  of  a  pole,  duct,  conduit,  or  right-of-way 
intends  to  modify  or  alter  such  pole,  duct,  conduit,  or  right-of-way, 
the  owner  shall  provide  written  notification  of  such  action  to  any 
entity  that  has  obtained  an  attachment  to  such  conduit  or  right-of- 
way  so  that  such  entity  may  have  a  reasonable  opportunity  to  add 
to  or  modify  its  existing  attachment.  Any  entity  that  adds  to  or 
modifies  its  existing  attachment  after  receiving  such  notification 
shall  bear  a  proportionate  share  of  the  costs  incurred  by  the  owner 
in  making  such  pole,  duct,  conduit,  or  right-of-way  accessible. 

(i)  An  entity  that  obtains  an  attachment  to  a  pole,  conduit,  or 
right-of-way  shall  not  be  required  to  bear  any  of  the  costs  of  rear- 
ranging or  replacing  its  attachment,  if  such  rearrangement  or 
replacement  is  required  as  a  result  of  an  additional  attachment  or 
the  modification  of  an  existing  attachment  sought  by  any  other 
entity  (including  the  owner  of  such  pole,  duct,  conduit,  or  right-of- 
way). 

SEC.  225.  [47  U.S.C.  2251  TELECOMMUNICATIONS  SERVICES  FOR  HEAR- 
ING-IMPAIRED AND  SPEECH-IMPAIRED  INDIVIDUALS. 

(a)  Definitions. — As  used  in  this  section — 

(1)  Common  carrier  or  carrier.— The  term  "common  car- 
rier" or  "carrier"  includes  any  common  carrier  engaged  in 
interstate  communication  by  wire  or  radio  as  defined  in  section 
3  and  any  common  carrier  engaged  in  intrastate  communica- 
tion by  wire  or  radio,  notwithstanding  sections  2(b)  and  221(b). 

(2)  TDD. — The  term  "TDD"  means  a  Telecommunications 
Device  for  the  Deaf,  which  is  a  machine  that  employs  graphic 
communication  in  the  transmission  of  coded  signals  through  a 
wire  or  radio  communication  system. 

(3)  Telecommunications  relay  services. — The  term 
"telecommunications  relay  services"  means  telephone  trans- 
mission services  that  provide  the  ability  for  an  individual  who 
has  a  hearing  impairment  or  speech  impairment  to  engage  in 
communication  by  wire  or  radio  with  a  hearing  individual  in 
a  manner  that  is  functionally  equivalent  to  the  ability  of  an 
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individual  who  does  not  have  a  hearing  impairment  or  speech 
impairment  to  communicate  using  voice  communication  serv- 
ices by  wire  or  radio.  Such  term  includes  services  that  enable 
two-way  communication  between  an  individual  who  uses  a 
TDD  or  other  nonvoice  terminal  device  and  an  individual  who 
does  not  use  such  a  device. 

(b)  Availability  of  Telecommunications  Relay  Services.— 

(1)  In  general. — In  order  to  carry  out  the  purposes  estab- 
lished under  section  1,  to  make  available  to  all  individuals  in 
the  United  States  a  rapid,  efficient  nationwide  communication 
service,  and  to  increase  the  utility  of  the  telephone  system  of 
the  Nation,  the  Commission  shall  ensure  that  interstate  and 
intrastate  telecommunications  relay  services  are  available,  to 
the  extent  possible  and  in  the  most  efficient  manner,  to  hear- 
ing-impaired and  speech-impaired  individuals  in  the  United 
States. 

(2)  Use  of  General  Authority  and  Remedies.— For  the 
purposes  of  administering  and  enforcing  the  provisions  of  this 
section  and  the  regulations  prescribed  thereunder,  the  Com- 
mission shall  have  the  same  authority,  power,  and  functions 
with  respect  to  common  carriers  engaged  in  intrastate  commu- 
nication as  the  Commission  has  in  administering  and  enforcing 
the  provisions  of  this  title  with  respect  to  any  common  carrier 
engaged  in  interstate  communication.  Any  violation  of  this  sec- 
tion by  any  common  carrier  engaged  in  intrastate  communica- 
tion shall  be  subject  to  the  same  remedies,  penalties,  and  pro- 
cedures as  are  applicable  to  a  violation  of  this  Act  by  a  com- 
mon carrier  engaged  in  interstate  communication. 

(c)  Provision  of  Services. — Each  common  carrier  providing 
telephone  voice  transmission  services  shall,  not  later  than  3  years 
after  the  date  of  enactment  of  this  section,  provide  in  compliance 
with  the  regulations  prescribed  under  this  section,  throughout  the 
area  in  which  it  offers  service,  telecommunications  relay  services, 
individually,  through  designees,  through  a  competitively  selected 
vendor,  or  in  concert  with  other  carriers.  A  common  carrier  shall 
be  considered  to  be  in  compliance  with  such  regulations — 

(1)  with  respect  to  intrastate  telecommunications  relay 
services  in  any  State  that  does  not  have  a  certified  program 
under  subsection  (f)  and  with  respect  to  interstate  tele- 
communications relay  services,  if  such  common  carrier  (or 
other  entity  through  which  the  carrier  is  providing  such  relay 
services)  is  in  compliance  with  the  Commission's  regulations 
under  subsection  (d);  or 

(2)  with  respect  to  intrastate  telecommunications  relay 
services  in  any  State  that  has  a  certified  program  under  sub- 
section (f)  for  such  State,  if  such  common  carrier  (or  other 
entity  through  which  the  carrier  is  providing  such  relay  serv- 
ices) is  in  compliance  with  the  program  certified  under  sub- 
section (D  for  such  State. 

(d)  Regulations.— 

(1)  In  general.— The  Commission  shall,  not  later  than  1 
year  after  the  date  of  enactment  of  this  section,  prescribe  regu- 
lations to  implement  this  section,  including  regulations  that— 
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(A)  establish  functional  requirements,  guidelines,  and 
operations  procedures  for  telecommunications  relay  serv- 
ices; 

(B)  establish  minimum  standards  that  shall  be  met  in 
carrying  out  subsection  (c); 

(C)  require  that  telecommunications  relay  services  op- 
erate every  day  for  24  hours  per  day; 

(D)  require  that  users  of  telecommunications  relay 
services  pay  rates  no  greater  than  the  rates  paid  for  func- 
tionally equivalent  voice  communication  services  with  re- 
spect to  such  factors  as  the  duration  of  the  call,  the  time 
of  day,  and  the  distance  from  point  of  origination  to  point 
of  termination; 

(E)  prohibit  relay  operators  from  failing  to  fulfill  the 
obligations  of  common  carriers  by  refusing  calls  or  limiting 
the  length  of  calls  that  use  telecommunications  relay  serv- 
ices; 

(F)  prohibit  relay  operators  from  disclosing  the  content 
of  any  relayed  conversation  and  from  keeping  records  of 
the  content  of  any  such  conversation  beyond  the  duration 
of  the  call;  and 

(G)  prohibit  relay  operators  from  intentionally  altering 
a  relayed  conversation. 

(2)  Technology. — The  Commission  shall  ensure  that  regu- 
lations prescribed  to  implement  this  section  encourage,  con- 
sistent with  section  7(a)  of  this  Act,  the  use  of  existing  tech- 
nology and  do  not  discourage  or  impair  the  development  of  im- 
proved technology. 

(3)  Jurisdictional  separation  of  costs.— 

(A)  In  general. — Consistent  with  the  provisions  of 
section  410  of  this  Act,  the  Commission  shall  prescribe  reg- 
ulations governing  the  jurisdictional  separation  of  costs  for 
the  services  provided  pursuant  to  this  section. 

(B)  Recovering  costs. — Such  regulations  shall  gen- 
erally provide  that  costs  caused  by  interstate  telecommuni- 
cations relay  services  shall  be  recovered  from  all  sub- 
scribers for  every  interstate  service  and  costs  caused  by 
intrastate  telecommunications  relay  services  shall  be 
recovered  from  the  intrastate  jurisdiction.  In  a  State  that 
has  a  certified  program  under  subsection  (f),  a  State  com- 
mission shall  permit  a  common  carrier  to  recover  the  costs 
incurred  in  providing  intrastate  telecommunications  relay 
services  by  a  method  consistent  with  the  requirements  of 
this  section. 

(e)  Enforcement.— 

(1)  In  general. — Subject  to  subsections  (f)  and  (g),  the 
Commission  shall  enforce  this  section. 

(2)  Complaint. — The  Commission  shall  resolve,  by  final 
order,  a  complaint  alleging  a  violation  of  this  section  within 
180  days  after  the  date  such  complaint  is  filed. 

(f)  Certification.— 

(1)  State  documentation.— Any  State  desiring  to  estab- 
lish a  State  program  under  this  section  shall  submit  docu- 
mentation to  the  Commission  that  describes  the  program  of 
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such  State  for  implementing  intrastate  telecommunications 
relay  services  and  the  procedures  and  remedies  available  for 
enforcing  any  requirements  imposed  by  the  State  program. 

(2)  Requirements  for  certification. — After  review  of 
such  documentation,  the  Commission  shall  certify  the  State 
program  if  the  Commission  determines  that — 

(A)  the  program  makes  available  to  hearing-impaired 
and  speech-impaired  individuals,  either  directly,  through 
designees,  through  a  competitively  selected  vendor,  or 
through  regulation  of  intrastate  common  carriers,  intra- 
state telecommunications  relay  services  in  such  State  in  a 
manner  that  meets  or  exceeds  the  requirements  of  regula- 
tions prescribed  by  the  Commission  under  subsection  (d); 
and 

(B)  the  program  makes  available  adequate  procedures 
and  remedies  for  enforcing  the  requirements  of  the  State 
program. 

(3)  Method  of  funding. — Except  as  provided  in  sub- 
section (d),  the  Commission  shall  not  refuse  to  certify  a  State 
program  based  solely  on  the  method  such  State  will  implement 
for  funding  intrastate  telecommunication  relay  services. 

(4)  Suspension  or  revocation  of  certification.— The 
Commission  may  suspend  or  revoke  such  certification  if,  after 
notice  and  opportunity  for  hearing,  the  Commission  determines 
that  such  certification  is  no  longer  warranted.  In  a  State  whose 
program  has  been  suspended  or  revoked,  the  Commission  shall 
take  such  steps  as  may  be  necessary,  consistent  with  this  sec- 
tion, to  ensure  continuity  of  telecommunications  relay  services. 
(g)  Complaint.— 

(1)  Referral  of  complaint. — If  a  complaint  to  the  Com- 
mission alleges  a  violation  of  this  section  with  respect  to  intra- 
state telecommunications  relay  ser\dces  within  a  State  and  cer- 
tification of  the  program  of  such  State  under  subsection  (f)  is 
in  effect,  the  Commission  shall  refer  such  complaint  to  such 
State. 

(2)  Jurisdiction  of  commission. — After  referring  a  com- 
plaint to  a  State  under  paragraph  (1),  the  Commission  shall 
exercise  jurisdiction  over  such  complaint  only  if — 

(A)  final  action  under  such  State  program  has  not 
been  taken  on  such  complaint  by  such  State — 

(i)  within  180  days  after  the  complaint  is  filed 
with  such  State;  or 

(ii)  within  a  shorter  period  as  prescribed  by  the 
regulations  of  such  State;  or 

(B)  the  Commission  determines  that  such  State  pro- 
gram is  no  longer  quahfied  for  certification  under  sub- 
section (f). 

SEC.  226.  [47  U.S.C.  226]  TELEPHONE  OPERATOR  SERVICES. 

(a)  Definitions.— As  used  in  this  section— 

(1)  The  term  "access  code"  means  a  sequence  of  numbers 
that,  when  dialed,  connect  the  caller  to  the  provider  of  operator 
services  associated  with  that  sequence. 
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(2)  The  term  "aggregator"  means  any  person  that,  in  the 
ordinary  course  of  its  operations,  makes  telephones  available  to 
the  public  or  to  transient  users  of  its  premises,  for  interstate 
telephone  calls  using  a  provider  of  operator  services. 

(3)  The  term  "call  splashing"  means  the  transfer  of  a  tele- 
phone call  from  one  provider  of  operator  services  to  another 
such  provider  in  such  a  manner  that  the  subsequent  provider 
is  unable  or  unwilling  to  determine  the  location  of  the  origina- 
tion of  the  call  and,  because  of  such  inability  or  unwillingness, 
is  prevented  from  billing  the  call  on  the  basis  of  such  location. 

(4)  The  term  "consumer"  means  a  person  initiating  any 
interstate  telephone  call  using  operator  services. 

(5)  The  term  "equal  access"  has  the  meaning  given  that 
term  in  Appendix  B  of  the  Modification  of  Final  Judgment  en- 
tered August  24,  1982,  in  United  States  v.  Western  Electric, 
Civil  Action  No.  82-0192  (United  States  District  Court,  District 
of  Columbia),  as  amended  by  the  Court  in  its  orders  issued 
prior  to  the  enactment  of  this  section. 

(6)  The  term  "equal  access  code"  means  an  access  code  that 
allows  the  public  to  obtain  an  equal  access  connection  to  the 
carrier  associated  with  that  code. 

(7)  The  term  "operator  services"  means  any  interstate  tele- 
communications service  initiated  from  an  aggregator  location 
that  includes,  as  a  component,  any  automatic  or  live  assistance 
to  a  consumer  to  arrange  for  billing  or  completion,  or  both,  of 
an  interstate  telephone  call  through  a  method  other  than — 

(A)  automatic  completion  with  billing  to  the  telephone 
from  which  the  call  originated;  or 

(B)  completion  through  an  access  code  used  by  the  con- 
sumer, with  billing  to  an  account  previously  established 
with  the  carrier  by  the  consumer. 

(8)  The  term  "presubscribed  provider  of  operator  services" 
means  the  interstate  provider  of  operator  services  to  which  the 
consumer  is  connected  when  the  consumer  places  a  call  using 
a  provider  of  operator  services  without  dialing  an  access  code. 

(9)  The  term  "provider  of  operator  services"  means  any 
common  carrier  that  provides  operator  services  or  any  other 
person  determined  by  the  Commission  to  be  providing  operator 
services. 

(b)  Requirements  for  Providers  of  Operator  Services.— 

(1)  In  general. — Beginning  not  later  than  90  days  after 
the  date  of  enactment  of  this  section,  each  provider  of  operator 
services  shall,  at  a  minimum — 

(A)  identify  itself,  audibly  and  distinctly,  to  the  con- 
sumer at  the  beginning  of  each  telephone  call  and  before 
the  consumer  incurs  any  charge  for  the  call; 

(B)  permit  the  consumer  to  terminate  the  telephone 
call  at  no  charge  before  the  call  is  connected; 

(C)  disclose  immediately  to  the  consumer,  upon  re- 
quest and  at  no  charge  to  the  consumer — 

(i)  a  quote  of  its  rates  or  charges  for  the  call; 
(ii)  the  methods  by  which  such  rates  or  charges 
will  be  collected;  and 
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(iii)  the  methods  by  which  complaints  concerning 
such  rates,  charges,  or  collection  practices  will  be  re- 
solved; 

(D)  ensure,  by  contract  or  tariff,  that  each  aggregator 
for  which  such  provider  is  the  presubscribed  provider  of 
operator  services  is  in  compliance  with  the  requirements  of 
subsection  (c)  and,  if  applicable,  subsection  (e)(1); 

(E)  withhold  payment  (on  a  location-by-location  basis) 
of  any  compensation,  including  commissions,  to 
aggregators  if  such  provider  reasonably  believes  that  the 
aggregator  (i)  is  blocking  access  by  means  of  "950"  or  "800" 
numbers  to  interstate  common  carriers  in  violation  of  sub- 
section (c)(1)(B)  or  (ii)  is  blocking  access  to  equal  access 
codes  in  violation  of  rules  the  Commission  may  prescribe 
under  subsection  (e)(1); 

(F)  not  bill  for  unanswered  telephone  calls  in  areas 
where  equal  access  is  available; 

(G)  not  knowingly  bill  for  unanswered  telephone  calls 
where  equal  access  is  not  available; 

(H)  not  engage  in  call  splashing,  unless  the  consumer 
requests  to  be  transferred  to  another  provider  of  operator 
services,  the  consumer  is  informed  prior  to  incurring  any 
charges  that  the  rates  for  the  call  may  not  reflect  the  rates 
from  the  actual  originating  location  of  the  call,  and  the 
consumer  then  consents  to  be  transferred;  and 

(I)  except  as  provided  in  subparagraph  (H),  not  bill  for 
a  call  that  does  not  reflect  the  location  of  the  origination 
of  the  call. 

(2)  Additional  requirements  for  first  3  years.— In 
addition  to  meeting  the  requirements  of  paragraph  (1),  during 
the  3-year  period  beginning  on  the  date  that  is  90  days  after 
the  date  of  enactment  of  this  section,  each  presubscribed  pro- 
vider of  operator  services  shall  identify  itself  audibly  and  dis- 
tinctly to  the  consumer,  not  only  as  required  in  paragraph 
(1)(A),  but  also  for  a  second  time  before  connecting  the  call  and 
before  the  consumer  incurs  any  charge, 
(c)  Requirements  for  Aggregators. — 

(1)  In  general. — Each  aggregator,  beginning  not  later 
than  90  days  after  the  date  of  enactment  of  this  section, 
shall— 

(A)  post  on  or  near  the  telephone  instrument,  in  plain 
view  of  consumers — 

(i)  the  name,  address,  and  toll-free  telephone  num- 
ber of  the  provider  of  operator  services; 

(ii)  a  written  disclosure  that  the  rates  for  all  oper- 
ator-assisted calls  are  available  on  request,  and  that 
consumers  have  a  right  to  obtain  access  to  the  inter- 
state common  carrier  of  their  choice  and  may  contact 
their  preferred  interstate  common  carriers  for  infor- 
mation on  accessing  that  carrier's  service  using  that 
telephone;  and 

(iii)  the  name  and  address  of  the  enforcement  divi- 
sion of  the  Common  Carrier  Bureau  of  the  Commis- 
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sion,  to  which  the  consumer  may  direct  complaints  re- 
garding operator  services; 

(B)  ensure  that  each  of  its  telephones  presubscribed  to 
a  provider  of  operator  services  allows  the  consumer  to  use 
"800"  and  "950"  access  code  numbers  to  obtain  access  to 
the  provider  of  operator  services  desired  by  the  consumer; 
and 

(C)  ensure  that  no  charge  by  the  aggregator  to  the 
consumer  for  using  an  "800"  or  "950"  access  code  number, 
or  any  other  access  code  number,  is  greater  than  the 
amount  the  aggregator  charges  for  calls  placed  using  the 
presubscribed  provider  of  operator  services. 

(2)  Effect  of  state  law  or  regulation. — The  require- 
ments of  paragraph  (1)(A)  shall  not  apply  to  an  aggregator  in 
any  case  in  which  State  law  or  State  regulation  requires  the 
aggregator  to  take  actions  that  are  substantially  the  same  as 
those  required  in  paragraph  (1)(A). 

(d)  General  Rulemaking  Required.— 

(1)  Rulemaking  proceeding.— The  Commission  shall  con- 
duct a  rulemaking  proceeding  pursuant  to  this  title  to  pre- 
scribe regulations  to — 

(A)  protect  consumers  from  unfair  and  deceptive  prac- 
tices relating  to  their  use  of  operator  services  to  place 
interstate  telephone  calls;  and 

(B)  ensure  that  consumers  have  the  opportunity  to 
make  informed  choices  in  making  such  calls. 

(2)  Contents  of  regulations. — The  regulations  pre- 
scribed under  this  section  shall — 

(A)  contain  provisions  to  implement  each  of  the 
requirements  of  this  section,  other  than  the  requirements 
established  by  the  rulemaking  under  subsection  (e)  on  ac- 
cess and  compensation;  and 

(B)  contain  such  other  provisions  as  the  Commission 
determines  necessary  to  carry  out  this  section  and  the  pur- 
poses and  policies  of  this  section. 

(3)  Additional  requirements  to  be  implemented  by 
regulations. — The  regulations  prescribed  under  this  section 
shall,  at  a  minimum — 

(A)  establish  minimum  standards  for  providers  of  op- 
erator services  and  aggregators  to  use  in  the  routing  and 
handling  of  emergency  telephone  calls;  and 

(B)  establish  a  policy  for  requiring  providers  of  oper- 
ator services  to  make  public  information  about  recent 
changes  in  operator  services  and  choices  available  to  con- 
sumers in  that  market. 

(e)  Separate  Rulemaking  on  Access  and  Compensation.— 

(1)  Access. — The  Commission,  shall  require — 

(A)  that  each  aggregator  ensure  within  a  reasonable 
time  that  each  of  its  telephones  presubscribed  to  a  pro- 
vider of  operator  services  allows  the  consumer  to  obtain  ac- 
cess to  the  provider  of  operator  services  desired  by  the  con- 
sumer through  the  use  of  an  equal  access  code;  or 

(B)  that  all  providers  of  operator  services,  within  a 
reasonable  time,  make  available  to  their  customers  a  "950" 
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or  "800"  access  code  number  for  use  in  making  operator 
services  calls  from  an3rwhere  in  the  United  States;  or 

(C)  that  the  requirements  described  under  both  sub- 
paragraphs (A)  and  (B)  apply. 

(2)  Compensation. — The  Commission  shall  consider  the 
need  to  prescribe  compensation  (other  than  advance  payment 
by  consumers)  for  owners  of  competitive  public  pay  telephones 
for  calls  routed  to  providers  of  operator  services  that  are  other 
than  the  presubscribed  provider  of  operator  services  for  such 
telephones.  Within  9  months  after  the  date  of  enactment  of 
this  section,  the  Commission  shall  reach  a  final  decision  on 
whether  to  prescribe  such  compensation. 

(f)  Technological  Capability  of  Equipment.— Any  equip- 
ment and  software  manufactured  or  imported  more  than  18  months 
after  the  date  of  enactment  of  this  section  and  installed  by  any 
aggregator  shall  be  technologically  capable  of  providing  consumers 
with  access  to  interstate  providers  of  operator  services  through  the 
use  of  equal  access  codes. 

(g)  Fraud. — In  any  proceeding  to  carry  out  the  provisions  of 
this  section,  the  Commission  shall  require  such  actions  or  meas- 
ures as  are  necessary  to  ensure  that  aggregators  are  not  exposed 
to  undue  risk  of  fraud. 

(h)  Determinations  of  Rate  Compll^^ce. — 

(1)  Filing  of  informational  tariff.— 

(A)  In  general. — Each  provider  of  operator  services 
shall  file,  within  90  days  after  the  date  of  enactment  of 
this  section,  and  shall  maintain,  update  regularly,  and 
keep  open  for  public  inspection,  an  informational  tariff 
specifying  rates,  terms,  and  conditions,  and  including  com- 
missions, surcharges,  any  fees  which  are  collected  from 
consumers,  and  reasonable  estimates  of  the  amount  of 
traffic  priced  at  each  rate,  with  respect  to  calls  for  which 
operator  services  are  provided.  Any  changes  in  such  rates, 
terms,  or  conditions  shall  be  filed  no  later  than  the  first 
day  on  which  the  changed  rates,  terms,  or  conditions  are 
in  effect. 

(B)  Waiver  authority.— The  Commission  may,  after  4 
years  following  the  date  of  enactment  of  this  section,  waive 
the  requirements  of  this  paragraph  only  if— 

(i)  the  findings  and  conclusions  of  the  Commission 
in  the  final  report  issued  under  paragraph  (3)(B)(iii) 
state  that  the  regulatory  objectives  specified  in  sub- 
section (d)(1)  (A)  and  (B)  have  been  achieved;  and 

(ii)  the  Commission  determines  that  such  waiver 
will  not  adversely  affect  the  continued  achievement  of 
such  regulatory  objectives. 

(2)  Review  of  informational  tariffs. — If  the  rates  and 
charges  filed  by  any  provider  of  operator  services  under  para- 
graph (1)  appear  upon  review  by  the  Commission  to  be  unjust 
or  unreasonable,  the  Commission  may  require  such  provider  of 
operator  services  to  do  either  or  both  of  the  following: 

(A)  demonstrate  that  its  rates  and  charges  are  just 
and  reasonable,  and 
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(B)  announce  that  its  rates  are  available  on  request  at 
the  beginning  of  each  call. 

(3)  Proceeding  required.— 

(A)  In  general.— Within  60  days  after  the  date  of 
enactment  of  this  section,  the  Commission  shall  initiate  a 
proceeding  to  determine  whether  the  regulatory  objectives 
specified  in  subsection  (d)(1)  (A)  and  (B)  are  being 
achieved.  The  proceeding  shall — 

(i)  monitor  operator  service  rates; 

(ii)  determine  the  extent  to  which  offerings  made 
by  providers  of  operator  services  are  improvements,  in 
terms  of  service  quality,  price,  innovation,  and  other 
factors,  over  those  available  before  the  entry  of  new 
providers  of  operator  services  into  the  market; 

(iii)  report  on  (in  the  aggregate  and  by  individual 
provider)  operator  service  rates,  incidence  of  service 
complaints,  and  service  offerings; 

(iv)  consider  the  effect  that  commissions  and  sur- 
charges, billing  and  validation  costs,  and  other  costs  of 
doing  business  have  on  the  overall  rates  charged  to 
consumers;  and 

(v)  monitor  compliance  with  the  provisions  of  this 
section,  including  the  periodic  placement  of  telephone 
calls  from  aggregator  locations. 

(B)  Reports. — (i)  The  Commission  shall,  during  the 
pendency  of  such  proceeding  and  not  later  than  5  months 
after  its  commencement,  provide  the  Congress  with  an  in- 
terim report  on  the  Commission's  activities  and  progress  to 
date. 

(ii)  Not  later  than  11  months  after  the  commencement 
of  such  proceeding,  the  Commission  shall  report  to  the 
Congress  on  its  interim  findings  as  a  result  of  the  pro- 
ceeding. 

(iii)  Not  later  than  23  months  after  the  commencement 
of  such  proceeding,  the  Commission  shall  submit  a  final 
report  to  the  Congress  on  its  findings  and  conclusions. 

(4)  Implementing  regulations.— 

(A)  In  general. — Unless  the  Commission  makes  the 
determination  described  in  subparagraph  (B),  the  Commis- 
sion shall,  within  180  days  after  submission  of  the  report 
required  under  paragraph  (3)(B)(iii),  complete  a  rule- 
making proceeding  pursuant  to  this  title  to  establish  regu- 
lations for  implementing  the  requirements  of  this  title 
(and  paragraphs  (1)  and  (2)  of  this  subsection)  that  rates 
and  charges  for  operator  services  be  just  and  reasonable. 
Such  regulations  shall  include  limitations  on  the  amount 
of  commissions  or  any  other  compensation  given  to 
aggregators  by  providers  of  operator  service. 

(B)  Limitation. — The  requirement  of  subparagraph 
(A)  shall  not  apply  if,  on  the  basis  of  the  proceeding  under 
paragraph  (3)(A),  the  Commission  makes  (and  includes  in 
the  report  required  by  paragraph  (3)(B)(iii))  a  factual 
determination  that  market  forces  are  securing  rates  and 
charges  that  are  just  and  reasonable,  as  evidenced  by  rate 
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levels,   costs,   complaints,   service   quality,   and  other  rel- 
evant factors. 
(i)  Statutory  Construction.— Nothing  in  this  section  shall  be 
construed  to  alter  the  obligations,  powers,  or  duties  of  common  car- 
riers or  the  Commission  under  the  other  sections  of  this  Act. 

SEC.  227.  [47  U.S.C.  227]  RESTRICTIONS  ON  THE  USE  OF  TELEPHONE 
EQUIPMENT. 

(a)  Definitions.— As  used  in  this  section— 

(1)  The  term  "automatic  telephone  dialing  system"  means 
equipment  which  has  the  capacity — 

(A)  to  store  or  produce  telephone  numbers  to  be  called, 
using  a  random  or  sequential  number  generator;  and 

(B)  to  dial  such  numbers. 

(2)  The  term  "established  business  relationship",  for  pur- 
poses only  of  subsection  (b)(l)(C)(i),  shall  have  the  meaning 
given  the  term  in  section  64.1200  of  title  47,  Code  of  Federal 
Regulations,  as  in  effect  on  January  1,  2003,  except  that— 

(A)  such  term  shall  include  a  relationship  between  a 
person  or  entity  and  a  business  subscriber  subject  to  the 
same  terms  applicable  under  such  section  to  a  relationship 
between  a  person  or  entity  and  a  residential  subscriber; 
and 

(B)  an  established  business  relationship  shall  be  sub- 
ject to  any  time  Hmitation  established  pursuant  to  para- 
graph (2)(G)). 

(3)  The  term  "telephone  facsimile  machine"  means  equip- 
ment which  has  the  capacity  (A)  to  transcribe  text  or  images, 
or  both,  from  paper  into  an  electronic  signal  and  to  transmit 
that  signal  over  a  regular  telephone  line,  or  (B)  to  transcribe 
text  or  images  (or  both)  from  an  electronic  signal  received  over 
a  regular  telephone  line  onto  paper. 

(4)  The  term  "telephone  soHcitation"  means  the  initiation 
of  a  telephone  call  or  message  for  the  purpose  of  encouraging 
the  purchase  or  rental  of,  or  investment  in,  property,  goods,  or 
services,  which  is  transmitted  to  any  person,  but  such  term 
does  not  include  a  call  or  message  (A)  to  any  person  with  that 
person's  prior  express  invitation  or  permission,  (B)  to  any  per- 
son with  whom  the  caller  has  an  estabhshed  business  relation- 
ship, or  (C)  by  a  tax  exempt  nonprofit  organization. 

(5)  The  term  "unsohcited  advertisement"  means  any  mate- 
rial advertising  the  commercial  availability  or  quality  of  any 
property,  goods,  or  services  which  is  transmitted  to  any  person 
without  that  person's  prior  express  invitation  or  permission,  in 
writing  or  otherwise. 

(b)  Restrictions  on  the  Use  of  Automated  Telephone 
Equipment.— 

(1)  Prohibitions.— It  shall  be  unlawful  for  any  person 
within  the  United  States,  or  any  person  outside  the  Umted 
States,  or  any  person  outside  the  United  States  if  the  recipient 
is  within  the  United  States  if  the  recipient  is  within  the  United 
States — 

(A)  to  make  any  call  (other  than  a  call  made  for  emer- 
gency purposes  or  made  with  the  prior  express  consent  of 
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the  called  party)  using  any  automatic  telephone  dialing 
system  or  an  artificial  or  prerecorded  voice — 

(i)  to  any  emergency  telephone  line  (including  any 
"911"  line  and  any  emergency  line  of  a  hospital,  med- 
ical physician  or  service  office,  health  care  faciUty,  poi- 
son control  center,  or  fire  protection  or  law  enforce- 
ment agency); 

(ii)  to  the  telephone  line  of  any  guest  room  or  pa- 
tient room  of  a  hospital,  health  care  facility,  elderly 
home,  or  similar  establishment;  or 

(iii)  to  any  telephone  number  assigned  to  a  paging 
service,  cellular  telephone  service,  specialized  mobile 
radio  service,  or  other  radio  common  carrier  service,  or 
any  service  for  which  the  called  party  is  charged  for 
the  call; 

(B)  to  initiate  any  telephone  call  to  any  residential 
telephone  line  using  an  artificial  or  prerecorded  voice  to 
deliver  a  message  without  the  prior  express  consent  of  the 
called  party,  unless  the  call  is  initiated  for  emergency  pur- 
poses or  is  exempted  by  rule  or  order  by  the  Commission 
under  paragraph  (2 KB); 

(C)  to  use  any  telephone  facsimile  machine,  computer, 
or  other  device  to  send,  to  a  telephone  facsimile  machine, 
an  unsolicited  advertisement,  unless — 

(i)  the  unsolicited  advertisement  is  from  a  sender 
with  an  established  business  relationship  with  the  re- 
cipient; 

(ii)  the  sender  obtained  the  number  of  the  tele- 
phone facsimile  machine  through — 

(I)  the  voluntary  communication  of  such  num- 
ber, within  the  context  of  such  estabUshed  busi- 
ness relationship,  from  the  recipient  of  the  unso- 
licited advertisement,  or 

(II)  a  directory,  advertisement,  or  site  on  the 
Internet  to  which  the  recipient  voluntarily  agreed 
to  make  available  its  facsimile  number  for  public 
distribution, 

except  that  this  clause  shall  not  apply  in  the  case  of 
an  unsolicited  advertisement  that  is  sent  based  on  an 
established  business  relationship  with  the  recipient 
that  was  in  existence  before  the  date  of  enactment  of 
the  Junk  Fax  Prevention  Act  of  2005  if  the  sender  pos- 
sessed the  facsimile  machine  number  of  the  recipient 
before  such  date  of  enactment;  and 

(iii)  the  unsolicited  advertisement  contains  a  no- 
tice meeting  the  requirements  under  paragraph  (2)(D), 
except  that  the  exception  under  clauses  (i)  and  (ii)  shall 
not  apply  with  respect  to  an  unsolicited  advertisement 
sent  to  a  telephone  facsimile  machine  by  a  sender  to  whom 
a  request  has  been  made  not  to  send  future  unsolicited 
advertisements  to  such  telephone  facsimile  machine  that 
complies  with  the  requirements  under  paragraph  (2)(E);  or 


71 COMMUNICATIONS  ACT  OF  1934 Sec.  227 

(D)  to  use  an  automatic  telephone  dialing  system  in 
such  a  way  that  two  or  more  telephone  lines  of  a  multi- 
line business  are  engaged  simultaneously. 
(2)  Regulations;  exemptions  and  other  provisions.— 
The  Commission  shall  prescribe  regulations  to  implement  the 
requirements  of  this  subsection.  In  implementing  the  require- 
ments of  this  subsection,  the  Commission — 

(A)  shall  consider  prescribing  regulations  to  allow 
businesses  to  avoid  receiving  calls  made  using  an  artificial 
or  prerecorded  voice  to  which  they  have  not  given  their 
prior  express  consent; 

(B)  may,  by  rule  or  order,  exempt  from  the  require- 
ments of  paragraph  (1)(B)  of  this  subsection,  subject  to 
such  conditions  as  the  Commission  may  prescribe — 

(i)  calls  that  are  not  made  for  a  commercial  pur- 
pose; and 

(ii)  such  classes  or  categories  of  calls  made  for 
commercial  purposes  as  the  Commission  determines — 

(I)  will  not  adversely  affect  the  privacy  rights 
that  this  section  is  intended  to  protect;  and 

(II)  do  not  include  the  transmission  of  any  un- 
solicited advertisement; 

(C)  may,  by  rule  or  order,  exempt  from  the  require- 
ments of  paragraph  (l)(A)(iii)  of  this  subsection  calls  to  a 
telephone  number  assigned  to  a  cellular  telephone  service 
that  are  not  charged  to  the  called  party,  subject  to  such 
conditions  as  the  Commission  may  prescribe  as  necessary 
in  the  interest  of  the  privacy  rights  this  section  is  intended 
to  protect; 

(D)  shall  provide  that  a  notice  contained  in  an  unsolic- 
ited advertisement  complies  with  the  requirements  under 
this  subparagraph  only  if — 

(i)  the  notice  is  clear  and  conspicuous  and  on  the 
first  page  of  the  unsolicited  advertisement; 

(ii)  the  notice  states  that  the  recipient  may  make 
a  request  to  the  sender  of  the  unsolicited  advertise- 
ment not  to  send  any  future  unsolicited  advertise- 
ments to  a  telephone  facsimile  machine  or  machines 
and  that  failure  to  comply,  within  the  shortest  reason- 
able time,  as  determined  by  the  Commission,  with 
such  a  request  meeting  the  requirements  under  sub- 
paragraph (E)  is  unlawful; 

(iii)  the  notice  sets  forth  the  requirements  for  a  re- 
quest under  subparagraph  (E); 

(iv)  the  notice  includes — 

(I)  a  domestic  contact  telephone  and  facsimile 
machine  number  for  the  recipient  to  transmit  such 
a  request  to  the  sender;  and 

(II)  a  cost-free  mechanism  for  a  recipient  to 
transmit  a  request  pursuant  to  such  notice  to  the 
sender  of  the  unsohcited  advertisement;  the  Com- 
mission shall  by  rule  require  the  sender  to  provide 
such  a  mechanism  and  may,  in  the  discretion  of 
the  Commission  and  subject  to  such  conditions  as 
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the    Commission   may   prescribe,    exempt   certain 

classes  of  small  business  senders,  but  only  if  the 

Commission   determines   that   the   costs   to   such 

class  are  unduly  burdensome  given  the  revenues 

generated  by  such  small  businesses; 

(v)  the  telephone  and  facsimile  machine  numbers 

and  the   cost-free   mechanism   set  forth  pursuant  to 

clause  (iv)  permit  an  individual  or  business  to  make 

such  a  request  at  any  time  on  any  day  of  the  week; 

and 

(vi)  the  notice  complies  with  the  requirements  of 
subsection  (d); 

(E)  shall  provide,  by  rule,  that  a  request  not  to  send 
future  unsolicited  advertisements  to  a  telephone  facsimile 
machine  complies  with  the  requirements  under  this  sub- 
paragraph only  if^ 

(i)  the  request  identifies  the  telephone  number  or 
numbers  of  the  telephone  facsimile  machine  or  ma- 
chines to  which  the  request  relates; 

(ii)  the  request  is  made  to  the  telephone  or  fac- 
simile number  of  the  sender  of  such  an  unsolicited 
advertisement  provided  pursuant  to  subparagraph 
(DKiv)  or  by  any  other  method  of  communication  as 
determined  by  the  Commission;  and 

(iii)  the  person  making  the  request  has  not,  subse- 
quent to  such  request,  provided  express  invitation  or 
permission  to  the  sender,  in  writing  or  otherwise,  to 
send  such  advertisements  to  such  person  at  such  tele- 
phone facsimile  machine; 

(F)  may,  in  the  discretion  of  the  Commission  and  sub- 
ject to  such  conditions  as  the  Commission  may  prescribe, 
allow  professional  or  trade  associations  that  are  tax- 
exempt  nonprofit  organizations  to  send  unsolicited  adver- 
tisements to  their  members  in  furtherance  of  the  associa- 
tion's tax-exempt  purpose  that  do  not  contain  the  notice  re- 
quired by  paragraph  (l)(C)(iii),  except  that  the  Commis- 
sion may  take  action  under  this  subparagraph  only — 

(i)  by  regulation  issued  after  public  notice  and 
opportunity  for  public  comment;  and 

(ii)  if  the  Commission  determines  that  such  notice 
required  by  paragraph  (l)(C)(iii)  is  not  necessary  to 
protect  the  ability  of  the  members  of  such  associations 
to  stop  such  associations  from  sending  any  future  un- 
solicited advertisements;  and 

(G)(i)  may,  consistent  with  clause  (ii),  limit  the  dura- 
tion of  the  existence  of  an  established  business  relation- 
ship, however,  before  establishing  any  such  limits,  the 
Commission  shall — 

(I)  determine  whether  the  existence  of  the  excep- 
tion under  paragraph  (1)(C)  relating  to  an  established 
business  relationship  has  resulted  in  a  significant 
number  of  complaints  to  the  Commission  regarding 
the  sending  of  unsolicited  advertisements  to  telephone 
facsimile  machines; 
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(II)  determine  whether  a  significant  number  of 
any  such  complaints  involve  unsolicited  advertise- 
ments that  were  sent  on  the  basis  of  an  established 
business  relationship  that  was  longer  in  duration  than 
the  Commission  believes  is  consistent  with  the  reason- 
able expectations  of  consumers; 

(III)  evaluate  the  costs  to  senders  of  dem- 
onstrating the  existence  of  an  established  business 
relationship  within  a  specified  period  of  time  and  the 
benefits  to  recipients  of  establishing  a  limitation  on 
such  established  business  relationship;  and 

(IV)  determine  whether  with  respect  to  small  busi- 
nesses, the  costs  would  not  be  unduly  burdensome; 
and 

(ii)  may  not  commence  a  proceeding  to  determine 
whether  to  limit  the  duration  of  the  existence  of  an  estab- 
lished business  relationship  before  the  expiration  of  the  3- 
month  period  that  begins  on  the  date  of  the  enactment  of 
the  Junk  Fax  Prevention  Act  of  2005. 
(3)  Private  right  of  action. — A  person  or  entity  may,  if 

otherwise  permitted  by  the  laws  or  rules  of  court  of  a  State, 

bring  in  an  appropriate  court  of  that  State — 

(A)  an  action  based  on  a  violation  of  this  subsection  or 
the  regulations  prescribed  under  this  subsection  to  enjoin 
such  violation, 

(B)  an  action  to  recover  for  actual  monetary  loss  from 
such  a  violation,  or  to  receive  $500  in  damages  for  each 
such  violation,  whichever  is  greater,  or 

(C)  both  such  actions. 

If  the  court  finds  that  the  defendant  willfully  or  knowingly  vio- 
lated this  subsection  or  the  regulations  prescribed  under  this 
subsection,  the  court  may,  in  its  discretion,  increase  the 
amount  of  the  award  to  an  amount  equal  to  not  more  than  3 
times  the  amount  available  under  subparagraph  (B)  of  this 
paragraph. 
(c)  Protection  of  Subscriber  Privacy  Rights.— 

(1)  Rulemaking  proceeding  required.— Within  120  days 
after  the  date  of  enactment  of  this  section,  the  Commission 
shall  initiate  a  rulemaking  proceeding  concerning  the  need  to 
protect  residential  telephone  subscribers'  privacy  rights  to 
avoid  receiving  telephone  solicitations  to  which  they  object. 
The  proceeding  shall — 

(A)  compare  and  evaluate  alternative  methods  and 
procedures  (including  the  use  of  electronic  databases,  tele- 
phone network  technologies,  special  directory  markings, 
industry-based  or  company-specific  "do  not  call"  systems, 
and  any  other  alternatives,  individually  or  in  combination) 
for  their  effectiveness  in  protecting  such  privacy  rights, 
and  in  terms  of  their  cost  and  other  advantages  and  dis- 
advantages; 

(B)  evaluate  the  categories  of  public  and  private  enti- 
ties that  would  have  the  capacity  to  establish  and  admin- 
ister such  methods  and  procedures; 
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(C)  consider  whether  different  methods  and  procedures 
may  apply  for  local  telephone  solicitations,  such  as  local 
telephone  solicitations  of  small  businesses  or  holders  of 
second  class  mail  permits; 

(D)  consider  whether  there  is  a  need  for  additional 
Commission  authority  to  further  restrict  telephone  solicita- 
tions, including  those  calls  exempted  under  subsection 
(a)(3)  of  this  section,  and,  if  such  a  finding  is  made  and 
supported  by  the  record,  propose  specific  restrictions  to  the 
Congress;  and 

(E)  develop  proposed  regulations  to  implement  the 
methods  and  procedures  that  the  Commission  determines 
are  most  effective  and  efficient  to  accomplish  the  purposes 
of  this  section. 

(2)  Regulations.— Not  later  than  9  months  after  the  date 
of  enactment  of  this  section,  the  Commission  shall  conclude  the 
rulemaking  proceeding  initiated  under  paragraph  (1)  and  shall 
prescribe  regulations  to  implement  methods  and  procedures  for 
protecting  the  privacy  rights  described  in  such  paragraph  in  an 
efficient,  effective,  and  economic  manner  and  without  the  impo- 
sition of  any  additional  charge  to  telephone  subscribers. 

(3)  Use  of  database  permitted. — The  regulations  re- 
quired by  paragraph  (2)  may  require  the  establishment  and 
operation  of  a  single  national  database  to  compile  a  list  of  tele- 
phone numbers  of  residential  subscribers  who  object  to  receiv- 
ing telephone  solicitations,  and  to  make  that  compiled  list  and 
parts  thereof  available  for  purchase.  If  the  Commission  deter- 
mines to  require  such  a  database,  such  regulations  shall — 

(A)  specify  a  method  by  which  the  Commission  will  se- 
lect an  entity  to  administer  such  database; 

(B)  require  each  common  carrier  providing  telephone 
exchange  service,  in  accordance  with  regulations  pre- 
scribed by  the  Commission,  to  inform  subscribers  for  tele- 
phone exchange  service  of  the  opportunity  to  provide  noti- 
fication, in  accordance  with  regulations  established  under 
this  paragraph,  that  such  subscriber  objects  to  receiving 
telephone  solicitations; 

(C)  specify  the  methods  by  which  each  telephone  sub- 
scriber shall  be  informed,  by  the  common  carrier  that  pro- 
vides local  exchange  service  to  that  subscriber,  of  (i)  the 
subscriber's  right  to  give  or  revoke  a  notification  of  an 
objection  under  subparagraph  (A),  and  (ii)  the  methods  by 
which  such  right  may  be  exercised  by  the  subscriber; 

(D)  specify  the  methods  by  which  such  objections  shall 
be  collected  and  added  to  the  database; 

(E)  prohibit  any  residential  subscriber  from  being 
charged  for  giving  or  revoking  such  notification  or  for 
being  included  in  a  database  compiled  under  this  section; 

(F)  prohibit  any  person  from  making  or  transmitting 
a  telephone  solicitation  to  the  telephone  number  of  any 
subscriber  included  in  such  database; 

(G)  specify  (i)  the  methods  by  which  any  person  desir- 
ing to  make  or  transmit  telephone  solicitations  will  obtain 
access  to  the  database,  by  area  code  or  local  exchange  pre- 
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fix,  as  required  to  avoid  calling  the  telephone  numbers  of 
subscribers  included  in  such  database;  and  (ii)  the  costs  to 
be  recovered  from  such  persons; 

(H)  specify  the  methods  for  recovering,  from  persons 
accessing  such  database,  the  costs  involved  in  identifying, 
collecting,  updating,  disseminating,  and  selling,  and  other 
activities  relating  to,  the  operations  of  the  database  that 
are  incurred  by  the  entities  carrjdng  out  those  activities; 

(I)  specify  the  frequency  with  which  such  database  will 
be  updated  and  specify  the  method  by  which  such  updat- 
ing will  take  effect  for  purposes  of  compliance  with  the 
regulations  prescribed  under  this  subsection; 

(J)  be  designed  to  enable  States  to  use  the  database 
mechanism  selected  by  the  Commission  for  purposes  of 
administering  or  enforcing  State  law; 

(K)  prohibit  the  use  of  such  database  for  any  purpose 
other  than  compliance  with  the  requirements  of  this  sec- 
tion and  any  such  State  law  and  specify  methods  for  pro- 
tection of  the  privacy  rights  of  persons  whose  numbers  are 
included  in  such  database;  and 

(L)  require  each  common  carrier  providing  services  to 
any  person  for  the  purpose  of  making  telephone  solicita- 
tions to  notify  such  person  of  the  requirements  of  this  sec- 
tion and  the  regulations  thereunder. 

(4)  Considerations  required  for  use  of  database 
METHOD. — If  the  Commission  determines  to  require  the  data- 
base mechanism  described  in  paragraph  (3),  the  Commission 
shall— 

(A)  in  developing  procedures  for  gaining  access  to  the 
database,  consider  the  different  needs  of  telemarketers 
conducting  business  on  a  national,  regional,  State,  or  local 
level; 

(B)  develop  a  fee  schedule  or  price  structure  for  re- 
couping the  cost  of  such  database  that  recognizes  such 
differences  and — 

(i)  reflect  the  relative  costs  of  providing  a  national, 
regional,  State,  or  local  list  of  phone  nimibers  of  sub- 
scribers who  object  to  receiving  telephone  solicitations; 

(ii)  reflect  the  relative  costs  of  providing  such  lists 
on  paper  or  electronic  media;  and 

(iii)  not  place  an  unreasonable  financial  burden  on 
small  businesses;  and 

(C)  consider  (i)  whether  the  needs  of  telemarketers 
operating  on  a  local  basis  could  be  met  through  special 
markings  of  area  white  pages  directories,  and  (ii)  if  such 
directories  are  needed  as  an  adjunct  to  database  lists  pre- 
pared by  area  code  and  local  exchange  prefix. 

(5)  Private  right  of  action.— A  person  who  has  received 
more  than  one  telephone  call  within  any  12-month  period  by 
or  on  behalf  of  the  same  entity  in  violation  of  the  regulations 
prescribed  under  this  subsection  may,  if  otherwise  permitted 
by  the  laws  or  rules  of  court  of  a  State  bring  in  an  appropriate 
court  of  that  State — 
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(A)  an  action  based  on  a  violation  of  the  regulations 
prescribed  under  this  subsection  to  enjoin  such  violation, 

(B)  an  action  to  recover  for  actual  monetary  loss  from 
such  a  violation,  or  to  receive  up  to  $500  in  damages  for 
each  such  violation,  whichever  is  greater,  or 

(C)  both  such  actions. 

It  shall  be  an  affirmative  defense  in  any  action  brought  under 
this  paragraph  that  the  defendant  has  established  and  imple- 
mented, with  due  care,  reasonable  practices  and  procedures  to 
effectively  prevent  telephone  solicitations  in  violation  of  the 
regulations  prescribed  under  this  subsection.  If  the  court  finds 
that  the  defendant  willfully  or  knowingly  violated  the  regula- 
tions prescribed  under  this  subsection,  the  court  may,  in  its 
discretion,  increase  the  amount  of  the  award  to  an  amount 
equal  to  not  more  than  3  times  the  amount  available  under 
subparagraph  (B)  of  this  paragraph. 

(6)  Relation  to  subsection  (b).— The  provisions  of  this 
subsection  shall  not  be  construed  to  permit  a  communication 
prohibited  by  subsection  (b). 
(d)  Technical  and  Procedural  Standards. — 

(1)  Prohibition. — It  shall  be  unlawful  for  any  person 
within  the  United  States — 

(A)  to  initiate  any  communication  using  a  telephone 
facsimile  machine,  or  to  make  any  telephone  call  using  any 
automatic  telephone  dialing  system,  that  does  not  comply 
with  the  technical  and  procedural  standards  prescribed 
under  this  subsection,  or  to  use  any  telephone  facsimile 
machine  or  automatic  telephone  dialing  system  in  a  man- 
ner that  does  not  comply  with  such  standards;  or 

(B)  to  use  a  computer  or  other  electronic  device  to 
send  any  message  via  a  telephone  facsimile  machine  un- 
less such  person  clearly  marks,  in  a  margin  at  the  top  or 
bottom  of  each  transmitted  page  of  the  message  or  on  the 
first  page  of  the  transmission,  the  date  and  time  it  is  sent 
and  an  identification  of  the  business,  other  entity,  or  indi- 
vidual sending  the  message  and  the  telephone  number  of 
the  sending  machine  or  of  such  business,  other  entity,  or 
individual. 

(2)  Telephone  facsimile  machines. — The  Commission 
shall  revise  the  regulations  setting  technical  and  procedural 
standards  for  telephone  facsimile  machines  to  require  that  any 
such  machine  which  is  manufactured  after  one  year  after  the 
date  of  enactment  of  this  section  clearly  marks,  in  a  margin  at 
the  top  or  bottom  of  each  transmitted  page  or  on  the  first  page 
of  each  transmission,  the  date  and  time  sent,  an  identification 
of  the  business,  other  entity,  or  individual  sending  the  mes- 
sage, and  the  telephone  number  of  the  sending  machine  or  of 
such  business,  other  entity,  or  individual. 

(3)  Artificial  or  prerecorded  voice  systems.— The 
Commission  shall  prescribe  technical  and  procedural  standards 
for  systems  that  are  used  to  transmit  any  artificial  or 
prerecorded  voice  message  via  telephone.  Such  standards  shall 
require  that — 
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(A)  all  artificial  or  prerecorded  telephone  messages  (i) 
shall,  at  the  beginning  of  the  message,  state  clearly  the 
identity  of  the  business,  individual,  or  other  entity  initi- 
ating the  call,  and  (ii)  shall,  during  or  after  the  message, 
state  clearly  the  telephone  number  or  address  of  such  busi- 
ness, other  entity,  or  individual;  and 

(B)  any  such  system  will  automatically  release  the 
called  party's  line  within  5  seconds  of  the  time  notification 
is  transmitted  to  the  system  that  the  called  party  has 
hung  up,  to  allow  the  called  party's  line  to  be  used  to  make 
or  receive  other  calls. 

(e)  Effect  on  State  Law.— 

(1)  State  law  not  preempted. — Except  for  the  standards 
prescribed  under  subsection  (d)  and  subject  to  paragraph  (2)  of 
this  subsection,  nothing  in  this  section  or  in  the  regulations 
prescribed  under  this  section  shall  preempt  any  State  law  that 
imposes  more  restrictive  intrastate  requirements  or  regulations 
on,  or  which  prohibits — 

(A)  the  use  of  telephone  facsimile  machines  or  other 
electronic  devices  to  send  unsolicited  advertisements; 

(B)  the  use  of  automatic  telephone  dialing  systems; 

(C)  the  use  of  artificial  or  prerecorded  voice  messages; 
or 

(D)  the  making  of  telephone  solicitations. 

(2)  State  use  of  databases. — If,  pursuant  to  subsection 
(c)(3),  the  Commission  requires  the  establishment  of  a  single 
national  database  of  telephone  numbers  of  subscribers  who  ob- 
ject to  receiving  telephone  solicitations,  a  State  or  local  author- 
ity may  not,  in  its  regulation  of  telephone  solicitations,  require 
the  use  of  any  database,  list,  or  listing  system  that  does  not 
include  the  part  of  such  single  national  database  that  relates 
to  such  State. 

(f)  Actions  by  States.— 

(1)  Authority  of  states.— Whenever  the  attorney  general 
of  a  State,  or  an  official  or  agency  designated  by  a  State,  has 
reason  to  believe  that  any  person  has  engaged  or  is  engaging 
in  a  pattern  or  practice  of  telephone  calls  or  other  trans- 
missions to  residents  of  that  State  in  violation  of  this  section 
or  the  regulations  prescribed  under  this  section,  the  State  may 
bring  a  civil  action  on  behalf  of  its  residents  to  enjoin  such 
calls,  an  action  to  recover  for  actual  monetary  loss  or  receive 
$500  in  damages  for  each  violation,  or  both  such  actions.  If  the 
court  finds  the  defendant  willfully  or  knowingly  violated  such 
regulations,  the  court  may,  in  its  discretion,  increase  the 
amount  of  the  award  to  an  amount  equal  to  not  more  than  3 
times  the  amount  available  under  the  preceding  sentence. 

(2)  Exclusive  jurisdiction  of  federal  courts.— The  dis- 
trict courts  of  the  United  States,  the  United  States  courts  of 
any  territory,  and  the  District  Court  of  the  United  States  for 
the  District  of  Columbia  shall  have  exclusive  jurisdiction  over 
all  civil  actions  brought  under  this  subsection.  Upon  proper  ap- 
phcation,  such  courts  shall  also  have  jurisdiction  to  issue  writs 
of  mandamus,  or  orders  affording  like  relief,  commanding  the 
defendant  to  comply  with  the  provisions  of  this  section  or  regu- 
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lations  prescribed  under  this  section,  including  the  require- 
ment that  the  defendant  take  such  action  as  is  necessary  to  re- 
move the  danger  of  such  violation.  Upon  a  proper  showing,  a 
permanent  or  temporary  injunction  or  restraining  order  shall 
be  granted  without  bond. 

(3)  Rights  of  commission. — The  State  shall  serve  prior 
written  notice  of  any  such  civil  action  upon  the  Commission 
and  provide  the  Commission  with  a  copy  of  its  complaint,  ex- 
cept in  any  case  where  such  prior  notice  is  not  feasible,  in 
which  case  the  State  shall  serve  such  notice  immediately  upon 
instituting  such  action.  The  Commission  shall  have  the  right 
(A)  to  intervene  in  the  action,  (B)  upon  so  intervening,  to  be 
heard  on  all  matters  arising  therein,  and  (C)  to  file  petitions 
for  appeal. 

(4)  Venue;  service  of  process.— Any  civil  action  brought 
under  this  subsection  in  a  district  court  of  the  United  States 
may  be  brought  in  the  district  wherein  the  defendant  is  found 
or  is  an  inhabitant  or  transacts  business  or  wherein  the  viola- 
tion occurred  or  is  occurring,  and  process  in  such  cases  may  be 
served  in  any  district  in  which  the  defendant  is  an  inhabitant 
or  where  the  defendant  may  be  found. 

(5)  Investigatory  powers. — For  purposes  of  bringing  any 
civil  action  under  this  subsection,  nothing  in  this  section  shall 
prevent  the  attorney  general  of  a  State,  or  an  official  or  agency 
designated  by  a  State,  from  exercising  the  powers  conferred  on 
the  attorney  general  or  such  official  by  the  laws  of  such  State 
to  conduct  investigations  or  to  administer  oaths  or  affirmations 
or  to  compel  the  attendance  of  witnesses  or  the  production  of 
documentary  and  other  evidence. 

(6)  Effect  on  state  court  proceedings.— Nothing  con- 
tained in  this  subsection  shall  be  construed  to  prohibit  an 
authorized  State  official  from  proceeding  in  State  court  on  the 
basis  of  an  alleged  violation  of  any  general  civil  or  criminal 
statute  of  such  State. 

(7)  Limitation. — Whenever  the  Commission  has  instituted 
a  civil  action  for  violation  of  regulations  prescribed  under  this 
section,  no  State  may,  during  the  pendency  of  such  action  insti- 
tuted by  the  Commission,  subsequently  institute  a  civil  action 
against  any  defendant  named  in  the  Commission's  complaint 
for  any  violation  as  alleged  in  the  Commission's  complaint. 

(8)  Definition. — As  used  in  this  subsection,  the  term  "at- 
torney general"  means  the  chief  legal  officer  of  a  State. 

(g)  Junk  Fax  Enforcement  Report. — The  Commission  shall 
submit  an  annual  report  to  Congress  regarding  the  enforcement 
during  the  past  year  of  the  provisions  of  this  section  relating  to 
sending  of  unsolicited  advertisements  to  telephone  facsimile  ma- 
chines, which  report  shall  include — 

(1)  the  number  of  complaints  received  by  the  Commission 
during  such  year  alleging  that  a  consumer  received  an  unsolic- 
ited advertisement  via  telephone  facsimile  machine  in  violation 
of  the  Commission's  rules; 

(2)  the  number  of  citations  issued  by  the  Commission  pur- 
suant to  section  503  during  the  year  to  enforce  any  law,  regu- 
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lation,  or  policy  relating  to  sending  of  unsolicited  advertise- 
ments to  telephone  facsimile  machines; 

(3)  the  number  of  notices  of  apparent  liability  issued  by 
the  Commission  pursuant  to  section  503  during  the  year  to  en- 
force any  law,  regulation,  or  policy  relating  to  sending  of  unso- 
licited advertisements  to  telephone  facsimile  machines; 

(4)  for  each  notice  referred  to  in  paragraph  (3) — 

(A)  the  amount  of  the  proposed  forfeiture  penalty  in- 
volved; 

(B)  the  person  to  whom  the  notice  was  issued; 

(C)  the  length  of  time  between  the  date  on  which  the 
complaint  was  filed  and  the  date  on  which  the  notice  was 
issued;  and 

(D)  the  status  of  the  proceeding; 

(5)  the  number  of  final  orders  imposing  forfeiture  penalties 
issued  pursuant  to  section  503  during  the  year  to  enforce  any 
law,  regulation,  or  policy  relating  to  sending  of  unsolicited 
advertisements  to  telephone  facsimile  machines; 

(6)  for  each  forfeiture  order  referred  to  in  paragraph  (5) — 

(A)  the  amount  of  the  penalty  imposed  by  the  order; 

(B)  the  person  to  whom  the  order  was  issued; 

(C)  whether  the  forfeiture  penalty  has  been  paid;  and 

(D)  the  amount  paid; 

(7)  for  each  case  in  which  a  person  has  failed  to  pay  a  for- 
feiture penalty  imposed  by  such  a  final  order,  whether  the 
Commission  referred  such  matter  for  recovery  of  the  penalty; 
and 

(8)  for  each  case  in  which  the  Commission  referred  such  an 
order  for  recovery — 

(A)  the  number  of  days  from  the  date  the  Commission 
issued  such  order  to  the  date  of  such  referral; 

(B)  whether  an  action  has  been  commenced  to  recover 
the  penalty,  and  if  so,  the  number  of  days  from  the  date 
the  Commission  referred  such  order  for  recovery  to  the 
date  of  such  commencement;  and 

(C)  whether  the  recovery  action  resulted  in  collection 
of  any  amount,  and  if  so,  the  amount  collected. 

SEC.  228.  [47  U.S.C.  228]  REGULATION  OF  CARRIER  OFFERING  OF  PAY- 
PER-CALL  SERVICES. 

(a)  Purpose. — It  is  the  purpose  of  this  section — 

(1)  to  put  into  effect  a  system  of  national  regulation  and 
review  that  will  oversee  interstate  pay-per-call  services;  and 

(2)  to  recognize  the  Commission's  authority  to  prescribe 
regulations  and  enforcement  procedures  and  conduct  oversight 
to  afford  reasonable  protection  to  consumers  of  pay-per-call 
services  and  to  assure  that  violations  of  Federal  law  do  not 
occur. 

(b)  General  Authority  for  Regulations.— The  Commission 
by  regulation  shall,  within  270  days  after  the  date  of  enactment  of 
this  section,  establish  a  system  for  oversight  and  regulation  of  pay- 
per-call  services  in  order  to  provide  for  the  protection  of  consumers 
in  accordance  with  this  Act  and  other  appUcable  Federal  statutes 
and  regulations.  The  Commission's  final  rules  shall — 
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(1)  include  measures  that  provide  a  consumer  of  pay-per- 
call  services  with  adequate  and  clear  descriptions  of  the  rights 
of  the  caller; 

(2)  define  the  obligations  of  common  carriers  with  respect 
to  the  provision  of  pay-per-call  services; 

(3)  include  requirements  on  such  carriers  to  protect 
against  abusive  practices  by  providers  of  pay-per-call  services; 

(4)  identify  procedures  by  which  common  carriers  and  pro- 
viders of  pay-per-call  services  may  take  affirmative  steps  to 
protect  against  nonpayment  of  legitimate  charges;  and 

(5)  require  that  any  service  described  in  subparagraphs  (A) 
and  (B)  of  subsection  (i)(l)  be  offered  only  through  the  use  of 
certain  telephone  number  prefixes  and  area  codes. 

(c)  Common  Carrier  Obligations.— Within  270  days  after  the 
date  of  enactment  of  this  section,  the  Commission  shall,  by  regula- 
tion, establish  the  following  requirements  for  common  carriers: 

(1)  Contractual  obligations  to  comply.— Any  common 
carrier  assigning  to  a  provider  of  pay-per-call  services  a  tele- 
phone number  with  a  prefix  or  area  code  designated  by  the 
Commission  in  accordance  with  subsection  (b)(5)  shall  require 
by  contract  or  tariff  that  such  provider  comply  with  the  provi- 
sions of  titles  II  and  III  of  the  Telephone  Disclosure  and  Dis- 
pute Resolution  Act  and  the  regulations  prescribed  by  the  Fed- 
eral Trade  Commission  pursuant  to  those  titles. 

(2)  Information  availability.— A  common  carrier  that  by 
tariff  or  contract  assigns  a  telephone  number  with  a  prefix  or 
area  code  designated  by  the  Commission  in  accordance  with 
subsection  (b)(5)  to  a  provider  of  a  pay-per-call  service  shall 
make  readily  available  on  request  to  Federal  and  State  agen- 
cies and  other  interested  persons — 

(A)  a  list  of  the  telephone  numbers  for  each  of  the  pay- 
per-call  services  it  carries; 

(B)  a  short  description  of  each  such  service; 

(C)  a  statement  of  the  total  cost  or  the  cost  per  minute 
and  any  other  fees  for  each  such  service; 

(D)  a  statement  of  the  pay-per-call  service's  name, 
business  address,  and  business  telephone;  and 

(E)  such  other  information  as  the  Commission  con- 
siders necessary  for  the  enforcement  of  this  section  and 
other  applicable  Federal  statutes  and  regulations. 

(3)  COMPLLVNCE  procedures. — A  common  carrier  that  by 
contract  or  tariff"  assigns  a  telephone  number  with  a  prefix  or 
area  code  designated  by  the  Commission  in  accordance  with 
subsection  (b)(5)  to  a  provider  of  pay-per-call  services  shall  ter- 
minate, in  accordance  with  procedures  specified  in  such  regula- 
tions, the  offering  of  a  pay-per-call  service  of  a  provider  if  the 
carrier  knows  or  reasonably  should  know  that  such  service  is 
not  provided  in  compliance  with  title  II  or  III  of  the  Telephone 
Disclosure  and  Dispute  Resolution  Act  or  the  regulations  pre- 
scribed by  the  Federal  Trade  Commission  pursuant  to  such  ti- 
tles. 

(4)  Subscriber  disconnection  prohibited.— A  common 
carrier  shall  not  disconnect  or  interrupt  a  subscriber's  local  ex- 
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change  telephone  service  or  long  distance  telephone  service  be- 
cause of  nonpayment  of  charges  for  any  pay-per-call  service. 

(5)  Blocking  and  presubscription. — A  common  carrier 
that  provides  local  exchange  service  shall — 

(A)  offer  telephone  subscribers  (where  technically  fea- 
sible) the  option  of  blocking  access  from  their  telephone 
number  to  all,  or  to  certain  specific,  prefixes  or  area  codes 
used  by  pay-per-call  services,  which  option — 

(i)  shall  be  offered  at  no  charge  (I)  to  all  sub- 
scribers for  a  period  of  60  days  after  the  issuance  of 
the  regulations  under  subsection  (b),  and  (II)  to  any 
subscriber  who  subscribes  to  a  new  telephone  number 
until  60  days  after  the  time  the  new  telephone  number 
is  effective;  and 

(ii)  shall  otherwise  be  offered  at  a  reasonable  fee; 
and 

(B)  offer  telephone  subscribers  (where  the  Commission 
determines  it  is  technically  and  economically  feasible),  in 
combination  with  the  blocking  option  described  imder  sub- 
paragraph (A),  the  option  of  presubscribing  to  or  blocking 
only  specific  pay-per-call  services  for  a  reasonable  one-time 
charge. 

The  regulations  prescribed  under  subparagraph  (A)(i)  of  this 
paragraph  may  permit  the  costs  of  such  blocking  to  be  recov- 
ered by  contract  or  tariff,  but  such  costs  may  not  be  recovered 
from  local  or  long-distance  ratepayers.  Nothing  in  this  sub- 
section precludes  a  common  carrier  from  filing  its  rates  and 
regulations  regarding  blocking  and  presubscription  in  its  inter- 
state tariffs. 

(6)  Verification  of  charitable  status. — A  common  car- 
rier that  assigns  by  contract  or  tariff  a  telephone  number  with 
a  prefix  or  area  code  designated  by  the  Commission  in  accord- 
ance with  subsection  (b)(5)  to  a  provider  of  pay-per-call  services 
that  the  carrier  knows  or  reasonably  should  know  is  engaged 
in  soliciting  charitable  contributions  shall  obtain  from  such 
provider  proof  of  the  tax  exempt  status  of  any  person  or  orga- 
nization for  which  contributions  are  solicited. 

(7)  Billing  for  800  calls. — A  common  carrier  shall  pro- 
hibit by  tariff  or  contract  the  use  of  any  800  telephone  number, 
or  other  telephone  number  advertised  or  widely  understood  to 
be  toll  free,  in  a  manner  that  would  result  in — 

(A)  the  calling  party  being  assessed,  by  virtue  of  com- 
pleting the  call,  a  charge  for  the  call; 

(B)  the  calling  party  being  connected  to  a  pay-per-call 
service; 

(C)  the  calling  party  being  charged  for  information 
conveyed  during  the  call  unless — 

(i)  the  calling  party  has  a  written  agreement  (in- 
cluding an  agreement  transmitted  through  electronic 
medium)  that  meets  the  requirements  of  paragraph 
(8);  or 

(ii)  the  calling  party  is  charged  for  the  information 
in  accordance  with  paragraph  (9); 
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(D)  the  calling  party  being  called  back  collect  for  the 
provision  of  audio  information  services  or  simultaneous 
voice  conversation  services;  or 

(E)  the  calling  party  being  assessed,  by  virtue  of  being 
asked  to  connect  or  otherwise  transfer  to  a  pay-per-call 
service,  a  charge  for  the  call. 

(8)  Subscription  agreements  for  billing  for  informa- 
tion PROVIDED  via  toll-free  CALLS. — 

(A)  In  general. — For  purposes  of  paragraph  (7)(C)(i), 
a  written  subscription  does  not  meet  the  requirements  of 
this  paragraph  unless  the  agreement  specifies  the  material 
terms  and  conditions  under  which  the  information  is  of- 
fered and  includes — 

(i)  the  rate  at  which  charges  are  assessed  for  the 
information; 

(ii)  the  information  provider's  name; 

(iii)  the  information  provider's  business  address; 

(iv)  the  information  provider's  regular  business 
telephone  number; 

(v)  the  information  provider's  agreement  to  notify 
the  subscriber  at  least  one  billing  cycle  in  advance  of 
all  future  changes  in  the  rates  charged  for  the  infor- 
mation; and 

(vi)  the  subscriber's  choice  of  payment  method, 
which  may  be  by  direct  remit,  debit,  prepaid  account, 
phone  bill,  or  credit  or  calling  card. 

(B)  Billing  arrangements.— If  a  subscriber  elects, 
pursuant  to  subparagraph  (A)(vi),  to  pay  by  means  of  a 
phone  bill — 

(i)  the  agreement  shall  clearly  explain  that  the 
subscriber  will  be  assessed  for  calls  made  to  the  infor- 
mation service  from  the  subscriber's  phone  line; 

(ii)  the  phone  bill  shall  include,  in  prominent  type, 
the  following  disclaimer: 

"Common  carriers  may  not  disconnect  local  or 
long  distance  telephone  service  for  failure  to  pay 
disputed  charges  for  information  services.";  and 
(iii)  the  phone  bill  shall  clearly  list  the  800  num- 
ber dialed. 

(C)  Use  of  pins  to  prevent  unauthorized  use.— A 
written  agreement  does  not  meet  the  requirements  of  this 
paragraph  unless  it — 

(i)  includes  a  unique  personal  identification  num- 
ber or  other  subscriber-specific  identifier  and  requires 
a  subscriber  to  use  this  number  or  identifier  to  obtain 
access  to  the  information  provided  and  includes 
instructions  on  its  use;  and 

(ii)  assures  that  any  charges  for  services  accessed 
by  use  of  the  subscriber's  personal  identification  num- 
ber or  subscriber-specific  identifier  be  assessed  to  sub- 
scriber's source  of  payment  elected  pursuant  to  sub- 
paragraph (A)(vi). 
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(D)  Exceptions.— Notwithstanding  paragraph  (7)(C), 
a  written  agreement  that  meets  the  requirements  of  this 
paragraph  is  not  required — 

(i)  for  calls  utilizing  telecommunications  devices 
for  the  deaf; 

(ii)  for  directory  services  provided  by  a  common 
carrier  or  its  affiliate  or  by  a  local  exchange  carrier  or 
its  affiliate;  or 

(iii)  for  any  purchase  of  goods  or  of  services  that 
are  not  information  services. 

(E)  Termination  of  service.— On  receipt  by  a  com- 
mon carrier  of  a  complaint  by  any  person  that  an  informa- 
tion provider  is  in  violation  of  the  provisions  of  this  sec- 
tion, a  carrier  shall — 

(i)  promptly  investigate  the  complaint;  and 
(ii)  if  the  carrier  reasonably  determines  that  the 
complaint  is  valid,  it  may  terminate  the  provision  of 
service  to  an  information  provider  unless  the  provider 
supplies  evidence  of  a  written  agreement  that  meets 
the  requirements  of  this  section. 

(F)  Treatment  of  remedies.— The  remedies  provided 
in  this  paragraph  are  in  addition  to  any  other  remedies 
that  are  available  under  title  V  of  this  Act. 

(9)  Charges  by  credit,  prepaid,  debit,  charge,  or  call- 
ing CARD  IN  ABSENCE  OF  AGREEMENT.— For  purposes  of  para- 
graph (7)(C)(ii),  a  calling  party  is  not  charged  in  accordance 
with  this  paragraph  unless  the  calling  party  is  charged  by 
means  of  a  credit,  prepaid,  debit,  charge,  or  calling  card  and 
the  information  service  provider  includes  in  response  to  each 
call  an  introductory  disclosure  message  that — 

(A)  clearly  states  that  there  is  a  charge  for  the  call; 

(B)  clearly  states  the  service's  total  cost  per  minute 
and  any  other  fees  for  the  service  or  for  any  service  to 
which  the  caller  may  be  transferred; 

(C)  explains  that  the  charges  must  be  billed  on  either 
a  credit,  prepaid,  debit,  charge,  or  calling  card; 

(D)  asks  the  caller  for  the  card  number; 

(E)  clearly  states  that  charges  for  the  call  begin  at  the 
end  of  the  introductory  message;  and 

(F)  clearly  states  that  the  caller  can  hang  up  at  or  be- 
fore the  end  of  the  introductory  message  without  incurring 
any  charge  whatsoever. 

(10)  Bypass  of  introductory  disclosure  message.— The 
requirements  of  paragraph  (9)  shall  not  apply  to  calls  from  re- 
peat callers  using  a  bjrpass  mechanism  to  avoid  listening  to  the 
introductory  message:  Provided,  That  information  providers 
shall  disable  such  a  bypass  mechanism  after  the  institution  of 
any  price  increase  and  for  a  period  of  time  determined  to  be 
sufficient  by  the  Federal  Trade  Commission  to  give  callers  ade- 
quate and  sufficient  notice  of  a  price  increase. 

(11)  Definition  of  calling  card.— As  used  in  this  sub- 
section, the  term  "calling  card"  means  an  identifying  number 
or  code  unique  to  the  individual,  that  is  issued  to  the  indi- 
vidual by  a  common  carrier  and  enables  the  individual  to  be 
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charged  by  means  of  a  phone  bill  for  charges  incurred  inde- 
pendent of  where  the  call  originates. 

(d)  Billing  and  Collection  Practices.— The  regulations  re- 
quired by  this  section  shall  require  that  any  common  carrier  that 
by  tariff  or  contract  assigns  a  telephone  number  with  a  prefix  or 
area  code  designated  by  the  Commission  in  accordance  with  sub- 
section (b)(5)  to  a  provider  of  a  pay-per-call  service  and  that  offers 
billing  and  collection  services  to  such  provider — 

(1)  ensure  that  a  subscriber  is  not  billed — 

(A)  for  pay-per-call  services  that  such  carrier  knows  or 
reasonably  should  know  was  provided  in  violation  of  the 
regulations  issued  pursuant  to  title  II  of  the  Telephone 
Disclosure  and  Dispute  Resolution  Act;  or 

(B)  under  such  other  circumstances  as  the  Commission 
determines  necessary  in  order  to  protect  subscribers  from 
abusive  practices; 

(2)  establish  a  local  or  a  toll-free  telephone  number  to  an- 
swer questions  and  provide  information  on  subscribers'  rights 
and  obligations  with  regard  to  their  use  of  pay-per-call  services 
and  to  provide  to  callers  the  name  and  mailing  address  of  any 
provider  of  pay-per-call  services  offered  by  the  common  carrier; 

(3)  within  60  days  after  the  issuance  of  final  regulations 
pursuant  to  subsection  (b),  provide,  either  directly  or  through 
contract  with  any  local  exchange  carrier  that  provides  billing 
or  collection  services  to  the  common  carrier,  to  all  of  such  com- 
mon carrier's  telephone  subscribers,  to  all  new  subscribers,  and 
to  all  subscribers  requesting  service  at  a  new  location,  a  disclo- 
sure statement  that  sets  forth  all  rights  and  obligations  of  the 
subscriber  and  the  carrier  with  respect  to  the  use  and  payment 
for  pay-per-call  services,  including  the  right  of  a  subscriber  not 
to  be  billed  and  the  applicable  blocking  option;  and 

(4)  in  any  billing  to  telephone  subscribers  that  includes 
charges  for  any  pay-per-call  service — 

(A)  display  any  charges  for  pay-per-call  services  in  a 
part  of  the  subscriber's  bill  that  is  identified  as  not  being 
related  to  local  and  long  distance  telephone  charges; 

(B)  for  each  charge  so  displayed,  specify,  at  a  min- 
imum, the  type  of  service,  the  amount  of  the  charge,  and 
the  date,  time,  and  duration  of  the  call;  and 

(C)  identify  the  toll-free  number  established  pursuant 
to  paragraph  (2). 

(e)  Liability.— 

(1)  Common  carriers  not  ll^ble  for  transmission  or 
billing. — No  common  carrier  shall  be  liable  for  a  criminal  or 
civil  sanction  or  penalty  solely  because  the  carrier  provided 
transmission  or  billing  and  collection  for  a  pay-per-call  service 
unless  the  carrier  knew  or  reasonably  should  have  known  that 
such  service  was  provided  in  violation  of  a  provision  of,  or  reg- 
ulation prescribed  pursuant  to,  title  II  or  III  of  the  Telephone 
Disclosure  and  Dispute  Resolution  Act  or  any  other  Federal 
law.  This  paragraph  shall  not  prevent  the  Commission  from 
imposing  a  sanction  or  penalty  on  a  common  carrier  for  a  viola- 
tion by  that  carrier  of  a  regulation  prescribed  under  this  sec- 
tion. 


85 COMMUNICATIONS  ACT  OF  1934 Sec.  228 

(2)  Civil  liability. — No  cause  of  action  may  be  brought  in 
any  court  or  administrative  agency  against  any  common  car- 
rier or  any  of  its  affiliates  on  account  of  any  act  of  the  carrier 
or  affihate  to  terminate  any  pay-per-call  service  in  order  to 
comply  with  the  regulations  prescribed  under  this  section,  title 
II  or  III  of  the  Telephone  Disclosure  and  Dispute  Resolution 
Act,  or  any  other  Federal  law  unless  the  complainant  dem- 
onstrates that  the  carrier  or  affiliate  did  not  act  in  good  faith. 
(0  Special  Provisions.— 

(1)  Consumer  refund  requirements.— The  regulations 
required  by  subsection  (d)  shall  establish  procedures,  con- 
sistent with  the  provisions  of  titles  II  and  III  of  the  Telephone 
Disclosure  and  Dispute  Resolution  Act,  to  ensure  that  carriers 
and  other  parties  providing  billing  and  collection  services  with 
respect  to  pay-per-call  services  provide  appropriate  refunds  to 
subscribers  who  have  been  billed  for  pay-per-call  services  pur- 
suant to  programs  that  have  been  found  to  have  violated  this 
section  or  such  regulations,  any  provision  of,  or  regulations 
prescribed  pursuant  to,  title  II  or  III  of  the  Telephone  Disclo- 
sure and  Dispute  Resolution  Act,  or  any  other  Federal  law. 

(2)  Recovery  of  costs.— The  regulations  prescribed  by 
the  Commission  under  this  section  shall  permit  a  common  car- 
rier to  recover  its  cost  of  complying  with  such  regulations  from 
providers  of  pay-per-call  services,  but  shall  not  permit  such 
costs  to  be  recovered  from  local  or  long  distance  ratepayers. 

(3)  Recommendations  on  data  pay-per-call.— The  Com- 
mission, within  one  year  after  the  date  of  enactment  of  this 
section,  shall  submit  to  the  Congress  the  Commission's  rec- 
ommendations with  respect  to  the  extension  of  regulations 
under  this  section  to  persons  that  provide,  for  a  per-call 
charge,  data  services  that  are  not  pay-per-call  services. 

(g)  Effect  on  Other  Law.— 

(1)  No  preemption  of  election  law.— Nothing  in  this 
section  shall  relieve  any  provider  of  pay-per-call  services,  com- 
mon carrier,  local  exchange  carrier,  or  any  other  person  from 
the  obligation  to  comply  with  Federal,  State,  and  local  election 
statutes  and  regulations. 

(2)  Consumer  protection  laws.— Nothing  in  this  section 
shall  relieve  any  provider  of  pay-per-call  services,  common  car- 
rier, local  exchange  carrier,  or  any  other  person  from  the  obli- 
gation to  comply  with  any  Federal,  State,  or  local  statute  or 
regulation  relating  to  consumer  protection  or  unfair  trade. 

(3)  Gambling  laws.— Nothing  in  this  section  shall  pre- 
clude any  State  from  enforcing  its  statutes  and  regulations 
with  regard  to  lotteries,  wagering,  betting,  and  other  gambling 
activities. 

(4)  State  authority. — Nothing  in  this  section  shall  pre- 
clude any  State  from  enacting  and  enforcing  additional  and 
complementary  oversight  and  regulatory  systems  or  proce- 
dures, or  both,  so  long  as  such  systems  and  procedures  govern 
intrastate  services  and  do  not  significantly  impede  the  enforce- 
ment of  this  section  or  other  Federal  statutes. 

(5)  Enforcement  of  existing  regulations.— Nothing  in 
this  section  shall  be  construed  to  prohibit  the  Commission  from 
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enforcing  regulations  prescribed  prior  to  the  date  of  enactment 
of  this  section  in  fulfiUing  the  requirements  of  this  section  to 
the  extent  that  such  regulations  are  consistent  with  the  provi- 
sions of  this  section, 
(h)  Effect  on  Dial-a-Porn  Prohibitions.— Nothing  in  this 

section  shall  affect  the  provisions  of  section  223  of  this  Act. 

(i)  Definition  of  Pay-Per-Call  Services.— For  purposes  of 

this  section — 

(1)  The  term  "pay-per-call  services"  means  any  service — 

(A)  in  which  any  person  provides  or  purports  to 
provide — 

(i)  audio  information  or  audio  entertainment  pro- 
duced or  packaged  by  such  person; 

(ii)  access  to  simultaneous  voice  conversation  serv- 
ices; or 

(iii)  any  service,  including  the  provision  of  a  prod- 
uct, the  charges  for  which  are  assessed  on  the  basis  of 
the  completion  of  the  call; 

(B)  for  which  the  caller  pays  a  per-call  or  per-time-in- 
terval  charge  that  is  greater  than,  or  in  addition  to,  the 
charge  for  transmission  of  the  call;  and 

(C)  which  is  accessed  through  use  of  a  900  telephone 
number  or  other  prefix  or  area  code  designated  by  the 
Commission  in  accordance  with  subsection  (b)(5). 

(2)  Such  term  does  not  include  directory  services  provided 
by  a  common  carrier  or  its  affiliate  or  by  a  local  exchange  car- 
rier or  its  affiliate,  or  any  service  for  which  users  are  assessed 
charges  only  after  entering  into  a  presubscription  or  com- 
parable arrangement  with  the  provider  of  such  service. 

SEC.  229.    [47   U.S.C.   229]   COMMUNICATIONS  ASSISTANCE   FOR  LAW 
ENFORCEMENT  ACT  COMPLIANCE. 

(a)  In  General. — The  Commission  shall  prescribe  such  rules 
as  are  necessary  to  implement  the  requirements  of  the  Communica- 
tions Assistance  for  Law  Enforcement  Act. 

(b)  Systems  Security  and  Integrity.— The  rules  prescribed 
pursuant  to  subsection  (a)  shall  include  rules  to  implement  section 
105  of  the  Communications  Assistance  for  Law  Enforcement  Act 
that  require  common  carriers — 

(1)  to  establish  appropriate  policies  and  procedures  for  the 
supervision  and  control  of  its  officers  and  employees — 

(A)  to  require  appropriate  authorization  to  activate 
interception  of  communications  or  access  to  call-identifying 
information;  and 

(B)  to  prevent  any  such  interception  or  access  without 
such  authorization; 

(2)  to  maintain  secure  and  accurate  records  of  any  inter- 
ception or  access  with  or  without  such  authorization;  and 

(3)  to  submit  to  the  Commission  the  policies  and  proce- 
dures adopted  to  comply  with  the  requirements  established 
under  paragraphs  (1)  and  (2). 

(c)  Commission  Review  of  Compliance. — The  Commission 
shall  review  the  policies  and  procedures  submitted  under  sub- 
section (b)(3)  and  shall  order  a  common  carrier  to  modify  any  such 
policy  or  procedure  that  the  Commission  determines  does  not  com- 
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ply  with  Commission  regulations.  The  Commission  shall  conduct 
such  investigations  as  may  be  necessary  to  insure  compliance  by 
common  carriers  with  the  requirements  of  the  regulations  pre- 
scribed under  this  section. 

(d)  Penalties. — For  purposes  of  this  Act,  a  violation  by  an  offi- 
cer or  employee  of  any  policy  or  procedure  adopted  by  a  common 
carrier  pursuant  to  subsection  (b),  or  of  a  rule  prescribed  by  the 
Commission  pursuant  to  subsection  (a),  shall  be  considered  to  be  a 
violation  by  the  carrier  of  a  rule  prescribed  by  the  Commission  pur- 
suant to  this  Act. 

(e)  Cost  Recovery  for  Communications  Assistance  for 
Law  Enforcement  Act  Compliance.— 

(1)  Petitions  authorized. — A  common  carrier  may  peti- 
tion the  Commission  to  adjust  charges,  practices,  classifica- 
tions, and  regulations  to  recover  costs  expended  for  making 
modifications  to  equipment,  facilities,  or  services  pursuant  to 
the  requirements  of  section  103  of  the  Communications  Assist- 
ance for  Law  Enforcement  Act. 

(2)  Commission  authority.— The  Commission  may  grant, 
with  or  without  modification,  a  petition  under  paragraph  (1)  if 
the  Commission  determines  that  such  costs  are  reasonable  and 
that  permitting  recovery  is  consistent  with  the  public  interest. 
The  Commission  may,  consistent  with  maintaining  just  and 
reasonable  charges,  practices,  classifications,  and  regulations 
in  connection  with  the  provision  of  interstate  or  foreign  com- 
munication by  wire  or  radio  by  a  common  carrier,  allow  car- 
riers to  adjust  such  charges,  practices,  classifications,  and  reg- 
ulations in  order  to  carry  out  the  purposes  of  this  Act. 

(3)  Joint  board. — The  Commission  shall  convene  a  Fed- 
eral-State joint  board  to  recommend  appropriate  changes  to 
part  36  of  the  Commission's  rules  with  respect  to  recovery  of 
costs  pursuant  to  charges,  practices,  classifications,  and  regula- 
tions under  the  jurisdiction  of  the  Commission. 

SEC.  230.  [47  U.S.C.  230]  PROTECTION  FOR  PRIVATE  BLOCKING  AND 
SCREENING  OF  OFFENSIVE  MATERIAL. 

(a)  Findings. — The  Congress  finds  the  following: 

(1)  The  rapidly  developing  array  of  Internet  and  other 
interactive  computer  services  available  to  individual  Americans 
represent  an  extraordinary  advance  in  the  availability  of  edu- 
cational and  informational  resources  to  our  citizens. 

(2)  These  services  offer  users  a  great  degree  of  control  over 
the  information  that  they  receive,  as  well  as  the  potential  for 
even  greater  control  in  the  future  as  technology  develops. 

(3)  The  Internet  and  other  interactive  computer  services 
offer  a  forum  for  a  true  diversity  of  political  discourse,  unique 
opportunities  for  cultural  development,  and  myriad  avenues  for 
intellectual  activity. 

(4)  The  Internet  and  other  interactive  computer  services 
have  flourished,  to  the  benefit  of  all  Americans,  with  a  min- 
imum of  government  regulation. 

(5)  Increasingly  Americans  are  relying  on  interactive 
media  for  a  variety  of  pohtical,  educational,  cultural,  and 
entertainment  services. 

(b)  Policy.— It  is  the  policy  of  the  United  States— 
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(1)  to  promote  the  continued  development  of  the  Internet 
and  other  interactive  computer  services  and  other  interactive 
media; 

(2)  to  preserve  the  vibrant  and  competitive  free  market 
that  presently  exists  for  the  Internet  and  other  interactive 
computer  services,  unfettered  by  Federal  or  State  regulation; 

(3)  to  encourage  the  development  of  technologies  which 
maximize  user  control  over  what  information  is  received  by 
individuals,  families,  and  schools  who  use  the  Internet  and 
other  interactive  computer  services; 

(4)  to  remove  disincentives  for  the  development  and  utili- 
zation of  blocking  and  filtering  technologies  that  empower  par- 
ents to  restrict  their  children's  access  to  objectionable  or  inap- 
propriate online  material;  and 

(5)  to  ensure  vigorous  enforcement  of  Federal  criminal 
laws  to  deter  and  punish  trafficking  in  obscenity,  stalking,  and 
harassment  by  means  of  computer. 

(c)  Protection  for  "Good  Samaritan"  Blocking  and 
Screening  of  Offensive  Material.— 

(1)  Treatment  of  publisher  or  speaker. — No  provider  or 
user  of  an  interactive  computer  service  shall  be  treated  as  the 
publisher  or  speaker  of  any  information  provided  by  another 
information  content  provider. 

(2)  Civil  ll\bility. — No  provider  or  user  of  an  interactive 
computer  service  shall  be  held  liable  on  account  of — 

(A)  any  action  voluntarily  taken  in  good  faith  to  re- 
strict access  to  or  availability  of  material  that  the  provider 
or  user  considers  to  be  obscene,  lewd,  lascivious,  filthy, 
excessively  violent,  harassing,  or  otherwise  objectionable, 
whether  or  not  such  material  is  constitutionally  protected; 
or 

(B)  any  action  taken  to  enable  or  make  available  to 
information  content  providers  or  others  the  technical 
means  to  restrict  access  to  material  described  in  para- 
graph (1)1. 

(d)  Obligations  of  Interactive  Computer  Service.— A  pro- 
vider of  interactive  computer  service  shall,  at  the  time  of  entering 
an  agreement  with  a  customer  for  the  provision  of  interactive  com- 
puter service  and  in  a  manner  deemed  appropriate  by  the  provider, 
notify  such  customer  that  parental  control  protections  (such  as 
computer  hardware,  software,  or  filtering  services)  are  commer- 
cially available  that  may  assist  the  customer  in  limiting  access  to 
material  that  is  harmful  to  minors.  Such  notice  shall  identify,  or 
provide  the  customer  with  access  to  information  identifying,  cur- 
rent providers  of  such  protections. 

(e)  Effect  on  Other  Laws.— 

(1)  No  effect  on  criminal  law. — Nothing  in  this  section 
shall  be  construed  to  impair  the  enforcement  of  section  223  or 
231  of  this  Act,  chapter  71  (relating  to  obscenity)  or  110  (relat- 
ing to  sexual  exploitation  of  children)  of  title  18,  United  States 
Code,  or  any  other  Federal  criminal  statute. 


So  in  law.  Probably  should  be  subparagraph  (A). 
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(2)  No  EFFECT  ON  INTELLECTUAL  PROPERTY  LAW.— Nothing 

in  this  section  shall  be  construed  to  limit  or  expand  any  law 
pertaining  to  intellectual  property. 

(3)  State  law. — Nothing  in  this  section  shall  be  construed 
to  prevent  any  State  from  enforcing  any  State  law  that  is  con- 
sistent with  this  section.  No  cause  of  action  may  be  brought 
and  no  liability  may  be  imposed  under  any  State  or  local  law 
that  is  inconsistent  with  this  section. 

(4)  No  EFFECT  ON  COMMUNICATIONS  PRIVACY  LAW.— Noth- 
ing in  this  section  shall  be  construed  to  limit  the  application 
of  the  Electronic  Communications  Privacy  Act  of  1986  or  any 
of  the  amendments  made  by  such  Act,  or  any  similar  State 
law. 

(D  Definitions. — As  used  in  this  section: 

(1)  Internet. — The  term  "Internet"  means  the  inter- 
national computer  network  of  both  Federal  and  non-Federal 
interoperable  packet  switched  data  networks. 

(2)  Interactive  computer  service. — The  term  "inter- 
active computer  service"  means  any  information  service,  sys- 
tem, or  access  software  provider  that  provides  or  enables  com- 
puter access  by  multiple  users  to  a  computer  server,  including 
specifically  a  service  or  system  that  provides  access  to  the 
Internet  and  such  systems  operated  or  services  offered  by  li- 
braries or  educational  institutions. 

(3)  Information  content  provider.— The  term  "informa- 
tion content  provider"  means  any  person  or  entity  that  is 
responsible,  in  whole  or  in  part,  for  the  creation  or  develop- 
ment of  information  provided  through  the  Internet  or  any 
other  interactive  computer  service. 

(4)  Access  software  provider.— The  term  "access  soft- 
ware provider"  means  a  provider  of  software  (including  client 
or  server  software),  or  enabling  tools  that  do  any  one  or  more 
of  the  following: 

(A)  filter,  screen,  allow,  or  disallow  content; 

(B)  pick,  choose,  analyze,  or  digest  content;  or 

(C)  transmit,  receive,  display,  forward,  cache,  search, 
subset,  organize,  reorganize,  or  translate  content. 

SEC.  231.  [47  U.S.C.  231]  RESTRICTION  OF  ACCESS  BY  MINORS  TO  MA- 
TERIALS commercially  DISTRIBUTED  BY  MEANS  OF 
WORLD  WIDE  WEB  THAT  ARE  HARMFUL  TO  MINORS,  i 

(a)  Requirement  To  Restrict  Access.— 


1  Section  231  of  the  Communications  Act  of  1934  was  added  by  section  1403  of  the  Child  On- 
line Protection  Act  (P.L.  105-277;  Oct.  21,  1998;  112  Stat.  2681-736).  Sections  1402  and  1405 
of  that  Act  contained  the  following  related  provisions: 

SEC.  1402.  CONGRESSIONAL  FINDINGS. 

The  Congress  finds  that — 

(1)  while  custody,  care,  and  nurture  of  the  child  resides  first  with  the  parent,  the  wide- 
spread availability  of  the  Internet  presents  opportunities  for  minors  to  access  materials 
through  the  World  Wide  Web  in  a  manner  that  can  frustrate  parental  supervision  or  con- 
trol; 

(2)  the  protection  of  the  physical  and  psychological  well-being  of  minors  by  shielding  them 
from  materials  that  are  harrnful  to  them  is  a  compelling  governmental  interest; 

(3)  to  date,  while  the  industry  has  developed  innovative  ways  to  help  parents  and  edu- 
cators restrict  material  that  is  harmful  to  minors  through  parental  control  protections  and 
self-regulation,  such  efforts  have  not  provided  a  national  solution  to  the  problem  of  minors 
accessmg  harmful  material  on  the  World  Wide  Web; 

Continued 
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(4)  a  prohibition  on  the  distribution  of  material  harmful  to  minors,  combined  with  legiti- 
mate defenses,  is  currently  the  most  effective  and  least  restrictive  means  by  which  to  satisfy 
the  compelling  government  interest;  and 

(5)  notwithstanding  the  existence  of  protections  that  limit  the  distribution  over  the  World 
Wide  Web  of  material  that  is  harmful  to  minors,  parents,  educators,  and  industry  must  con- 
tinue efforts  to  find  ways  to  protect  children  from  being  exposed  to  harmful  material  found 
on  the  Internet. 

SEC.  1405.  STUDY  BY  COMMISSION  ON  ONLINE  CHILD  PROTECTION. 

(a)  Establishment. — There  is  hereby  established  a  temporary  Commission  to  be  known  as  the 
Commission  on  Online  Child  Protection  (in  this  section  referred  to  as  the  "Commission")  for  the 
purpose  of  conducting  a  study  under  this  section  regarding  methods  to  help  reduce  access  by 
minors  to  material  that  is  harmful  to  minors  on  the  Internet. 

(b)  Membership. — The  Commission  shall  be  composed  of  19  members,  as  follows: 

(1)  Industry  members. — The  Commission  shall  include  16  members  who  shall  consist  of 
representatives  of— 

(A)  providers  of  Internet  filtering  or  blocking  services  or  software; 

(B)  Internet  access  services; 

(C)  labeUng  or  ratings  services; 

(D)  Internet  portal  or  search  services; 

(E)  domain  name  registration  services; 

(F)  academic  experts;  and 

(G)  providers  that  make  content  available  over  the  Internet. 

Of  the  members  of  the  Commission  by  reason  of  this  paragraph,  an  equal  number  shall  be 
appointed  by  the  Speaker  of  the  House  of  Representatives  and  by  the  Majority  Leader  of 
the  Senate.  Members  of  the  Commission  appointed  on  or  before  October  31,  1999,  shall  re- 
main members. 

(2)  Ex  OFFICIO  members. — The  Commission  shall  include  the  following  officials: 

(A)  The  Assistant  Secretary  (or  the  Assistant  Secretary's  designee). 

(B)  The  Attorney  General  (or  the  Attorney  General's  designee). 

(C)  The  Chairman  of  the  Federal  Trade  Commission  (or  the  Chairman's  designee). 

(3)  Prohibition  of  pay. — Members  of  the  Commission  shall  not  receive  any  pay  by  reason 
of  their  membership  on  the  Commission. 

(c)  First  Meeting. — The  Commission  shall  hold  its  first  meeting  not  later  than  March  31, 
2000. 

(d )  Chairperson. — The  chairperson  of  the  Commission  shall  be  elected  by  a  vote  of  a  majority 
of  the  members,  which  shall  take  place  not  later  than  30  days  after  the  first  meeting  of  the 
Commission. 

(e)  Study. — 

( 1 )  In  general. — The  Commission  shall  conduct  a  study  to  identify  technological  or  other 
methods  that — 

(A)  will  help  reduce  access  by  minors  to  material  that  is  harmful  to  minors  on  the 
Internet;  and 

(B)  may  meet  the  requirements  for  use  as  affirmative  defenses  for  purposes  of  section 
231(c)  of  the  Communications  Act  of  1934  (as  added  by  this  title). 

Any  methods  so  identified  shall  be  used  as  the  basis  for  making  legislative  recommenda- 
tions to  the  Congress  under  subsection  (d)(3). 

(2)  Specific  methods. — In  carrying  out  the  study,  the  Commission  shall  identify  and  ana- 
lyze various  technological  tools  and  methods  for  protecting  minors  from  material  that  is 
harmful  to  minors,  which  shall  include  (without  limitation) — 

(A)  a  common  resource  for  parents  to  use  to  help  protect  minors  (such  as  a  "one-click- 
away"  resource); 

(B)  filtering  or  blocking  software  or  services; 

(C)  labeling  or  rating  systems; 

(D)  age  verification  systems; 

(E )  the  establishment  of  a  domain  name  for  posting  of  any  material  that  is  harmful 
to  minors;  and 

(F)  any  other  existing  or  proposed  technologies  or  methods  for  reducing  access  by  mi- 
nors to  such  material. 

(3)  Analysis. — In  analyzing  technologies  and  other  methods  identified  pursuant  to  para- 
graph (2),  the  Commission  shall  examine — 

(A)  the  cost  of  such  technologies  and  methods; 

(B)  the  effects  of  such  technologies  and  methods  on  law  enforcement  entities; 

(C)  the  effects  of  such  technologies  and  methods  on  privacy; 

(D)  the  extent  to  which  material  that  is  harmful  to  minors  is  globally  distributed  and 
the  effect  of  such  technologies  and  methods  on  such  distribution; 

(E)  the  accessibility  of  such  technologies  and  methods  to  parents;  and 

(F)  such  other  factors  and  issues  as  the  Commission  considers  relevant  and  appro- 
priate. 

(f)  Report. — Not  later  than  2  years  after  the  enactment  of  this  Act,  the  Commission  shall  sub- 
mit a  report  to  the  Congress  containing  the  results  of  the  study  under  this  section,  which  shall 
include — 

(Da  description  of  the  technologies  and  methods  identified  by  the  study  and  the  results 
of  the  analysis  of  each  such  technology  and  method; 

(2)  the  conclusions  and  recommendations  of  the  Commission  regarding  each  such  tech- 
nology or  method; 
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(1)  Prohibited  conduct.— Whoever  knowingly  and  with 
knowledge  of  the  character  of  the  material,  in  interstate  or  for- 
eign commerce  by  means  of  the  World  Wide  Web,  makes  any 
communication  for  commercial  purposes  that  is  available  to 
any  minor  and  that  includes  any  material  that  is  harmful  to 
minors  shall  be  fined  not  more  than  $50,000,  imprisoned  not 
more  than  6  months,  or  both. 

(2)  Intentional  violations.— In  addition  to  the  penalties 
under  paragraph  (1),  whoever  intentionally  violates  such  para- 
graph shall  be  subject  to  a  fine  of  not  more  than  $50,000  for 
each  violation.  For  purposes  of  this  paragraph,  each  day  of  vio- 
lation shall  constitute  a  separate  violation. 

(3)  Civil  penalty. — In  addition  to  the  penalties  under 
paragraphs  (1)  and  (2),  whoever  violates  paragraph  (1)  shall  be 
subject  to  a  civil  penalty  of  not  more  than  $50,000  for  each  vio- 
lation. For  purposes  of  this  paragraph,  each  day  of  violation 
shall  constitute  a  separate  violation. 

(b)  Inapplicability  of  Carriers  and  Other  Service  Pro- 
viders.— For  purposes  of  subsection  (a),  a  person  shall  not  be  con- 
sidered to  make  any  communication  for  commercial  purposes  to  the 
extent  that  such  person  is — 

(Da  telecommunications  carrier  engaged  in  the  provision 

of  a  telecommunications  service; 

(2)  a  person  engaged  in  the  business  of  providing  an  Inter- 
net access  service; 

(3)  a  person  engaged  in  the  business  of  providing  an  Inter- 
net information  location  tool;  or 

(4)  similarly  engaged  in  the  transmission,  storage,  re- 
trieval, hosting,  formatting,  or  translation  (or  any  combination 
thereof)  of  a  communication  made  by  another  person,  without 
selection  or  alteration  of  the  content  of  the  communication,  ex- 
cept that  such  person's  deletion  of  a  particular  communication 
or  material  made  by  another  person  in  a  manner  consistent 


(3)  recommendations  for  legislative  or  administrative  actions  to  implement  the  conclusions 
of  the  committee;  and 

(4)  a  description  of  the  technologies  or  methods  identified  by  the  study  that  may  meet 
the  requirements  for  use  as  affirmative  defenses  for  purposes  of  section  231(c)  of  the  Com- 
munications Act  of  1934  (as  added  by  this  title). 

(g)  Rules  of  the  Commission.— 

(1)  Quorum. — Nine  members  of  the  Commission  shall  constitute  a  quorum  for  conducting 
the  business  of  the  Commission. 

(2)  Meetings. — Any  meetings  held  by  the  Commission  shall  be  duly  noticed  at  least  14 
days  in  advance  and  shall  be  open  to  the  public. 

(3)  Opportunities  to  testify.— The  Commission  shall  provide  opportunities  for  rep- 
resentatives of  the  general  public  to  testify. 

(4)  Additional  rules.— The  Commission  may  adopt  other  rules  as  necessary  to  carry  out 
this  section.". 

(h)  Gifts,  Bequests,  and  Devises.— The  Commission  may  accept,  use,  and  dispose  of  gifts, 
bequests,  or  devises  of  services  or  property,  both  real  (including  the  use  of  office  space)  and  per- 
sonal, for  the  purpose  of  aiding  or  facilitating  the  work  of  the  Commission.  Gifts  or  grants  not 
used  at  the  termination  of  the  Commission  shall  be  returned  to  the  donor  or  grantee. 

(1)*  Termination.— The  Commission  shall  terminate  30  days  after  the  submission  of  the  re- 
port under  subsection  (d)  or  November  30.  2000,  whichever  occurs  earlier. 

(m)*  Inapplicability  of  Federal  Advisory  Committee  Act.— The  Federal  Advisory  Com- 
mittee Act  (5  U.S.C.  App.)  shall  not  apply  to  the  Commission. 

*  [So  in  law  as  amended  by  section  401  of  the  Electronic  Signatures  in  Global  and  National 
Commerce  Act  (P.L.  106-229;  114  Stat  476)  and  section  5001  of  the  Intellectual  Property  and 
Communications  Omnibus  Reform  Act  of  1999  (P.L.  106-113,  Appendix  I;  113  Stat.  1501A-521>. 
Should  have  been  redesignated  as  subsections  (i)  and  (j).] 
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with  subsection  (c)  or  section  230  shall  not  constitute  such 
selection  or  alteration  of  the  content  of  the  communication. 

(c)  Affirmative  Defense.— 

(1)  Defense. — It  is  an  affirmative  defense  to  prosecution 
under  this  section  that  the  defendant,  in  good  faith,  has  re- 
stricted access  by  minors  to  material  that  is  harmful  to 
minors — 

(A)  by  requiring  use  of  a  credit  card,  debit  account, 
adult  access  code,  or  adult  personal  identification  number; 

(B)  by  accepting  a  digital  certificate  that  verifies  age; 
or 

(C)  by  any  other  reasonable  measures  that  are  feasible 
under  available  technology. 

(2)  Protection  for  use  of  defenses. — No  cause  of  action 
may  be  brought  in  any  court  or  administrative  agency  against 
any  person  on  account  of  any  activity  that  is  not  in  violation 
of  any  law  punishable  by  criminal  or  civil  penalty,  and  that  the 
person  has  taken  in  good  faith  to  implement  a  defense  author- 
ized under  this  subsection  or  otherwise  to  restrict  or  prevent 
the  transmission  of,  or  access  to,  a  communication  sijecified  in 
this  section. 

(d)  Privacy  Protection  Requirements.— 

(1)  Disclosure  of  information  limited.— A  person  mak- 
ing a  communication  described  in  subsection  (a) — 

(A)  shall  not  disclose  any  information  collected  for  the 
purposes  of  restricting  access  to  such  communications  to 
individuals  17  years  of  age  or  older  without  the  prior  writ- 
ten or  electronic  consent  of — 

(i)  the  individual  concerned,  if  the  individual  is  an 
adult;  or 

(ii)  the  individual's  parent  or  guardian,  if  the  indi- 
vidual is  under  17  years  of  age;  and 

(B)  shall  take  such  actions  as  are  necessary  to  prevent 
unauthorized  access  to  such  information  by  a  person  other 
than  the  person  making  such  communication  and  the  re- 
cipient of  such  communication. 

(2)  Exceptions. — A  person  making  a  communication  de- 
scribed in  subsection  (a)  may  disclose  such  information  if  the 
disclosure  is — 

(A)  necessary  to  make  the  communication  or  conduct 
a  legitimate  business  activity  related  to  making  the  com- 
munication; or 

(B)  made  pursuant  to  a  court  order  authorizing  such 
disclosure. 

(e)  Definitions. — For  purposes  of  this  subsection  ^  the  fol- 
lowing definitions  shall  apply: 

(1)  By  means  of  the  world  wide  web.— The  term  "by 
means  of  the  World  Wide  Web"  means  by  placement  of  mate- 
rial in  a  computer  server-based  file  archive  so  that  it  is  pub- 
licly accessible,  over  the  Internet,  using  hypertext  transfer  pro- 
tocol or  any  successor  protocol. 

(2)  Commercial  purposes;  engaged  in  the  business.— 


^  So  in  law.  Should  probably  be  "section" 
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(A)  Commercial  purposes.— A  person  shall  be  consid- 
ered to  make  a  communication  for  commercial  purposes 
only  if  such  person  is  engaged  in  the  business  of  making 
such  communications. 

(B)  Engaged  in  the  business.— The  term  "engaged  in 
the  business"  means  that  the  person  who  makes  a  commu- 
nication, or  offers  to  make  a  communication,  by  means  of 
the  World  Wide  Web,  that  includes  any  material  that  is 
harmful  to  minors,  devotes  time,  attention,  or  labor  to 
such  activities,  as  a  regular  course  of  such  person's  trade 
or  business,  with  the  objective  of  earning  a  profit  as  a  re- 
sult of  such  activities  (although  it  is  not  necessary  that  the 
person  make  a  profit  or  that  the  making  or  offering  to 
make  such  communications  be  the  person's  sole  or  prin- 
cipal business  or  source  of  income).  A  person  may  be  con- 
sidered to  be  engaged  in  the  business  of  making,  by  means 
of  the  World  Wide  Web,  communications  for  commercial 
purposes  that  include  material  that  is  harmful  to  minors, 
only  if  the  person  knowingly  causes  the  material  that  is 
harmful  to  minors  to  be  posted  on  the  World  Wide  Web  or 
knowingly  solicits  such  material  to  be  posted  on  the  World 
Wide  Web. 

(3)  Internet. — The  term  "Internet"  means  the  combina- 
tion of  computer  facilities  and  electromagnetic  transmission 
media,  and  related  equipment  and  software,  comprising  the 
interconnected  worldwide  network  of  computer  networks  that 
employ  the  Transmission  Control  Protocol/Internet  Protocol  or 
any  successor  protocol  to  transmit  information. 

(4)  Internet  access  service. — The  term  "Internet  access 
service"  means  a  service  that  enables  users  to  access  content, 
information,  electronic  mail,  or  other  services  offered  over  the 
Internet,  and  may  also  include  access  to  proprietary  content, 
information,  and  other  services  as  part  of  a  package  of  services 
offered  to  consumers.  Such  term  does  not  include  telecommuni- 
cations services. 

(5)  Internet  information  location  tool.— The  term 
"Internet  information  location  tool"  means  a  service  that  refers 
or  links  users  to  an  online  location  on  the  World  Wide  Web. 
Such  term  includes  directories,  indices,  references,  pointers, 
and  hypertext  links. 

(6)  Material  that  is  harmful  to  minors.— The  term 
"material  that  is  harmful  to  minors"  means  any  communica- 
tion, picture,  image,  graphic  image  file,  article,  recording,  writ- 
ing, or  other  matter  of  any  kind  that  is  obscene  or  that — 

(A)  the  average  person,  applying  contemporary  com- 
munity standards,  would  find,  taking  the  material  as  a 
whole  and  with  respect  to  minors,  is  designed  to  appeal  to, 
or  is  designed  to  pander  to,  the  prurient  interest; 

(B)  depicts,  describes,  or  represents,  in  a  manner  pat- 
ently offensive  with  respect  to  minors,  an  actual  or  simu- 
lated sexual  act  or  sexual  contact,  an  actual  or  simulated 
normal  or  perverted  sexual  act,  or  a  lewd  exhibition  of  the 
genitals  or  post-pubescent  female  breast;  and 
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(C)  taken  as  a  whole,  lacks  serious  literary,  artistic, 
political,  or  scientific  value  for  minors. 
(7)  Minor. — The  term  "minor"  means  any  person  under  17 
years  of  age. 

PART  II— DEVELOPMENT  OF  COMPETITIVE 
MARKETS 

SEC.  251.  [47  U.S.C.  251]  INTERCONNECTION. 

(a)  General  Duty  of  Telecommunications  Carriers. — Each 
telecommunications  carrier  has  the  duty — 

(1)  to  interconnect  directly  or  indirectly  with  the  facilities 
and  equipment  of  other  telecommunications  carriers;  and 

(2)  not  to  install  network  features,  functions,  or  capabili- 
ties that  do  not  comply  with  the  guidelines  and  standards 
established  pursuant  to  section  255  or  256. 

(b)  Obligations  of  All  Local  Exchange  Carriers. — Each 
local  exchange  carrier  has  the  following  duties: 

(1)  Resale. — The  duty  not  to  prohibit,  and  not  to  impose 
unreasonable  or  discriminatory  conditions  or  limitations  on, 
the  resale  of  its  telecommunications  services. 

(2)  Number  portability.— The  duty  to  pro\dde,  to  the  ex- 
tent technically  feasible,  number  portability  in  accordance  with 
requirements  prescribed  by  the  Commission. 

(3)  Dialing  parity.— The  duty  to  provide  dialing  parity  to 
competing  providers  of  telephone  exchange  service  and  tele- 
phone toll  service,  and  the  duty  to  permit  all  such  providers  to 
have  nondiscriminatory  access  to  telephone  numbers,  operator 
services,  directory  assistance,  and  directory  listing,  with  no  un- 
reasonable dialing  delays. 

(4)  Access  to  rights-of-way. — The  duty  to  afford  access 
to  the  poles,  ducts,  conduits,  and  rights-of-way  of  such  carrier 
to  competing  providers  of  telecommunications  services  on  rates, 
terms,  and  conditions  that  are  consistent  with  section  224. 

(5)  Reciprocal  compensation.— The  duty  to  establish 
reciprocal  compensation  arrangements  for  the  transport  and 
termination  of  telecommunications. 

(c)  Additional  Obligations  of  Incumbent  Local  Exchange 
Carriers. — In  addition  to  the  duties  contained  in  subsection  (b), 
each  incumbent  local  exchange  carrier  has  the  following  duties: 

(1)  Duty  to  negotiate.— The  duty  to  negotiate  in  good 
faith  in  accordance  with  section  252  the  particular  terms  and 
conditions  of  agreements  to  fulfill  the  duties  described  in  para- 
graphs (1)  through  (5)  of  subsection  (b)  and  this  subsection. 
The  requesting  telecommunications  carrier  also  has  the  duty  to 
negotiate  in  good  faith  the  terms  and  conditions  of  such 
agreements. 

(2)  Interconnection.— The  duty  to  provide,  for  the  facih- 
ties  and  equipment  of  any  requesting  telecommunications  car- 
rier, interconnection  with  the  local  exchange  carrier's 
network — 

(A)  for  the  transmission  and  routing  of  telephone  ex- 
change service  and  exchange  access; 
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(B)  at  any  technically  feasible  point  within  the  car- 
rier's network; 

(C)  that  is  at  least  equal  in  quality  to  that  provided 
by  the  local  exchange  carrier  to  itself  or  to  any  subsidiary, 
affiliate,  or  any  other  party  to  which  the  carrier  provides 
interconnection;  and 

(D)  on  rates,  terms,  and  conditions  that  are  just,  rea- 
sonable, and  nondiscriminatory,  in  accordance  with  the 
terms  and  conditions  of  the  agreement  and  the  require- 
ments of  this  section  and  section  252. 

(3)  Unbundled  access.— The  duty  to  provide,  to  any  re- 
questing telecommunications  carrier  for  the  provision  of  a  tele- 
communications service,  nondiscriminatory  access  to  network 
elements  on  an  unbundled  basis  at  any  technically  feasible 
point  on  rates,  terms,  and  conditions  that  are  just,  reasonable, 
and  nondiscriminatory  in  accordance  with  the  terms  and  condi- 
tions of  the  agreement  and  the  requirements  of  this  section 
and  section  252.  An  incumbent  local  exchange  carrier  shall 
provide  such  unbundled  network  elements  in  a  manner  that  al- 
lows requesting  carriers  to  combine  such  elements  in  order  to 
provide  such  telecommunications  service. 

(4)  Resale.— The  duty— 

(A)  to  offer  for  resale  at  wholesale  rates  any  tele- 
communications service  that  the  carrier  provides  at  retail 
to  subscribers  who  are  not  telecommunications  carriers; 
and 

(B)  not  to  prohibit,  and  not  to  impose  unreasonable  or 
discriminatory  conditions  or  limitations  on,  the  resale  of 
such  telecommunications  service,  except  that  a  State  com- 
mission may,  consistent  with  regulations  prescribed  by  the 
Commission  under  this  section,  prohibit  a  reseller  that  ob- 
tains at  wholesale  rates  a  telecommunications  service  that 
is  available  at  retail  only  to  a  category  of  subscribers  from 
offering  such  service  to  a  different  category  of  subscribers. 

(5)  Notice  of  changes.— The  duty  to  provide  reasonable 
public  notice  of  changes  in  the  information  necessary  for  the 
transmission  and  routing  of  services  using  that  local  exchange 
carrier's  facilities  or  networks,  as  well  as  of  any  other  changes 
that  would  affect  the  interoperability  of  those  facilities  and 
networks. 

(6)  Collocation.— The  duty  to  provide,  on  rates,  terms, 
and  conditions  that  are  just,  reasonable,  and  nondiscrim- 
inatory, for  physical  collocation  of  equipment  necessary  for 
interconnection  or  access  to  unbundled  network  elements  at 
the  premises  of  the  local  exchange  carrier,  except  that  the  car- 
rier may  provide  for  virtual  collocation  if  the  local  exchange 
carrier  demonstrates  to  the  State  commission  that  physical 
collocation  is  not  practical  for  technical  reasons  or  because  of 
space  limitations. 

(d)  Implementation. — 

(1)  In  general.— Within  6  months  after  the  date  of  enact- 
ment of  the  Telecommunications  Act  of  1996,  the  Commission 
shall  complete  all  actions  necessary  to  establish  regulations  to 
implement  the  requirements  of  this  section. 
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(2)  Access  standards. — In  determining  what  network  ele- 
ments should  be  made  available  for  purposes  of  subsection 
(c)(3),  the  Commission  shall  consider,  at  a  minimum, 
whether — 

(A)  access  to  such  network  elements  as  are  proprietary 
in  nature  is  necessary;  and 

(B)  the  failure  to  provide  access  to  such  network  ele- 
ments would  impair  the  ability  of  the  telecommunications 
carrier  seeking  access  to  provide  the  services  that  it  seeks 
to  offer. 

(3)  Preservation  of  state  access  regulations.— In  pre- 
scribing and  enforcing  regulations  to  implement  the  require- 
ments of  this  section,  the  Commission  shall  not  preclude  the 
enforcement  of  any  regulation,  order,  or  policy  of  a  State  com- 
mission that — 

(A)  establishes  access  and  interconnection  obligations 
of  local  exchange  carriers; 

(B)  is  consistent  with  the  requirements  of  this  section; 
and 

(C)  does  not  substantially  prevent  implementation  of 
the  requirements  of  this  section  and  the  purposes  of  this 
part. 

(e)  Numbering  Administration.— 

(1)  Commission  authority  and  jurisdiction.— The  Com- 
mission shall  create  or  designate  one  or  more  impartial  entities 
to  administer  telecommunications  numbering  and  to  make 
such  numbers  available  on  an  equitable  basis.  The  Commission 
shall  have  exclusive  jurisdiction  over  those  portions  of  the 
North  American  Numbering  Plan  that  pertain  to  the  United 
States.  Nothing  in  this  paragraph  shall  preclude  the  Commis- 
sion from  delegating  to  State  commissions  or  other  entities  all 
or  any  portion  of  such  jurisdiction. 

(2)  Costs. — The  cost  of  establishing  telecommunications 
numbering  administration  arrangements  and  number  port- 
ability shall  be  borne  by  all  telecommunications  carriers  on  a 
competitively  neutral  basis  as  determined  by  the  Commission. 

(3)1  Universal  emergency  telephone  number.— The 
Commission  and  any  agency  or  entity  to  which  the  Commission 
has  delegated  authority  under  this  subsection  shall  designate 


1  Paragraph  (3)  of  section  251(e)  was  added  by  section  3(a)  of  the  Wireless  Communications 
and  Pubhc  Safety  Act  of  1999  (P.L.  106-81;  113  Stat.  3).  Subsection  (b)  of  such  section  provides 
as  follows: 

(b)  [47  U.S.C.  6151  Support. — The  Federal  Communications  Commission  shall  encourage  and 
support  efforts  by  States  to  deploy  comprehensive  end-to-end  emergency  communications  infra- 
structure and  programs,  based  on  coordinated  statewide  plans,  mcluding  seamless,  ubiquitous, 
reliable  wireless  telecommunications  networks  and  enhanced  wireless  9-1-1  service.  In  encour- 
aging and  supporting  that  deployment,  the  Commission  shall  consult  and  cooperate  with  State 
and  local  officials  responsible  for  emergency  services  and  public  safety,  the  telecommunications 
industry  (specifically  including  the  cellular  and  other  wireless  telecommunications  service  pro- 
viders), the  motor  vehicle  manufacturing  industry,  emergency  medical  service  providers  and 
emergency  dispatch  providers,  transportation  officials,  special  9-1-1  districts,  pubhc  safety,  fire 
service  and  law  enforcement  officials,  consumer  groups,  and  hospital  emergency  and  trauma 
care  personnel  (including  emergency  physicians,  trauma  surgeons,  and  nurses).  The  Commission 
shall  encourage  each  State  to  develop  and  implement  coordinated  stat.ewide  deployment  plans, 
through  an  entity  designated  by  the  governor,  and  to  include  representatives  of  the  foregoing 
organizations  and  entities  in  development  and  implementation  of  such  plans.  Nothing  in  this 
subsection  shall  be  construed  to  authorize  or  require  the  Commission  to  impose  obligations  or 
costs  on  any  person. 
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9-1-1  as  the  universal  emergency  telephone  number  within 
the  United  States  for  reporting  an  emergency  to  appropriate 
authorities  and  requesting  assistance.  The  designation  shall 
apply  to  both  wireline  and  wireless  telephone  service.  In  mak- 
ing the  designation,  the  Commission  (and  any  such  agency  or 
entity)  shall  provide  appropriate  transition  periods  for  areas  in 
which  9-1-1  is  not  in  use  as  an  emergency  telephone  number 
on  the  date  of  enactment  of  the  Wireless  Communications  and 
Pubhc  Safety  Act  of  1999. 
(f)  Exemptions,  Suspensions,  and  Modifications.— 

(1)  Exemption  for  certain  rural  telephone 
companies.— 

(A)  Exemption. — Subsection  (c)  of  this  section  shall 
not  apply  to  a  rural  telephone  company  until  (i)  such  com- 
pany has  received  a  bona  fide  request  for  interconnection, 
services,  or  network  elements,  and  (ii)  the  State  commis- 
sion determines  (under  subparagraph  (B))  that  such  re- 
quest is  not  unduly  economically  burdensome,  is  tech- 
nically feasible,  and  is  consistent  with  section  254  (other 
than  subsections  (b)(7)  and  (c)(1)(D)  thereof). 

(B)  State  termination  of  exemption  and  implemen- 
tation schedule. — The  party  making  a  bona  fide  request 
of  a  rural  telephone  company  for  interconnection,  services, 
or  network  elements  shall  submit  a  notice  of  its  request  to 
the  State  commission.  The  State  commission  shall  conduct 
an  inquiry  for  the  purpose  of  determining  whether  to  ter- 
minate the  exemption  under  subparagraph  (A).  Within  120 
days  after  the  State  commission  receives  notice  of  the  re- 
quest, the  State  commission  shall  terminate  the  exemption 
if  the  request  is  not  unduly  economically  burdensome,  is 
technically  feasible,  and  is  consistent  with  section  254 
(other  than  subsections  (b)(7)  and  (c)(1)(D)  thereof).  Upon 
termination  of  the  exemption,  a  State  commission  shall 
establish  an  implementation  schedule  for  compliance  with 
the  request  that  is  consistent  in  time  and  manner  with 
Commission  regulations. 

(C)  Limitation  on  exemption.— The  exemption  pro- 
vided by  this  paragraph  shall  not  apply  with  respect  to  a 
request  under  subsection  (c)  from  a  cable  operator  pro- 
viding video  programming,  and  seeking  to  provide  any 
telecommunications  service,  in  the  area  in  which  the  rural 
telephone  company  provides  video  programming.  The  limi- 
tation contained  in  this  subparagraph  shall  not  apply  to  a 
rural  telephone  company  that  is  providing  video  program- 
ming on  the  date  of  enactment  of  the  Telecommunications 
Act  of  1996. 

(2)  Suspensions  and  modifications  for  rural  car- 
riers.—A  local  exchange  carrier  with  fewer  than  2  percent  of 
the  Nation's  subscriber  hues  installed  in  the  aggregate  nation- 
wide may  petition  a  State  commission  for  a  suspension  or 
modification  of  the  application  of  a  requirement  or  require- 
ments of  subsection  (b)  or  (c)  to  telephone  exchange  service 
facilities  specified  in  such  petition.  The  State  commission  shall 
grant  such  petition  to  the  extent  that,  and  for  such  duration 
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as,  the  State  commission  determines  that  such  suspension  or 
modification — 

(A)  is  necessary — 

(i)  to  avoid  a  significant  adverse  economic  impact 
on  users  of  telecommunications  services  generally; 

(ii)  to  avoid  imposing  a  requirement  that  is  un- 
duly economically  burdensome;  or 

(iii)  to  avoid  imposing  a  requirement  that  is  tech- 
nically infeasible;  and 

(B)  is  consistent  with  the  public  interest,  convenience, 
and  necessity. 

The  State  commission  shall  act  upon  any  petition  filed  under 
this  paragraph  within  180  days  after  receiving  such  petition. 
Pending  such  action,  the  State  commission  may  suspend 
enforcement  of  the  requirement  or  requirements  to  which  the 
petition  applies  with  respect  to  the  petitioning  carrier  or  car- 
riers. 

(g)  Continued  Enforcement  of  Exchange  Access  and 
Interconnection  Requirements. — On  and  after  the  date  of  enact- 
ment of  the  Telecommunications  Act  of  1996,  each  local  exchange 
carrier,  to  the  extent  that  it  provides  wireline  services,  shall 
provide  exchange  access,  information  access,  and  exchange  services 
for  such  access  to  interexchange  carriers  and  information  service 
providers  in  accordance  with  the  same  equal  access  and  non- 
discriminatory interconnection  restrictions  and  obligations  (includ- 
ing receipt  of  compensation)  that  apply  to  such  carrier  on  the  date 
immediately  preceding  the  date  of  enactment  of  the  Telecommuni- 
cations Act  of  1996  under  any  court  order,  consent  decree,  or  regu- 
lation, order,  or  policy  of  the  Commission,  until  such  restrictions 
and  obligations  are  explicitly  superseded  by  regulations  prescribed 
by  the  Commission  after  such  date  of  enactment.  During  the  period 
beginning  on  such  date  of  enactment  and  until  such  restrictions 
and  obligations  are  so  superseded,  such  restrictions  and  obligations 
shall  be  enforceable  in  the  same  manner  as  regulations  of  the  Com- 
mission. 

(h)  Definition  of  Incumbent  Local  Exchange  Carrier.— 

(1)  Definition. — For  purposes  of  this  section,  the  term 
"incumbent  local  exchange  carrier"  means,  with  respect  to  an 
area,  the  local  exchange  carrier  that — 

(A)  on  the  date  of  enactment  of  the  Telecommuni- 
cations Act  of  1996,  provided  telephone  exchange  service  in 
such  area;  and 

(B)(i)  on  such  date  of  enactment,  was  deemed  to  be  a 
member  of  the  exchange  carrier  association  pursuant  to 
section  69.601(b)  of  the  Commission's  regulations  (47 
C.F.R.  69.601(b));  or 

(ii)  is  a  person  or  entity  that,  on  or  after  such  date  of 
enactment,  became  a  successor  or  assign  of  a  member  de- 
scribed in  clause  (i). 

(2)  Treatment  of  comparable  carriers  as  incum- 
bents.— The  Commission  may,  by  rule,  provide  for  the  treat- 
ment of  a  local  exchange  carrier  (or  class  or  category  thereof) 
as  an  incumbent  local  exchange  carrier  for  purposes  of  this  sec- 
tion if — 
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(A)  such  carrier  occupies  a  position  in  the  market  for 
telephone  exchange  service  within  an  area  that  is  com- 
parable to  the  position  occupied  by  a  carrier  described  in 
paragraph  (1); 

(B)  such  carrier  has  substantially  replaced  an  incum- 
bent local  exchange  carrier  described  in  paragraph  (1);  and 

(C)  such  treatment  is  consistent  with  the  public  inter- 
est, convenience,  and  necessity  and  the  purposes  of  this 
section. 

(i)  Savings  Provision.— Nothing  in  this  section  shall  be  con- 
strued to  limit  or  otherwise  affect  the  Commission's  authority 
under  section  201. 

SEC.  252.  [47  U.S.C.  252]  PROCEDURES  FOR  NEGOTIATION,  ARBITRA- 
TION, AND  APPROVAL  OF  AGREEMENTS. 

(a)  Agreements  Arrived  at  Through  Negotiation.— 

(1)  Voluntary  negotiations. — Upon  receiving  a  request 
for  interconnection,  services,  or  network  elements  pursuant  to 
section  251,  an  incumbent  local  exchange  carrier  may  negotiate 
and  enter  into  a  binding  agreement  with  the  requesting  tele- 
communications carrier  or  carriers  without  regard  to  the 
standards  set  forth  in  subsections  (b)  and  (c)  of  section  251. 
The  agreement  shall  include  a  detailed  schedule  of  itemized 
charges  for  interconnection  and  each  service  or  network  ele- 
ment included  in  the  agreement.  The  agreement,  including  any 
interconnection  agreement  negotiated  before  the  date  of  enact- 
ment of  the  Telecommunications  Act  of  1996,  shall  be  sub- 
mitted to  the  State  commission  under  subsection  (e)  of  this  sec- 
tion. 

(2)  Mediation. — Any  party  negotiating  an  agreement 
under  this  section  may,  at  any  point  in  the  negotiation,  ask  a 
State  commission  to  participate  in  the  negotiation  and  to  medi- 
ate any  differences  arising  in  the  course  of  the  negotiation. 

(b)  Agreements  Arrived  at  Through  Compulsory  Arbitra- 
tion.— 

(1)  Arbitration. — During  the  period  from  the  135th  to  the 
160th  day  (inclusive)  after  the  date  on  which  an  incumbent 
local  exchange  carrier  receives  a  request  for  negotiation  under 
this  section,  the  carrier  or  any  other  party  to  the  negotiation 
may  petition  a  State  commission  to  arbitrate  any  open  issues. 

(2)  Duty  of  petitioner.— 

(A)  A  party  that  petitions  a  State  commission  imder 
paragraph  (1)  shall,  at  the  same  time  as  it  submits  the 
petition,  provide  the  State  commission  all  relevant  docu- 
mentation concerning — 

(i)  the  unresolved  issues; 

(ii)  the  position  of  each  of  the  parties  with  respect 
to  those  issues;  and 

(iii)  any  other  issue  discussed  and  resolved  by  the 
parties. 

(B)  A  party  petitioning  a  State  commission  under 
paragraph  (1)  shall  provide  a  copy  of  the  petition  and  any 
documentation  to  the  other  party  or  parties  not  later  than 
the  day  on  which  the  State  commission  receives  the  peti- 
tion. 
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(3)  Opportunity  to  respond.— A  non-petitioning  party  to 
a  negotiation  under  this  section  may  respond  to  the  other  par- 
ty's petition  and  provide  such  additional  information  as  it 
wishes  within  25  days  after  the  State  commission  receives  the 
petition. 

(4)  Action  by  state  commission.— 

(A)  The  State  commission  shall  limit  its  consideration 
of  any  petition  under  paragraph  (1)  (and  any  response 
thereto)  to  the  issues  set  forth  in  the  petition  and  in  the 
response,  if  any,  filed  under  paragraph  (3). 

(B)  The  State  commission  may  require  the  petitioning 
party  and  the  responding  party  to  provide  such  informa- 
tion as  may  be  necessary  for  the  State  commission  to  reach 
a  decision  on  the  unresolved  issues.  If  any  party  refuses  or 
fails  unreasonably  to  respond  on  a  timely  basis  to  any  rea- 
sonable request  from  the  State  commission,  then  the  State 
commission  may  proceed  on  the  basis  of  the  best  informa- 
tion available  to  it  from  whatever  source  derived. 

(C)  The  State  commission  shall  resolve  each  issue  set 
forth  in  the  petition  and  the  response,  if  any,  by  imposing 
appropriate  conditions  as  required  to  implement  sub- 
section (c)  upon  the  parties  to  the  agreement,  and  shall 
conclude  the  resolution  of  any  unresolved  issues  not  later 
than  9  months  after  the  date  on  which  the  local  exchange 
carrier  received  the  request  under  this  section. 

(5)  Refusal  to  negotiate.— The  refusal  of  any  other 
party  to  the  negotiation  to  participate  further  in  the  negotia- 
tions, to  cooperate  with  the  State  commission  in  carrjang  out 
its  function  as  an  arbitrator,  or  to  continue  to  negotiate  in  good 
faith  in  the  presence,  or  with  the  assistance,  of  the  State  com- 
mission shall  be  considered  a  failure  to  negotiate  in  good  faith. 

(c)  Standards  for  Arbitration. — In  resolving  by  arbitration 
under  subsection  (b)  any  open  issues  and  imposing  conditions  upon 
the  parties  to  the  agreement,  a  State  commission  shall — 

(1)  ensure  that  such  resolution  and  conditions  meet  the 
requirements  of  section  251,  including  the  regulations  pre- 
scribed by  the  Commission  pursuant  to  section  251; 

(2)  establish  any  rates  for  interconnection,  services,  or  net- 
work elements  according  to  subsection  (d);  and 

(3)  provide  a  schedule  for  implementation  of  the  terms  and 
conditions  by  the  parties  to  the  agreement. 

(d)  Pricing  Standards.— 

(1)  Interconnection  and  network  element  charges.— 
Determinations  by  a  State  commission  of  the  just  and  reason- 
able rate  for  the  interconnection  of  facilities  and  equipment  for 
purposes  of  subsection  (c)(2)  of  section  251,  and  the  just  and 
reasonable  rate  for  network  elements  for  purposes  of  sub- 
section (c)(3)  of  such  section — 
(A)  shall  be— 

(i)   based   on   the   cost   (determined   without   ref- 
erence  to   a   rate-of-return   or   other   rate-based   pro- 
ceeding) of  providing  the  interconnection  or  network 
element  (whichever  is  applicable),  and 
(ii)  nondiscriminatory,  and 
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(B)  may  include  a  reasonable  profit. 

(2)  Charges  for  transport  and  termination  of  traf- 
fic.— 

(A)  In  general. — For  the  purposes  of  compliance  by 
an  incumbent  local  exchange  carrier  with  section  251(b)(5), 
a  State  commission  shall  not  consider  the  terms  and  condi- 
tions for  reciprocal  compensation  to  be  just  and  reasonable 
unless — 

(i)  such  terms  and  conditions  provide  for  the  mu- 
tual and  reciprocal  recovery  by  each  carrier  of  costs 
associated  with  the  transport  and  termination  on  each 
carrier's  network  facilities  of  calls  that  originate  on 
the  network  facilities  of  the  other  carrier;  and 

(ii)  such  terms  and  conditions  determine  such 
costs  on  the  basis  of  a  reasonable  approximation  of  the 
additional  costs  of  terminating  such  calls. 

(B)  Rules  of  construction.— This  paragraph  shall 
not  be  construed — 

(i)  to  preclude  arrangements  that  afford  the  mu- 
tual recovery  of  costs  through  the  offsetting  of  recip- 
rocal obligations,  including  arrangements  that  waive 
mutual  recovery  (such  as  bill-and-keep  arrangements); 
or 

(ii)  to  authorize  the  Commission  or  any  State  com- 
mission to  engage  in  any  rate  regulation  proceeding  to 
establish  with  particularity  the  additional  costs  of 
transporting  or  terminating  calls,  or  to  require  car- 
riers to  maintain  records  with  respect  to  the  addi- 
tional costs  of  such  calls. 

(3)  Wholesale  prices  for  telecommunications  serv- 
ices.—For  the  purposes  of  section  251(c)(4),  a  State  commis- 
sion shall  determine  wholesale  rates  on  the  basis  of  retail  rates 
charged  to  subscribers  for  the  telecommunications  service  re- 
quested, excluding  the  portion  thereof  attributable  to  any  mar- 
keting, billing,  collection,  and  other  costs  that  will  be  avoided 
by  the  local  exchange  carrier. 

(e)  Approval  by  State  Commission.— 

(1)  Approval  required. — Any  interconnection  agreement 
adopted  by  negotiation  or  arbitration  shall  be  submitted  for  ap- 
proval to  the  State  commission.  A  State  commission  to  which 
an  agreement  is  submitted  shall  approve  or  reject  the  agree- 
ment, with  written  findings  as  to  any  deficiencies. 

(2)  Grounds  for  rejection.— The  State  commission  may 
only  reject — 

(A)  an  agreement  (or  any  portion  thereof)  adopted  by 
negotiation  under  subsection  (a)  if  it  finds  that — 

(i)  the  agreement  (or  portion  thereoD  discrimi- 
nates against  a  telecommunications  carrier  not  a  party 
to  the  agreement;  or 

(ii)  the  implementation  of  such  agreement  or  por- 
tion is  not  consistent  with  the  pubhc  interest,  conven- 
ience, and  necessity;  or 

(B)  an  agreement  (or  any  portion  thereof)  adopted  by 
arbitration  under  subsection  (b)  if  it  finds  that  the  agree- 
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ment  does  not  meet  the  requirements  of  section  251,  in- 
cluding the  regulations  prescribed  by  the  Commission  pur- 
suant to  section  251,  or  the  standards  set  forth  in  sub- 
section (d)  of  this  section. 

(3)  Preservation  of  authority. — Notwithstanding  para- 
graph (2),  but  subject  to  section  253,  nothing  in  this  section 
shall  prohibit  a  State  commission  from  establishing  or  enforc- 
ing other  requirements  of  State  law  in  its  review  of  an  agree- 
ment, including  requiring  compliance  with  intrastate  tele- 
communications service  quality  standards  or  requirements. 

(4)  Schedule  for  decision. — If  the  State  commission  does 
not  act  to  approve  or  reject  the  agreement  within  90  days  after 
submission  by  the  parties  of  an  agreement  adopted  by  negotia- 
tion under  subsection  (a),  or  within  30  days  after  submission 
by  the  parties  of  an  agreement  adopted  by  arbitration  under 
subsection  (b),  the  agreement  shall  be  deemed  approved.  No 
State  court  shall  have  jurisdiction  to  review  the  action  of  a 
State  commission  in  approving  or  rejecting  an  agreement 
under  this  section. 

(5)  Commission  to  act  if  state  will  not  act.— If  a  State 
commission  fails  to  act  to  carry  out  its  responsibility  under  this 
section  in  any  proceeding  or  other  matter  under  this  section, 
then  the  Commission  shall  issue  an  order  preempting  the  State 
commission's  jurisdiction  of  that  proceeding  or  matter  within 
90  days  after  being  notified  (or  taking  notice)  of  such  failure, 
and  shall  assume  the  responsibility  of  the  State  commission 
under  this  section  with  respect  to  the  proceeding  or  matter  and 
act  for  the  State  commission. 

(6)  Review  of  state  commission  actions.— In  a  case  in 
which  a  State  fails  to  act  as  described  in  paragraph  (5),  the 
proceeding  by  the  Commission  under  such  paragraph  and  any 
judicial  review  of  the  Commission's  actions  shall  be  the  exclu- 
sive remedies  for  a  State  commission's  failure  to  act.  In  any 
case  in  which  a  State  commission  makes  a  determination 
under  this  section,  any  party  aggrieved  by  such  determination 
may  bring  an  action  in  an  appropriate  Federal  district  court  to 
determine  whether  the  agreement  or  statement  meets  the 
requirements  of  section  251  and  this  section. 

(f)  Statements  of  Generally  Available  Terms.— 

(1)  In  general. — A  Bell  operating  company  may  prepare 
and  file  with  a  State  commission  a  statement  of  the  terms  and 
conditions  that  such  company  generally  offers  within  that 
State  to  comply  with  the  requirements  of  section  251  and  the 
regulations  thereunder  and  the  standards  applicable  under 
this  section. 

(2)  State  commission  review.— A  State  commission  may 
not  approve  such  statement  unless  such  statement  complies 
with  subsection  (d)  of  this  section  and  section  251  and  the  reg- 
ulations thereunder.  Except  as  provided  in  section  253,  nothing 
in  this  section  shall  prohibit  a  State  commission  from  estab- 
lishing or  enforcing  other  requirements  of  State  law  in  its  re- 
view of  such  statement,  including  requiring  compliance  with 
intrastate  telecommunications  service  quality  standards  or 
requirements. 
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(3)  Schedule  for  review.— The  State  commission  to 
which  a  statement  is  submitted  shall,  not  later  than  60  days 
after  the  date  of  such  submission — 

(A)  complete  the  review  of  such  statement  under  para- 
graph (2)  (including  any  reconsideration  thereof),  unless 
the  submitting  carrier  agrees  to  an  extension  of  the  period 
for  such  review;  or 

(B)  permit  such  statement  to  take  effect. 

(4)  Authority  to  continue  review.— Paragraph  (3)  shall 
not  preclude  the  State  commission  from  continuing  to  review 
a  statement  that  has  been  permitted  to  take  effect  under  sub- 
paragraph (B)  of  such  paragraph  or  from  approving  or  dis- 
approving such  statement  under  paragraph  (2). 

(5)  Duty  to  negotiate  not  affected.— The  submission  or 
approval  of  a  statement  under  this  subsection  shall  not  relieve 
a  Bell  operating  company  of  its  duty  to  negotiate  the  terms  and 
conditions  of  an  agreement  under  section  251. 

(g)  Consolidation  of  State  Proceedings.— Where  not  incon- 
sistent with  the  requirements  of  this  Act,  a  State  commission  may, 
to  the  extent  practical,  consolidate  proceedings  under  sections 
214(e),  251(f),  253,  and  this  section  in  order  to  reduce  administra- 
tive burdens  on  telecommunications  carriers,  other  parties  to  the 
proceedings,  and  the  State  commission  in  carrying  out  its  respon- 
sibilities under  this  Act. 

(h)  Filing  Required. — A  State  commission  shall  make  a  copy 
of  each  agreement  approved  under  subsection  (e)  and  each  state- 
ment approved  under  subsection  (f)  available  for  public  inspection 
and  copying  within  10  days  after  the  agreement  or  statement  is  ap- 
proved. The  State  commission  may  charge  a  reasonable  and  non- 
discriminatory fee  to  the  parties  to  the  agreement  or  to  the  party 
filing  the  statement  to  cover  the  costs  of  approving  and  filing  such 
agreement  or  statement. 

(i)  Availability  to  Other  Telecommunications  Carriers.— 
A  local  exchange  carrier  shall  make  available  any  interconnection, 
service,  or  network  element  provided  under  an  agreement  approved 
under  this  section  to  which  it  is  a  party  to  any  other  requesting 
telecommunications  carrier  upon  the  same  terms  and  conditions  as 
those  provided  in  the  agreement. 

(j)  Definition  of  Incumbent  Local  Exchange  Carrier.— For 
purposes  of  this  section,  the  term  "incumbent  local  exchange  car- 
rier" has  the  meaning  provided  in  section  251(h). 
SEC.  253.  [47  U.S.C.  253]  REMOVAL  OF  BARRIERS  TO  ENTRY. 

(a)  In  General.— No  State  or  local  statute  or  regulation,  or 
other  State  or  local  legal  requirement,  may  prohibit  or  have  the  ef- 
fect of  prohibiting  the  ability  of  any  entity  to  provide  any  interstate 
or  intrastate  telecommunications  service. 

(b)  State  Regulatory  Authority.— Nothing  in  this  section 
shall  affect  the  abiUty  of  a  State  to  impose,  on  a  competitively  neu- 
tral basis  and  consistent  with  section  254,  requirements  necessary 
to  preserve  and  advance  universal  service,  protect  the  public  safety 
and  welfare,  ensure  the  continued  quality  of  telecommunications 
services,  and  safeguard  the  rights  of  consumers. 
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(c)  State  and  Local  Government  Authority.— Nothing  in 
this  section  affects  the  authority  of  a  State  or  local  government  to 
manage  the  public  rights-of-way  or  to  require  fair  and  reasonable 
compensation  from  telecommunications  providers,  on  a  competi- 
tively neutral  and  nondiscriminatory  basis,  for  use  of  public  rights- 
of-way  on  a  nondiscriminatory  basis,  if  the  compensation  required 
is  publicly  disclosed  by  such  government. 

(d)  Preemption. — If,  after  notice  and  an  opportunity  for  public 
comment,  the  Commission  determines  that  a  State  or  local  govern- 
ment has  permitted  or  imposed  any  statute,  regulation,  or  legal 
requirement  that  violates  subsection  (a)  or  (b),  the  Commission 
shall  preempt  the  enforcement  of  such  statute,  regulation,  or  legal 
requirement  to  the  extent  necessary  to  correct  such  violation  or 
inconsistency. 

(e)  Commercial  Mobile  Service  Providers. — Nothing  in  this 
section  shall  affect  the  application  of  section  332(c)(3)  to  commer- 
cial mobile  service  providers. 

(f)  Rural  Markets. — It  shall  not  be  a  violation  of  this  section 
for  a  State  to  require  a  telecommunications  carrier  that  seeks  to 
provide  telephone  exchange  service  or  exchange  access  in  a  service 
area  served  by  a  rural  telephone  company  to  meet  the  require- 
ments in  section  214(e)(1)  for  designation  as  an  eligible  tele- 
communications carrier  for  that  area  before  being  permitted  to  pro- 
vide such  service.  This  subsection  shall  not  apply — 

(1)  to  a  service  area  served  by  a  rural  telephone  company 
that  has  obtained  an  exemption,  suspension,  or  modification  of 
section  251(c)(4)  that  effectively  prevents  a  competitor  from 
meeting  the  requirements  of  section  214(e)(1);  and 

(2)  to  a  provider  of  commercial  mobile  services. 

SEC.  254.  [47  U.S.C.  254]  UNIVERSAL  SERVICE,  i 

(a)  Procedures  to  Review  Universal  Service  Require- 
ments.— 


1  Section  623  of  the  Departments  of  Commerce,  Justice,  and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  1998  (P.L.  105-119;  Nov.  26,  1997;  111  Stat.  2521)  contained  the 
following  reporting  requirments  with  respect  to  universal  service: 

Sec.  623.  Report  on  Universal  Service  under  the  Telecommunications  Act  of  1996.— 
(a)  The  Federal  Communications  Commission  shall  undertake  a  review  of  the  implementation 
by  the  Commission  of  the  provisions  of  the  Telecommunications  Act  of  1996  (Public  Law  104- 
104)  relating  to  universal  service.  Such  review  shall  be  completed  and  submitted  to  the  Congress 
no  later  than  April  10,  1998. 

(b)  The  report  required  under  subsection  (a)  shall  provide  a  detailed  description  of  the  extent 
to  which  the  Commission  interpretations  reviewed  under  paragraphs  (1)  through  (5)  are  con- 
sistent with  the  plain  language  of  the  Communications  Act  of  1934  (47  U.S.C.  151  et  seq.),  as 
amended  by  the  Telecommunications  Act  of  1996,  and  shall  include  a  review  of— 

(1)  the  definitions  of  "information  service",  "local  exchange  carrier",  "telecommunications", 
"telecommunications  service",  "telecommunications  carrier",  and  "telephone  exchange  serv- 
ice" that  were  added  to  section  3  of  the  Communications  Act  of  1934  (47  U.S.C.  153)  by 
the  Telecommunications  Act  of  1996  and  the  impact  of  the  Commission's  interpretation  of 
those  definitions  on  the  current  and  future  provision  of  universal  service  to  consumers  in 
all  areas  of  the  Nation,  including  high  cost  and  rural  areas; 

(2)  the  application  of  those  definitions  to  mixed  or  hybrid  services  and  the  impact  of  such 
appHcation  on  universal  service  definitions  and  support,  and  the  consistency  of  the  Commis- 
sion's application  of  those  definitions,  including  with  respect  to  Internet  access  under  sec- 
tion 254(h)  of  the  Communications  Act  of  1934  (47  U.S.C.  254(h)); 

(3)  who  is  required  to  contribute  to  universal  service  under  section  254(d)  of  the  Commu- 
nications Act  of  1934  (47  U.S.C.  254(d))  and  related  existing  Federal  universal  service  sup- 
port mechanisms,  and  of  any  exemption  of  providers  or  exclusion  of  any  service  that  in- 
cludes telecommunications  from  such  requirement  or  support  mechanisms; 

(4)  who  is  eligible  under  sections  254(e),  254(h)(1),  and  254(hX2)  of  the  Communications 
Act  of  1934  (47  U.S.C.  254(e),  254(hKl),  and  254(h)(2))  to  receive  specific  Federal  universal 
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(1)  Federal-state  joint  board  on  universal  service.— 
Within  one  month  after  the  date  of  enactment  of  the  Tele- 
communications Act  of  1996,  the  Commission  shall  institute 
and  refer  to  a  Federal-State  Joint  Board  under  section  410(c) 
a  proceeding  to  recommend  changes  to  any  of  its  regulations  in 
order  to  implement  sections  214(e)  and  this  section,  including 
the  definition  of  the  services  that  are  supported  by  Federal 
universal  service  support  mechanisms  and  a  specific  timetable 
for  completion  of  such  recommendations.  In  addition  to  the 
members  of  the  Joint  Board  required  under  section  410(c),  one 
member  of  such  Joint  Board  shall  be  a  State-appointed  utility 
consumer  advocate  nominated  by  a  national  organization  of 
State  utility  consumer  advocates.  The  Joint  Board  shall,  after 
notice  and  opportunity  for  public  comment,  make  its  rec- 
ommendations to  the  Commission  9  months  after  the  date  of 
enactment  of  the  Telecommunications  Act  of  1996. 

(2)  Commission  action. — The  Commission  shall  initiate  a 
single  proceeding  to  implement  the  recommendations  from  the 
Joint  Board  required  by  paragraph  (1)  and  shall  complete  such 
proceeding  within  15  months  after  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996.  The  rules  established  by  such 
proceeding  shall  include  a  definition  of  the  services  that  are 
supported  by  Federal  universal  service  support  mechanisms 
and  a  specific  timetable  for  implementation.  Thereafter,  the 
Commission  shall  complete  any  proceeding  to  implement  sub- 
sequent recommendations  from  any  Joint  Board  on  universal 
service  within  one  year  after  receiving  such  recommendations. 
(b)  Universal  Service  Principles.— The  Joint  Board  and  the 

Commission  shall  base  policies  for  the  preservation  and  advance- 
ment of  universal  service  on  the  following  principles: 

(1)  Quality  and  rates. — Quality  services  should  be  avail- 
able at  just,  reasonable,  and  affordable  rates. 

(2)  Access  to  advanced  services. — Access  to  advanced 
telecommunications  and  information  services  should  be  pro- 
vided in  all  regions  of  the  Nation. 

(3)  Access  in  rural  and  high  cost  areas.— Consumers 
in  all  regions  of  the  Nation,  including  low-income  consumers 
and  those  in  rural,  insular,  and  high  cost  areas,  should  have 
access  to  telecommunications  and  information  services,  includ- 
ing interexchange  services  and  advanced  telecommunications 
and  information  services,  that  are  reasonably  comparable  to 
those  services  provided  in  urban  areas  and  that  are  available 
at  rates  that  are  reasonably  comparable  to  rates  charged  for 
similar  services  in  urban  areas. 

(4)  Equitable  and  nondiscriminatory  contributions.— 
All  providers  of  telecommunications  services  should  make  an 
equitable  and  nondiscriminatory  contribution  to  the  preserva- 
tion and  advancement  of  universal  service. 


service  support  for  the  provision  of  universal  service,  and  the  consistency  with  which  the 
Commission  has  interpreted  each  of  those  provisions  of  section  254;  and 

(5)  the  Commission's  decisions  regarding  the  percentage  of  universal  service  support  pro- 
vided by  Federal  mechanisms  and  the  revenue  base  from  which  such  support  is  derived. 
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(5)  Specific  and  predictable  support  mechanisms. — 
There  should  be  specific,  predictable  and  sufficient  Federal  and 
State  mechanisms  to  preserve  and  advance  universal  service. 

(6)  Access  to  advanced  telecommunications  services 
FOR  SCHOOLS,  HEALTH  CARE,  AND  LIBRARIES.— Elementary  and 
secondary  schools  and  classrooms,  health  care  providers,  and 
libraries  should  have  access  to  advanced  telecommunications 
services  as  described  in  subsection  (h). 

(7)  ADDITIONAL  PRINCIPLES.— Such  other  principles  as  the 
Joint  Board  and  the  Commission  determine  are  necessary  and 
appropriate  for  the  protection  of  the  public  interest,  conven- 
ience, and  necessity  and  are  consistent  with  this  Act. 

(c)  Definition.— 

(1)  In  general. — Universal  service  is  an  evolving  level  of 
telecommunications  services  that  the  Commission  shall  estab- 
lish periodically  under  this  section,  taking  into  account  ad- 
vances in  telecommunications  and  information  technologies 
and  services.  The  Joint  Board  in  recommending,  and  the  Com- 
mission in  establishing,  the  definition  of  the  services  that  are 
supported  by  Federal  universal  service  support  mechanisms 
shall  consider  the  extent  to  which  such  telecommunications 
services — 

(A)  are  essential  to  education,  public  health,  or  public 
safety; 

(B)  have,  through  the  operation  of  market  choices  by 
customers,  been  subscribed  to  by  a  substantial  majority  of 
residential  customers; 

(C)  are  being  deployed  in  public  telecommunications 
networks  by  telecommunications  carriers;  and 

(D)  are  consistent  with  the  public  interest,  conven- 
ience, and  necessity. 

(2)  Alterations  and  modifications.— The  Joint  Board 
may,  from  time  to  time,  recommend  to  the  Commission  modi- 
fications in  the  definition  of  the  services  that  are  supported  by 
Federal  universal  service  support  mechanisms. 

(3)  Speclal  services. — In  addition  to  the  services  included 
in  the  definition  of  universal  service  under  paragraph  (1),  the 
Commission  may  designate  additional  services  for  such  support 
mechanisms  for  schools,  libraries,  and  health  care  providers  for 
the  purposes  of  subsection  (h). 

(d)  Telecommunications  Carrier  Contribution.— Eveiy 
telecommunications  carrier  that  provides  interstate  telecommuni- 
cations services  shall  contribute,  on  an  equitable  and  nondiscrim- 
inatory basis,  to  the  specific,  predictable,  and  sufficient  mecha- 
nisms established  by  the  Commission  to  preserve  and  advance  uni- 
versal service.  The  Commission  may  exempt  a  carrier  or  class  of 
carriers  from  this  requirement  if  the  carrier's  telecommunications 
activities  are  limited  to  such  an  extent  that  the  level  of  such  car- 
rier's contribution  to  the  preservation  and  advancement  of  uni- 
versal service  would  be  de  minimis.  Any  other  provider  of  inter- 
state telecommunications   may  be   required  to  contribute  to  the 
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preservation  and  advancement  of  universal  service  if  the  public  in- 
terest so  requires.  ^ 

(e)  Universal  Service  Support.— After  the  date  on  which 
Commission  regulations  implementing  this  section  take  effect,  only 
an  eligible  telecommunications  carrier  designated  under  section 
214(e)  shall  be  eligible  to  receive  specific  Federal  universal  service 
support.  A  carrier  that  receives  such  support  shall  use  that  support 
only  for  the  provision,  maintenance,  and  upgrading  of  facilities  and 
services  for  which  the  support  is  intended.  Any  such  support 
should  be  explicit  and  sufficient  to  achieve  the  purposes  of  this  sec- 
tion. 

(f)  State  Authority. — A  State  may  adopt  regulations  not 
inconsistent  with  the  Commission's  rules  to  preserve  and  advance 
universal  service.  Every  telecommunications  carrier  that  provides 
intrastate  telecommunications  services  shall  contribute,  on  an  equi- 
table and  nondiscriminatory  basis,  in  a  manner  determined  by  the 
State  to  the  preservation  and  advancement  of  universal  service  in 
that  State.  A  State  may  adopt  regulations  to  provide  for  additional 
definitions  and  standards  to  preserve  and  advance  universal  serv- 
ice within  that  State  only  to  the  extent  that  such  regulations  adopt 
additional  specific,  predictable,  and  sufficient  mechanisms  to  sup- 
port such  definitions  or  standards  that  do  not  rely  on  or  burden 
Federal  universal  service  support  mechanisms. 

(g)  INTEREXCHANGE     AND     INTERSTATE     SERVICES.— Within     6 

months  after  the  date  of  enactment  of  the  Telecommunications  Act 
of  1996,  the  Commission  shall  adopt  rules  to  require  that  the  rates 
charged  by  providers  of  interexchange  telecommunications  services 
to  subscribers  in  rural  and  high  cost  areas  shall  be  no  higher  than 
the  rates  charged  by  each  such  provider  to  its  subscribers  in  urban 
areas.  Such  rules  shall  also  require  that  a  provider  of  interstate 
interexchange  telecommunications  services  shall  provide  such  serv- 
ices to  its  subscribers  in  each  State  at  rates  no  higher  than  the 
rates  charged  to  its  subscribers  in  any  other  State. 

(h)  Telecommunications  Services  for  Certain  Providers.— 


1  Section  3006  of  the  Balanced  Budget  Act  of  1997  (P.L.  105-33;  111  Stat.  269),  which  was 
repealed  by  section  622  of  the  Departments  of  Commerce,  Justice,  and  State,  the  Judiciarj',  and 
Relate  Agencies  Appropriations  Act;  1998  (P.L.  105-119;  111  Stat.  2521)  contained  the  following 
provisions  with  respect  to  funds  available  to  carry  out  section  254  of  the  Communications  Act 
of  1934: 

SEC.  3006.  UNIVERSAL  SERVICE  FUND  PAYMENT  SCHEDULE. 

(a)  Appropriations  to  the  Universal  Service  Fund. — 

(1)  Appropriation.— There  is  hereby  appropriated  to  the  Commission  $3,000,000,000  in 
fiscal  year  2001,  which  shall  be  disbursed  on  October  1,  2000,  to  the  Administrator  of  the 
Federal  universal  service  support  programs  established  pursuant  to  section  254  of  the  Com- 
munications Act  of  1934  (47  U.S.C.  254),  and  which  may  be  expended  by  the  Administrator 
in  support  of  such  programs  as  provided  pursuant  to  the  rules  implementing  that  section. 

(2)  Return  to  treasury.— The  Administrator  shall  transfer  $3,000,000,000  from  the 
funds  collected  for  such  support  programs  to  the  General  Fund  of  the  Treasury  on  October 
1,  2001. 

(b)  Fee  Adjustments. — The  Commission  shall  direct  the  Administrator  to  adjust  payments 
by  telecommunications  carriers  and  other  providers  of  interstate  telecommunications  so  that  the 
$3,000,000,000  of  the  total  payments  by  such  carriers  or  providers  to  the  Administrator  for  fiscal 
year  2001  shall  be  deferred  until  October  1,  2001. 

(c)  Preservation  of  Authoritv.— Nothing  in  this  section  shall  affect  the  Administrator's 
authority  to  determine  the  amounts  that  should  be  expended  for  universal  service  support  pro- 
grams pursuant  to  section  254  of  the  Communications  Act  of  1934  and  the  rules  implementing 
that  section. 

(d)  Definition.— For  purposes  of  this  section,  the  term  "Administrator"  means  the  Adminis- 
trator designated  by  the  Federal  Communications  Commission  to  administer  Federal  universal 
service  support  programs  pursuant  to  section  254  of  the  Communications  Act  of  1934. 
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(1)  In  general.— 

(A)  Health  care  providers  for  rural  areas. — A 
telecommunications  carrier  shall,  upon  receiving  a  bona 
fide  request,  provide  telecommunications  services  which 
are  necessary  for  the  provision  of  health  care  services  in 
a  State,  including  instruction  relating  to  such  services,  to 
any  public  or  nonprofit  health  care  provider  that  serves 
persons  who  reside  in  rural  areas  in  that  State  at  rates 
that  are  reasonably  comparable  to  rates  charged  for  simi- 
lar services  in  urban  areas  in  that  State.  A  telecommuni- 
cations carrier  providing  service  under  this  paragraph 
shall  be  entitled  to  have  an  amount  equal  to  the  difference, 
if  any,  between  the  rates  for  services  provided  to  health 
care  providers  for  rural  areas  in  a  State  and  the  rates  for 
similar  services  provided  to  other  customers  in  comparable 
rural  areas  in  that  State  treated  as  a  service  obligation  as 
a  part  of  its  obligation  to  participate  in  the  mechanisms  to 
preserve  and  advance  universal  service. 

(B)  Educational  providers  and  libraries.— All  tele- 
communications carriers  serving  a  geographic  area  shall, 
upon  a  bona  fide  request  for  any  of  its  services  that  are 
within  the  definition  of  universal  service  under  subsection 
(c)(3),  provide  such  services  to  elementary  schools,  sec- 
ondary schools,  and  libraries  for  educational  purposes  at 
rates  less  than  the  amounts  charged  for  similar  services  to 
other  parties.  The  discount  shall  be  an  amount  that  the 
Commission,  with  respect  to  interstate  services,  and  the 
States,  with  respect  to  intrastate  services,  determine  is 
appropriate  and  necessary  to  ensure  affordable  access  to 
and  use  of  such  services  by  such  entities.  A  telecommuni- 
cations carrier  providing  service  under  this  paragraph 
shall— 

(i)  have  an  amount  equal  to  the  amount  of  the  dis- 
count treated  as  an  offset  to  its  obligation  to  con- 
tribute to  the  mechanisms  to  preserve  and  advance 
universal  service,  or 

(ii)  notwithstanding  the  provisions  of  subsection 
(e)  of  this  section,  receive  reimbursement  utilizing  the 
support  mechanisms  to  preserve  and  advance  uni- 
versal service. 

(2)  Advanced  services.— The  Commission  shall  estabUsh 
competitively  neutral  rules — 

(A)  to  enhance,  to  the  extent  technically  feasible  and 
economically  reasonable,  access  to  advanced  telecommuni- 
cations and  information  services  for  all  public  and  non- 
profit elementary  and  secondary  school  classrooms,  health 
care  providers,  and  libraries;  and 

(B)  to  define  the  circumstances  under  which  a  tele- 
communications carrier  may  be  required  to  connect  its  net- 
work to  such  public  institutional  telecommunications 
users. 

(3)  Terms  and  conditions.— Telecommunications  services 
and  network  capacity  provided  to  a  public  institutional  tele- 
communications user  under  this  subsection  may  not  be  sold. 
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resold,  or  otherwise  transferred  by  such  user  in  consideration 
for  money  or  any  other  thing  of  value. 

(4)  Eligibility  of  users.— No  entity  listed  in  this  sub- 
section shall  be  entitled  to  preferential  rates  or  treatment  as 
required  by  this  subsection,  if  such  entity  operates  as  a  for- 
profit  business,  is  a  school  described  in  paragraph  (7)(A)  with 
an  endowment  of  more  than  $50,000,000,  or  is  a  library  or  li- 
brary consortium  not  eligible  for  assistance  from  a  State  li- 
brary administrative  agency  under  the  Library  Services  and 
Technology  Act. 

(5)1  Requirements  for  certain  schools  with  com- 
puters HAVING  INTERNET  ACCESS.— 

(A)  Internet  safety. — 

(i)  In  general. — Except  as  provided  in  clause  (ii), 
an  elementary  or  secondary  school  having  computers 


1  Section  1721  of  the  Children's  Internet  Protection  Act  (P.L.  106-554;  Appendix  D;  114  Stat. 
2763A-343)  added  paragraphs  (5)  and  (6)  and  amended  paragraph  (7)  of  section  254(h)  of  the 
Communications  Act  of  1934.  The  Children's  Internet  Protection  Act  also  contained  the  following 
related  provisions: 

TITLE  XVII— CHILDREN'S  INTERNET  PROTECTION 

SEC.  1701.  [20  U.S.C.  6301  note!  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Children's  Internet  Protection  Act". 

SEC.  1702.  DISCLAIMERS. 

(a)  Disclaimer  Regarding  Content. — Nothing  in  this  title  or  the  amendments  made  by  this 
title  shall  be  construed  to  prohibit  a  local  educational  agency,  elementary  or  secondary  school, 
or  library  from  blocking  access  on  the  Internet  on  computers  owned  or  operated  by  that  agency, 
school,  or  library  to  any  content  other  than  content  covered  by  this  title  or  the  amendments 
made  by  this  title. 

(b)  Disclaimer  Regarding  Privacy.— Nothing  in  this  title  or  the  amendments  made  by  this 
title  shall  be  construed  to  require  the  tracking  of  Internet  use  by  any  identifiable  minor  or  adult 
user. 

SEC.  1703.  [47  U.S.C.  902  notel  STUDY  OF  TECHNOLOGY  PROTECTION  MEASURES. 

(a)  In  General. — Not  later  than  18  months  after  the  date  of  the  enactment  of  this  Act,  the 
National  Telecommunications  and  Information  Administration  shall  initiate  a  notice  and  com- 
ment proceeding  for  purposes  of^ 

(1)  evaluating  whether  or  not  currently  available  technology  protection  measures,  includ- 
ing commercial  Internet  blocking  and  filtering  software,  adequately  addresses  the  needs  of 
educational  institutions; 

(2)  making  recommendations  on  how  to  foster  the  development  of  measures  that  meet 
such  needs;  and 

(3)  evaluating  the  development  and  effectiveness  of  local  Internet  safety  policies  that  are 
currently  in  operation  after  community  input. 

(b)  Definitions.— In  this  section: 

(1)  Technology  protection  measure. — The  term  "technology  protection  measure"  means 
a  specific  technology  that  blocks  or  filters  Internet  access  to  visual  depictions  that  are — 

(A)  obscene,  as  that  term  is  defined  in  section  1460  of  title  18,  United  States  Code; 

(B)  child  pornography,  as  that  term  is  defined  in  section  2256  of  title  18,  United 
States  Code;  or 

(C)  harmful  to  minors. 

(2)  Harmful  to  minors.— The  term  "harmful  to  minors"  means  any  picture,  image, 
graphic  image  file,  or  other  visual  depiction  that — 

(A)  taken  as  a  whole  and  with  respect  to  minors,  appeals  to  a  prurient  interest  in 
nudity,  sex,  or  excretion; 

(B)  depicts,  describes,  or  represents,  in  a  patently  offensive  way  with  respect  to  what 
is  suitable  for  minors,  an  actual  or  simulated  sexual  act  or  sexual  contact,  actual  or 
simulated  normal  or  perverted  sexual  acts,  or  a  lewd  exhibition  of  the  genitals;  and 

(C)  taken  as  a  whole,  lacks  serious  literary,  artistic,  political,  or  scientific  value  as 
to  minors. 

(3)  Sexual  act;  sexual  contact.— The  terms  "sexual  act"  and  "sexual  contact  have  the 
meanings  given  such  terms  in  section  2246  of  title  18,  United  States  Code. 

Continued 
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with  Internet  access  may  not  receive  services  at  dis- 
count rates  under  paragraph  (1)(B)  unless  the  school, 
school  board,  local  educational  agency,  or  other  au- 
thority with  responsibility  for  administration  of  the 
school — 

(I)    submits    to    the    Commission    the    certifi- 
cations described  in  subparagraphs  (B)  and  (C); 


Subtitle  A — Federal  Funding  for  Educational  Institution  Computers 
SEC.  1711.  LIMITATION  ON  AVAILABILITY  OF  CERTAIN  FUNDS  FOR  SCHOOLS. 

[Amended  Title  III  of  the  Elementary  and  Secondary  Education  Act  of  1965  (20  U.S.C.  6801 
et  seq. )  by  adding  at  the  end  a  new  part  F] 

Subtitle  B — Universal  Service  Discounts 

SEC.  1721,  REQUIREMENT  FOR  SCHOOLS  AND  LIBRARIES  TO  ENFORCE  INTER- 
NET SAFETY  POLICIES  WITH  TECHNOLOGY  PROTECTION  MEASURES  FOR 
COMPUTERS  WITH  INTERNET  ACCESS  AS  CONDITION  OF  UNIVERSAL  SERV- 
ICE DISCOUNTS. 

(e)  [47  U.S.C.  254  note]  Separability.— If  any  provision  of  paragraph  (5)  or  (6)  of  section 
254(h)  of  the  Communications  Act  of  1934,  as  amended  by  this  section,  or  the  application  thereof 
to  any  person  or  circumstance  is  held  invalid,  the  remainder  of  such  paragraph  and  the  applica- 
tion of  such  paragraph  to  other  persons  or  circumstances  shall  not  be  affected  thereby. 

(f )  [47  U.S.C.  254  notel  REGULATIONS.— 

(1)  Reql'IREMENT. — The  Federal  Communications  Commission  shall  prescribe  regulations 
for  purposes  of  administering  the  provisions  of  paragraphs  (5)  and  (6)  of  section  254(h)  of 
the  Communications  Act  of  1934,  as  amended  by  this  section. 

(2)  Deadline. — Notwithstanding  any  other  provision  of  law,  the  Commission  shall  pre- 
scribe regulations  under  paragraph  (1)  so  as  to  ensure  that  such  regulations  take  effect  120 
days  after  the  date  of  the  enactment  of  this  Act. 

(g)  Availability  of  Certain  Funds  for  Acquisition  of  Technology  Protection  Meas- 
ures.— 

(1)  In  general. — Notwithstanding  any  other  provision  of  law,  funds  available  under  sec- 
tion 3134  or  part  A  of  title  VI  of  the  Elementary  and  Secondary  Education  Act  of  1965,  or 
under  section  231  of  the  Library  Services  and  Technology  Act,  may  be  used  for  the  purchase 
or  acquisition  of  technology  protection  measures  that  are  necessary  to  meet  the  require- 
ments of  this  title  and  the  amendments  made  by  this  title.  No  other  sources  of  funds  for 
the  purchase  or  acquisition  of  such  measures  are  authorized  by  this  title,  or  the  amend- 
ments made  by  this  title. 

(2)  Technology  protection  measure  defined. — In  this  section,  the  term  "technology 
protection  measure"  has  the  meaning  given  that  term  in  section  1703. 

(h)  [47  U.S.C.  254  note]  Effective  Date. — The  amendments  made  by  this  sectionshall  take 
effect  120  days  after  the  date  of  the  enactment  of  this  Act. 

Subtitle  C — Neighborhood  Children's  Internet  Protection 

SEC.  1731.  [47  U.S.C.  609  note]  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the  "Neighborhood  Children's  Internet  Protection  Act". 
SEC.  1732.  INTERNET  SAFETY  POLICY  REQUIRED. 

[Amended  Section  254  of  the  Communications  Act  of  1934  (47  U.S.C.  254)  is  amended  by  add- 
ing at  the  end  a  new  subsection  (1),  printed  elsewhere  in  this  compilation] 

SEC.  1733.  [47  U.S.C.  254  note]  IMPLEMENTING  REGULATIONS. 

Not  later  than  120  days  after  the  date  of  enactment  of  this  Act,  the  Federal  Communications 
Commission  shall  prescribe  regulations  for  purposes  of  section  254(1)  of  the  Communications  Act 
of  1934,  as  added  by  section  1732  of  this  Act. 

Subtitle  D— Expedited  Review 

SEC.  1741.  EXPEDITED  REVIEW. 

(a  I  Three-Judge  District  Court  Hearing. — Notwithstanding  any  other  provision  of  law,  any 
civil  action  challenging  the  constitutionality,  on  its  face,  of  this  title  or  any  amendment  made 
by  this  title,  or  any  provision  thereof,  shall  be  heard  by  a  district  court  of  three  judges  convened 
pursuant  to  the  provisions  of  section  2284  of  title  28,  United  States  Code. 

(b)  Appellate  Review. — Notwithstanding  any  other  provision  of  law,  an  interlocutory  or  final 
judgment,  decree,  or  order  of  the  court  of  three  judges  in  an  action  under  subsection  (a)  holding 
this  title  or  an  amendment  made  by  this  title,  or  any  provision  thereof,  unconstitutional  shall 
be  reviewable  as  a  matter  of  right  by  direct  appeal  to  the  Supreme  Court.  Any  such  appeal  shall 
be  filed  not  more  than  20  days  after  entry  of  such  judgment,  decree,  or  order. 


llj COMMUNICATIONS  ACT  OF  1934 Sec.  254 

(II)  submits  to  the  Commission  a  certification 
that  an  Internet  safety  policy  has  been  adopted 
and  implemented  for  the  school  under  subsection 
(1);  and 

(III)  ensures  the  use  of  such  computers  in 
accordance  with  the  certifications. 

(ii)  Applicability.— The  prohibition  in  clause  (i) 
shall  not  apply  with  respect  to  a  school  that  receives 
services  at  discount  rates  under  paragraph  (1)(B)  only 
for  purposes  other  than  the  provision  of  Internet  ac- 
cess, Internet  service,  or  internal  connections. 

(iii)  Public  notice;  heaking.— An  elementary  or 
secondary  school  described  in  clause  (i),  or  the  school 
board,  local  educational  agency,  or  other  authority 
with  responsibility  for  administration  of  the  school, 
shall  provide  reasonable  public  notice  and  hold  at 
least  one  public  hearing  or  meeting  to  address  the  pro- 
posed Internet  safety  policy.  In  the  case  of  an  elemen- 
tary or  secondary  school  other  than  an  elementary  or 
secondary  school  as  defined  in  section  14101  of  the 
Elementary  and  Secondary  Education  Act  of  1965  (20 
U.S.C.  8801),  the  notice  and  hearing  required  by  this 
clause  may  be  limited  to  those  members  of  the  public 
with  a  relationship  to  the  school. 

(B)  Certification  with  respect  to  minors.— A  cer- 
tification under  this  subparagraph  is  a  certification  that 
the  school,  school  board,  local  educational  agency,  or  other 
authority  with  responsibility  for  administration  of  the 
school — 

(i)  is  enforcing  a  policy  of  Internet  safety  for  mi- 
nors that  includes  monitoring  the  online  activities  of 
minors  and  the  operation  of  a  technology  protection 
measure  with  respect  to  any  of  its  computers  with 
Internet  access  that  protects  against  access  through 
such  computers  to  visual  depictions  that  are — 

(I)  obscene; 

(II)  child  pornography;  or 

(III)  harmful  to  minors;  and 

(ii)  is  enforcing  the  operation  of  such  technology 
protection  measure  during  any  use  of  such  computers 
by  minors. 

(C)  Certification  with  respect  to  adults.— A  cer- 
tification under  this  paragraph  is  a  certification  that  the 
school,  school  board,  local  educational  agency,  or  other  au- 
thority with  responsibility  for  administration  of  the 
school — 

(i)  is  enforcing  a  policy  of  Internet  safety  that  in- 
cludes the  operation  of  a  technology  protection  meas- 
ure with  respect  to  any  of  its  computers  with  Internet 
access  that  protects  against  access  through  such  com- 
puters to  visual  depictions  that  are — 

(I)  obscene;  or 

(II)  child  pornography;  and 
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(ii)  is  enforcing  the  operation  of  such  technology 
protection  measure  during  any  use  of  such  computers. 

(D)  Disabling  during  adult  use.— An  administrator, 
supervisor,  or  other  person  authorized  by  the  certifying  au- 
thority under  subparagraph  (A)(i)  may  disable  the  tech- 
nology protection  measure  concerned,  during  use  by  an 
adult,  to  enable  access  for  bona  fide  research  or  other  law- 
ful purpose. 

(E)  Timing  of  implementation.— 

(i)  In  general. — Subject  to  clause  (ii)  in  the  case 
of  any  school  covered  by  this  paragraph  as  of  the  effec- 
tive date  of  this  paragraph  under  section  1721(h)  of 
the  Children's  Internet  Protection  Act,  the  certification 
under  subparagraphs  (B)  and  (C)  shall  be  made — 

(I)  with  respect  to  the  first  program  funding 
year  under  this  subsection  following  such  effective 
date,  not  later  than  120  days  after  the  beginning 
of  such  program  funding  year;  and 

(II)  with  respect  to  any  subsequent  program 
funding  year,  as  part  of  the  application  process  for 
such  program  funding  year. 

(ii)  Process. — 

(I)  Schools  with  internet  safety  policy 

AND  TECHNOLOGY  PROTECTION  MEASURES  IN 
PLACE. — A  school  covered  by  clause  (i)  that  has  in 
place  an  Internet  safety  policy  and  technology  pro- 
tection measures  meeting  the  requirements  nec- 
essary for  certification  under  subparagraphs  (B) 
and  (C)  shall  certify  its  compliance  with  subpara- 
graphs (B)  and  (C)  during  each  annual  program 
application  cycle  under  this  subsection,  except 
that  with  respect  to  the  first  program  funding 
year  after  the  effective  date  of  this  paragraph 
under  section  1721(h)  of  the  Children's  Internet 
Protection  Act,  the  certifications  shall  be  made  not 
later  than  120  days  after  the  beginning  of  such 
first  program  funding  year. 

(II)  Schools  without  internet  safety  pol- 
icy AND  TECHNOLOGY  PROTECTION  MEASURES  IN 
PLACE. — ^A  school  covered  by  clause  (i)  that  does 
not  have  in  place  an  Internet  safety  policy  and 
technology  protection  measures  meeting  the 
requirements  necessary  for  certification  under 
subparagraphs  (B)  and  (C) — 

(aa)  for  the  first  program  year  after  the 
effective  date  of  this  subsection  in  which  it  is 
appl3dng  for  funds  under  this  subsection,  shall 
certify  that  it  is  undertaking  such  actions,  in- 
cluding any  necessary  procurement  proce- 
dures, to  put  in  place  an  Internet  safety  policy 
and  technology  protection  measures  meeting 
the  requirements  necessary  for  certification 
under  subparagraphs  (B)  and  (C);  and 
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(bb)  for  the  second  program  year  after  the 
effective  date  of  this  subsection  in  which  it  is 
applying  for  funds  under  this  subsection,  shall 
certify  that  it  is  in  compliance  with  subpara- 
graphs (B)  and  (C). 
Any  school  that  is  unable  to  certify  compliance 
with  such  requirements  in  such  second  program 
year  shall  be  ineligible  for  services   at  discount 
rates  or  funding  in  lieu  of  services  at  such  rates 
under  this  subsection  for  such  second  year  and  all 
subsequent  program  years  under  this  subsection, 
until  such  time  as  such  school  comes  into  compli- 
ance with  this  paragraph. 

(Ill)  Waivers. — Aiiy  school  subject  to  sub- 
clause (II)  that  cannot  come  into  compliance  with 
subparagraphs  (B)  and  (C)  in  such  second  year 
program  may  seek  a  waiver  of  subclause  (II)(bb)  if 
State  or  local  procurement  rules  or  regulations  or 
competitive  bidding  requirements  prevent  the 
making  of  the  certification  otherwise  required  by 
such  subclause.  A  school,  school  board,  local  edu- 
cational agency,  or  other  authority  with  responsi- 
bility for  administration  of  the  school  shall  notify 
the  Commission  of  the  applicability  of  such  sub- 
clause to  the  school.  Such  notice  shall  certify  that 
the  school  in  question  will  be  brought  into  compli- 
ance before  the  start  of  the  third  program  year 
after  the  effective  date  of  this  subsection  in  which 
the  school  is  applying  for  funds  under  this  sub- 
section. 
(F)  Noncompliance.— 

(i)  Failure  to  submit  certification.— Any  school 
that  knowingly  fails  to  comply  with  the  application 
guidelines  regarding  the  annual  submission  of  certifi- 
cation required  by  this  paragraph  shall  not  be  eligible 
for  services  at  discount  rates  or  funding  in  lieu  of  serv- 
ices at  such  rates  under  this  subsection. 

(ii)  Failure  to  comply  with  certification.— 
Any  school  that  knowingly  fails  to  ensure  the  use  of 
its  computers  in  accordance  with  a  certification  under 
subparagraphs  (B)  and  (C)  shall  reimburse  any  funds 
and  discounts  received  under  this  subsection  for  the 
period  covered  by  such  certification, 
(iii)  Remedy  of  noncompliance.— 

(I)  Failure  to  submit.— A  school  that  has 
failed  to  submit  a  certification  under  clause  (i) 
may  remedy  the  failure  by  submitting  the  certifi- 
cation to  which  the  failure  relates.  Upon  submittal 
of  such  certification,  the  school  shall  be  eligible  for 
services  at  discount  rates  under  this  subsection. 

(II)  Failure  to  comply.— A  school  that  has 
failed  to  comply  with  a  certification  as  described 
in  clause  (ii)  may  remedy  the  failure  by  ensuring 
the  use  of  its  computers  in  accordance  with  such 
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certification.  Upon  submittal  to  the  Commission  of 
a  certification  or  other  appropriate  evidence  of 
such  remedy,  the  school  shall  be  eligible  for  serv- 
ices at  discount  rates  under  this  subsection. 
(6)1  Requirements  for  certain  libraries  with  com- 
puters HAVING  internet  ACCESS.— 

(A)  Internet  safety.— 

(i)  In  general. — Except  as  provided  in  clause  (ii), 
a  library  having  one  or  more  computers  with  Internet 
access  may  not  receive  services  at  discount  rates 
under  paragraph  (1)(B)  unless  the  library — 

(I)  submits  to  the  Commission  the  certifi- 
cations described  in  subparagraphs  (B)  and  (C); 
and 

(II)  submits  to  the  Commission  a  certification 
that  an  Internet  safety  policy  has  been  adopted 
and  implemented  for  the  library  under  subsection 
(1);  and 

(III)  ensures  the  use  of  such  computers  in 
accordance  with  the  certifications. 

(ii)  Applicability. — The  prohibition  in  clause  (i) 
shall  not  apply  with  respect  to  a  library  that  receives 
services  at  discount  rates  under  paragraph  (1)(B)  only 
for  purposes  other  than  the  provision  of  Internet  ac- 
cess, Internet  service,  or  internal  connections. 

(iii)  Public  notice;  hearing.— A  library  described 
in  clause  (i)  shall  provide  reasonable  public  notice  and 
hold  at  least  one  public  hearing  or  meeting  to  address 
the  proposed  Internet  safety  policy. 

(B)  Certification  with  respect  to  minors.— A  cer- 
tification under  this  subparagraph  is  a  certification  that 
the  library — 

(i)  is  enforcing  a  policy  of  Internet  safety  that  in- 
cludes the  operation  of  a  technology  protection  meas- 
ure with  respect  to  any  of  its  computers  with  Internet 
access  that  protects  against  access  through  such  com- 
puters to  visual  depictions  that  are — 

(I)  obscene; 

(II)  child  pornography;  or 

(III)  harmful  to  minors;  and 

(ii)  is  enforcing  the  operation  of  such  technology 
protection  measure  during  any  use  of  such  computers 
by  minors. 

(C)  Certification  with  respect  to  adults.— A  cer- 
tification under  this  paragraph  is  a  certification  that  the 
library — 

(i)  is  enforcing  a  policy  of  Internet  safety  that  in- 
cludes the  operation  of  a  technology  protection  meas- 
ure with  respect  to  any  of  its  computers  with  Internet 
access  that  protects  against  access  through  such  com- 
puters to  visual  depictions  that  are — 
(I)  obscene;  or 


'  See  footnote  for  paragraph  (5). 
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(II)  child  pornography;  and 
(ii)  is  enforcing  the  operation  of  such  technology 
protection  measure  during  any  use  of  such  computers. 

(D)  Disabling  during  adult  use. — An  administrator, 
supervisor,  or  other  person  authorized  by  the  certifying  au- 
thority under  subparagraph  (A)(i)  may  disable  the  tech- 
nology protection  measure  concerned,  during  use  by  an 
adult,  to  enable  access  for  bona  fide  research  or  other  law- 
ful purpose. 

(E)  Timing  of  implementation. — 

(i)  In  general. — Subject  to  clause  (ii)  in  the  case 
of  any  library  covered  by  this  paragraph  as  of  the 
effective  date  of  this  paragraph  under  section  1721(h) 
of  the  Children's  Internet  Protection  Act,  the  certifi- 
cation under  subparagraphs  (B)  and  (C)  shall  be 
made — 

(I)  with  respect  to  the  first  program  funding 
year  under  this  subsection  following  such  effective 
date,  not  later  than  120  days  after  the  beginning 
of  such  program  funding  year;  and 

(II)  with  respect  to  any  subsequent  program 
funding  year,  as  part  of  the  application  process  for 
such  program  funding  year. 

(ii)  Process.— 

(I)  Libraries  with  internet  safety  policy 

AND  TECHNOLOGY  PROTECTION  MEASURES  IN 
PLACE. — A  library  covered  by  clause  (i)  that  has  in 
place  an  Internet  safety  policy  and  technology  pro- 
tection measures  meeting  the  requirements  nec- 
essary for  certification  under  subparagraphs  (B) 
and  (C)  shall  certify  its  compliance  with  subpara- 
graphs (B)  and  (C)  during  each  annual  program 
application  cycle  under  this  subsection,  except 
that  with  respect  to  the  first  program  funding 
year  after  the  effective  date  of  this  paragraph 
under  section  1721(h)  of  the  Children's  Internet 
Protection  Act,  the  certifications  shall  be  made  not 
later  than  120  days  after  the  beginning  of  such 
first  program  funding  year. 

(II)  Libraries  without  internet  safety  pol- 
icy AND  technology  PROTECTION  MEASURES  IN 
PLACE. — A  library  covered  by  clause  (i)  that  does 
not  have  in  place  an  Internet  safety  policy  and 
technology  protection  measures  meeting  the 
requirements  necessary  for  certification  under 
subparagraphs  (B)  and  (C) — 

(aa)  for  the  first  program  year  after  the 
effective  date  of  this  subsection  in  which  it  is 
applying  for  funds  under  this  subsection,  shall 
certify  that  it  is  undertaking  such  actions,  in- 
cluding any  necessary  procurement  proce- 
dures, to  put  in  place  an  Internet  safety  policy 
and  technology  protection  measures  meeting 
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the   requirements   necessary   for   certification 
under  subparagraphs  (B)  and  (C);  and 

(bb)  for  the  second  program  year  after  the 
effective  date  of  this  subsection  in  which  it  is 
applying  for  funds  under  this  subsection,  shall 
certify  that  it  is  in  compliance  with  subpara- 
graphs (B)  and  (C). 
Any  library  that  is  unable  to  certify  compliance 
with  such  requirements  in  such  second  program 
year  shall  be  ineligible  for  services   at  discount 
rates  or  funding  in  lieu  of  services  at  such  rates 
under  this  subsection  for  such  second  year  and  all 
subsequent  program  years  under  this  subsection, 
until  such  time  as  such  library  comes  into  compli- 
ance with  this  paragraph. 

(Ill)  Waivers. — Any  library  subject  to  sub- 
clause (II)  that  cannot  come  into  compliance  with 
subparagraphs  (B)  and  (C)  in  such  second  year 
may  seek  a  waiver  of  subclause  (IlXbb)  if  State  or 
local  procurement  rules  or  regulations  or  competi- 
tive bidding  requirements  prevent  the  making  of 
the  certification  otherwise  required  by  such  sub- 
clause. A  library,  library  board,  or  other  authority 
with  responsibility  for  administration  of  the  li- 
brary shall  notify  the  Commission  of  the  applica- 
bility of  such  subclause  to  the  library.  Such  notice 
shall  certify  that  the  library  in  question  will  be 
brought  into  compliance  before  the  start  of  the 
third  program  year  after  the  effective  date  of  this 
subsection  in  which  the  library  is  applying  for 
funds  under  this  subsection. 
(F)  Noncompliance.— 

(i)  Failure  to  submit  certification.— Any  H- 
brary  that  knowingly  fails  to  comply  with  the  applica- 
tion guidelines  regarding  the  annual  submission  of 
certification  required  by  this  paragraph  shall  not  be 
eligible  for  services  at  discount  rates  or  funding  in  lieu 
of  services  at  such  rates  under  this  subsection. 

(ii)  Failure  to  comply  with  certification. — 
Any  library  that  knowingly  fails  to  ensure  the  use  of 
its  computers  in  accordance  with  a  certification  under 
subparagraphs  (B)  and  (C)  shall  reimburse  all  funds 
and  discounts  received  under  this  subsection  for  the 
period  covered  by  such  certification, 
(iii)  Remedy  of  noncompliance. — 

(I)  Failure  to  submit.— A  library  that  has 
failed  to  submit  a  certification  under  clause  (i) 
may  remedy  the  failure  by  submitting  the  certifi- 
cation to  which  the  failure  relates.  Upon  submittal 
of  such  certification,  the  library  shall  be  eligible 
for  services  at  discount  rates  under  this  sub- 
section. 

(II)  Failure  to  comply.— A  Ubrary  that  has 
failed  to  comply  with  a  certification  as  described 
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in  clause  (ii)  may  remedy  the  failure  by  ensuring 
the  use  of  its  computers  in  accordance  with  such 
certification.  Upon  submittal  to  the  Commission  of 
a  certification  or  other  appropriate  evidence  of 
such  remedy,  the  library  shall  be  eligible  for  serv- 
ices at  discount  rates  under  this  subsection. 
(7)  Definitions. — For  purposes  of  this  subsection: 

(A)  Elementary  and  secondary  schools.— The  term 
"elementary  and  secondary  schools"  means  elementary 
schools  and  secondary  schools,  as  defined  in  section  9101 
of  the  Elementary  and  Secondary  Education  Act  of  1965. 

(B)  Health  care  provider.— The  term  "health  care 
provider"  means — 

(i)  post-secondary  educational  institutions  offering 
health  care  instruction,  teaching  hospitals,  and  med- 
ical schools; 

(ii)  community  health  centers  or  health  centers 
providing  health  care  to  migrants; 

(iii)  local  health  departments  or  agencies; 

(iv)  community  mental  health  centers; 

(v)  not-for-profit  hospitals; 

(vi)  rural  health  clinics;  and 

(vii)  consortia  of  health  care  providers  consisting 
of  one  or  more  entities  described  in  clauses  (i)  through 
(vi). 

(C)  Public  institutional  telecommunications 
USER. — The  term  "public  institutional  telecommunications 
user"  means  an  elementary  or  secondary  school,  a  library, 
or  a  health  care  provider  as  those  terms  are  defined  in  this 
paragraph. 

(D)  Minor. — The  term  "minor"  means  any  individual 
who  has  not  attained  the  age  of  17  years. 

(E)  Obscene.— The  term  "obscene"  has  the  meaning 
given  such  term  in  section  1460  of  title  18,  United  States 
Code. 

(F)  Child  pornography. — The  term  "child  pornog- 
raphy" has  the  meaning  given  such  term  in  section  2256 
of  title  18,  United  States  Code. 

(G)  Harmful  to  minors. — The  term  "harmful  to  mi- 
nors" means  any  picture,  image,  graphic  image  file,  or 
other  visual  depiction  that — 

(i)  taken  as  a  whole  and  with  respect  to  minors, 
appeals  to  a  prurient  interest  in  nudity,  sex,  or  excre- 
tion; 

(ii)  depicts,  describes,  or  represents,  in  a  patently 
offensive  way  with  respect  to  what  is  suitable  for  mi- 
nors, an  actual  or  simulated  sexual  act  or  sexual  con- 
tact, actual  or  simulated  normal  or  perverted  sexual 
acts,  or  a  lewd  exhibition  of  the  genitals;  and 

(iii)  taken  as  a  whole,  lacks  serious  literary,  artis- 
tic, political,  or  scientific  value  as  to  minors. 
(H)  Sexual  act;  sexual  contact.— The  terms  "sexual 
act"  and  "sexual  contact"  have  the  meanings  given  such 
terms  in  section  2246  of  title  18,  United  States  Code. 
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(I)    Technology    protection    measure.— The    term 
"technology   protection   measure"   means    a   specific   tech- 
nology that  blocks  or  filters  Internet  access  to  the  material 
covered  by  a  certification  under  paragraph  (5)  or  (6)  to 
which  such  certification  relates, 
(i)  Consumer  Protection. — The  Commission  and  the  States 
should  ensure  that  universal  service  is  available  at  rates  that  are 
just,  reasonable,  and  affordable. 

(j)  Lifeline  Assistance. — Nothing  in  this  section  shall  affect 
the  collection,  distribution,  or  administration  of  the  Lifeline  Assist- 
ance Program  provided  for  by  the  Commission  under  regulations 
set  forth  in  section  69.117  of  title  47,  Code  of  Federal  Regulations, 
and  other  related  sections  of  such  title. 

(k)  Subsidy  of  Competitive  Services  Prohibited. — A  tele- 
communications carrier  may  not  use  services  that  are  not  competi- 
tive to  subsidize  services  that  are  subject  to  competition.  The  Com- 
mission, with  respect  to  interstate  services,  and  the  States,  with  re- 
spect to  intrastate  services,  shall  establish  any  necessary  cost  allo- 
cation rules,  accounting  safeguards,  and  guidelines  to  ensure  that 
services  included  in  the  definition  of  universal  service  bear  no  more 
than  a  reasonable  share  of  the  joint  and  common  costs  of  facilities 
used  to  provide  those  services. 

(1)  Internet  Safety  Policy  Requirement  for  Schools  and 
Libraries.— 

(1)  In  general. — In  carrying  out  its  responsibilities  under 
subsection  (h),  each  school  or  library  to  which  subsection  (h) 
applies  shall — 

(A)  adopt  and  implement  an  Internet  safety  policy  that 
addresses — 

(i)  access  by  minors  to  inappropriate  matter  on 
the  Internet  and  World  Wide  Web; 

(ii)  the  safety  and  security  of  minors  when  using 
electronic  mail,  chat  rooms,  and  other  forms  of  direct 
electronic  communications; 

(iii)  unauthorized  access,  including  so-called 
"hacking",  and  other  unlawful  activities  by  minors  on- 
line; 

(iv)  unauthorized  disclosure,  use,  and  dissemina- 
tion of  personal  identification  information  regarding 
minors;  and 

(v)  measures  designed  to  restrict  minors'  access  to 
materials  harmful  to  minors;  and 

(B)  provide  reasonable  public  notice  and  hold  at  least 
one  public  hearing  or  meeting  to  address  the  proposed 
Internet  safety  policy. 

(2)  Local  determination  of  content. — A  determination 
regarding  what  matter  is  inappropriate  for  minors  shall  be 
made  by  the  school  board,  local  educational  agency,  library,  or 
other  authority  responsible  for  making  the  determination.  No 
agency  or  instrumentahty  of  the  United  States  Government 
may— 

(A)  establish  criteria  for  making  such  determination; 
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(B)  review  the  determination  made  by  the  certifying 
school,  school  board,  local  educational  agency,  library,  or 
other  authority;  or 

(C)  consider  the  criteria  employed  by  the  certifying 
school,  school  board,  local  educational  agency,  library,  or 
other  authority  in  the  administration  of  subsection 
(h)(1)(B). 

(3)  Availability  for  review.— Each  Internet  safety  policy 
adopted  under  this  subsection  shall  be  made  available  to  the 
Commission,  upon  request  of  the  Commission,  by  the  school, 
school  board,  local  educational  agency,  library,  or  other  author- 
ity responsible  for  adopting  such  Internet  safety  policy  for  pur- 
poses of  the  review  of  such  Internet  safety  policy  by  the  Com- 
mission. 

(4)  Effective  date. — This  subsection  shall  apply  with  re- 
spect to  schools  and  libraries  on  or  after  the  date  that  is  120 
days  after  the  date  of  the  enactment  of  the  Children's  Internet 
Protection  Act. 

SEC.  255.  [47  U.S.C.  255]  ACCESS  BY  PERSONS  WITH  DISABILITIES. 

(a)  Definitions. — As  used  in  this  section — 

(1)  Disability. — The  term  "disability"  has  the  meaning 
given  to  it  by  section  3(2)(A)  of  the  Americans  with  Disabilities 
Act  of  1990  (42  U.S.C.  12102(2)(A)). 

(2)  Readily  achievable.— The  term  "readily  achievable" 
has  the  meaning  given  to  it  by  section  301(9)  of  that  Act  (42 
U.S.C.  12181(9)). 

(b)  Manufacturing. — ^A  manufacturer  of  telecommunications 
equipment  or  customer  premises  equipment  shall  ensure  that  the 
equipment  is  designed,  developed,  and  fabricated  to  be  accessible  to 
and  usable  by  individuals  with  disabilities,  if  readily  achievable. 

(c)  Telecommunications  Services. — A  provider  of  tele- 
communications service  shall  ensure  that  the  service  is  accessible 
to  and  usable  by  individuals  with  disabilities,  if  readily  achievable. 

(d)  Compatibility. — Whenever  the  requirements  of  subsections 
(b)  and  (c)  are  not  readily  achievable,  such  a  manufacturer  or  pro- 
vider shall  ensure  that  the  equipment  or  service  is  compatible  with 
existing  peripheral  devices  or  specialized  customer  premises  equip- 
ment commonly  used  by  individuals  with  disabilities  to  achieve  ac- 
cess, if  readily  achievable. 

(e)  Guidelines.— Within  18  months  after  the  date  of  enact- 
ment of  the  Telecommunications  Act  of  1996,  the  Architectural  and 
Transportation  Barriers  Compliance  Board  shall  develop  guidelines 
for  accessibility  of  telecommunications  equipment  and  customer 
premises  equipment  in  conjunction  with  the  Commission.  The 
Board  shall  review  and  update  the  guidelines  periodically. 

(D  No  Additional  Private  Rights  Authorized.— Nothing  in 
this  section  shall  be  construed  to  authorize  any  private  right  of  ac- 
tion to  enforce  any  requirement  of  this  section  or  any  regulation 
thereunder.  The  Commission  shall  have  exclusive  jurisdiction  with 
respect  to  any  complaint  under  this  section. 
SEC.  256.  [47  U.S.C.  256]  COORDINATION  FOR  INTERCONNECTIVITY. 

(a)  Purpose.— It  is  the  purpose  of  this  section— 
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(1)  to  promote  nondiscriminatory  accessibility  by  the 
broadest  number  of  users  and  vendors  of  communications  prod- 
ucts and  services  to  public  telecommunications  networks  used 
to  provide  telecommunications  service  through — 

(A)  coordinated  public  telecommunications  network 
planning  and  design  by  telecommunications  carriers  and 
other  providers  of  telecommunications  service;  and 

(B)  public  telecommunications  network 
interconnectivity,  and  interconnectivity  of  devices  with 
such  networks  used  to  provide  telecommunications  service; 
and 

(2)  to  ensure  the  ability  of  users  and  information  providers 
to  seamlessly  and  transparently  transmit  and  receive  informa- 
tion between  and  across  telecommunications  networks. 

(b)  Commission  Functions.— In  carrying  out  the  purposes  of 
this  section,  the  Commission — 

(1)  shall  establish  procedures  for  Commission  oversight  of 
coordinated  network  planning  by  telecommunications  carriers 
and  other  providers  of  telecommunications  service  for  the  effec- 
tive and  efficient  interconnection  of  public  telecommunications 
networks  used  to  provide  telecommunications  service;  and 

(2)  may  participate,  in  a  manner  consistent  with  its  au- 
thority and  practice  prior  to  the  date  of  enactment  of  this  sec- 
tion, in  the  development  by  appropriate  industry  standards- 
setting  organizations  of  public  telecommunications  network 
interconnectivity  standards  that  promote  access  to — 

(A)  public  telecommunications  networks  used  to  pro- 
vide telecommunications  service; 

(B)  network  capabilities  and  services  by  individuals 
with  disabilities;  and 

(C)  information  services  by  subscribers  of  rural  tele- 
phone companies. 

(c)  Commission's  Authority.— Nothing  in  this  section  shall  be 
construed  as  expanding  or  limiting  any  authority  that  the  Commis- 
sion may  have  under  law  in  effect  before  the  date  of  enactment  of 
the  Telecommunications  Act  of  1996. 

(d)  Definition. — As  used  in  this  section,  the  term  "public  tele- 
communications network  interconnectivity"  means  the  ability  of 
two  or  more  public  telecommunications  networks  used  to  provide 
telecommunications  service  to  communicate  and  exchange  informa- 
tion without  degeneration,  and  to  interact  in  concert  with  one  an- 
other. 

SEC.  257.  [47  U.S.C.  257]  MARKET  ENTRY  BARRIERS  PROCEEDING. 

(a)  Elimination  of  Barriers. — Within  15  months  after  the 
date  of  enactment  of  the  Telecommunications  Act  of  1996,  the  Com- 
mission shall  complete  a  proceeding  for  the  purpose  of  identifying 
and  eliminating,  by  regulations  pursuant  to  its  authority  under 
this  Act  (other  than  this  section),  market  entry  barriers  for  entre- 
preneurs and  other  small  businesses  in  the  provision  and  owner- 
ship of  telecommunications  services  and  information  services,  or  in 
the  provision  of  parts  or  services  to  providers  of  telecommuni- 
cations services  and  information  services. 
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(b)  National  Policy. — In  carrying  out  subsection  (a),  the  Com- 
mission shall  seek  to  promote  the  policies  and  purposes  of  this  Act 
favoring  diversity  of  media  voices,  vigorous  economic  competition, 
technological  advancement,  and  promotion  of  the  public  interest, 
convenience,  and  necessity. 

(c)  Periodic  Review. — Every  3  years  following  the  completion 
of  the  proceeding  required  by  subsection  (a),  the  Commission  shall 
review  and  report  to  Congress  on — 

(1)  any  regulations  prescribed  to  eliminate  barriers  within 
its  jurisdiction  that  are  identified  under  subsection  (a)  and  that 
can  be  prescribed  consistent  with  the  public  interest,  conven- 
ience, and  necessity;  and 

(2)  the  statutory  barriers  identified  under  subsection  (a) 
that  the  Commission  recommends  be  eliminated,  consistent 
with  the  public  interest,  convenience,  and  necessity. 

SEC.  258.  [47  U.S.C.  258]  ILLEGAL  CHANGES  IN  SUBSCRIBER  CARRIER 
SELECTIONS. 

(a)  Prohibition. — No  telecommunications  carrier  shall  submit 
or  execute  a  change  in  a  subscriber's  selection  of  a  provider  of  tele- 
phone exchange  service  or  telephone  toll  service  except  in  accord- 
ance with  such  verification  procedures  as  the  Commission  shall 
prescribe.  Nothing  in  this  section  shall  preclude  any  State  commis- 
sion from  enforcing  such  procedures  with  respect  to  intrastate  serv- 
ices. 

(b)  Liability  for  Charges. — Any  telecommunications  carrier 
that  violates  the  verification  procedures  described  in  subsection  (a) 
and  that  collects  charges  for  telephone  exchange  service  or  tele- 
phone toll  service  from  a  subscriber  shall  be  liable  to  the  carrier 
previously  selected  by  the  subscriber  in  an  amount  equal  to  all 
charges  paid  by  such  subscriber  after  such  violation,  in  accordance 
with  such  procedures  as  the  Commission  may  prescribe.  The  rem- 
edies provided  by  this  subsection  are  in  addition  to  any  other  rem- 
edies available  by  law. 

SEC.  259.  [47  U.S.C.  259]  INFRASTRUCTURE  SHARING. 

(a)  Regulations  Required. — The  Commission  shall  prescribe, 
within  one  year  after  the  date  of  enactment  of  the  Telecommuni- 
cations Act  of  1996,  regulations  that  require  incumbent  local  ex- 
change carriers  (as  defined  in  section  251(h))  to  make  available  to 
any  qualifying  carrier  such  public  switched  network  infrastructure, 
technology,  information,  and  telecommunications  facilities  and 
functions  as  may  be  requested  by  such  qualifying  carrier  for  the 
purpose  of  enabling  such  qualifying  carrier  to  provide  telecommuni- 
cations services,  or  to  provide  access  to  information  services,  in  the 
service  area  in  which  such  qualifying  carrier  has  requested  and  ob- 
tained designation  as  an  eligible  telecommunications  carrier  under 
section  214(e). 

(b)  Terms  and  Conditions  of  Regulations.— The  regulations 
prescribed  by  the  Commission  pursuant  to  this  section  shall-^ 

(1)  not  require  a  local  exchange  carrier  to  which  this  sec- 
tion applies  to  take  any  action  that  is  economically  unreason- 
able or  that  is  contrary  to  the  public  interest; 

(2)  permit,  but  shall  not  require,  the  joint  ownership  or 
operation  of  public  switched  network  infrastructure  and  serv- 
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ices  by  or  among  such  local  exchange  carrier  and  a  qualifjdng 
carrier; 

(3)  ensure  that  such  local  exchange  carrier  will  not  be 
treated  by  the  Commission  or  any  State  as  a  common  carrier 
for  hire  or  as  offering  common  carrier  services  with  respect  to 
any  infrastructure,  technology,  information,  facilities,  or  func- 
tions made  available  to  a  qualifying  carrier  in  accordance  with 
regulations  issued  pursuant  to  this  section; 

(4)  ensure  that  such  local  exchange  carrier  makes  such 
infrastructure,  technology,  information,  facilities,  or  functions 
available  to  a  qualifying  carrier  on  just  and  reasonable  terms 
and  conditions  that  permit  such  qualifying  carrier  to  fully  ben- 
efit from  the  economies  of  scale  and  scope  of  such  local  ex- 
change carrier,  as  determined  in  accordance  with  guidelines 
prescribed  by  the  Commission  in  regulations  issued  pursuant 
to  this  section; 

(5)  establish  conditions  that  promote  cooperation  between 
local  exchange  carriers  to  which  this  section  applies  and  quali- 
fying carriers; 

(6)  not  require  a  local  exchange  carrier  to  which  this  sec- 
tion applies  to  engage  in  any  infrastructure  sharing  agreement 
for  any  services  or  access  which  are  to  be  provided  or  offered 
to  consumers  by  the  qualifying  carrier  in  such  local  exchange 
carrier's  telephone  exchange  area;  and 

(7)  require  that  such  local  exchange  carrier  file  with  the 
Commission  or  State  for  public  inspection,  any  tariffs,  con- 
tracts, or  other  arrangements  showing  the  rates,  terms,  and 
conditions  under  which  such  carrier  is  making  available  public 
switched  network  infrastructure  and  functions  under  this  sec- 
tion. 

(c)  Information  Concerning  Deployment  of  New  Services 
AND  Equipment. — A  local  exchange  carrier  to  which  this  section 
applies  that  has  entered  into  an  infrastructure  sharing  agreement 
under  this  section  shall  provide  to  each  party  to  such  agreement 
timely  information  on  the  planned  deployment  of  telecommuni- 
cations services  and  equipment,  including  any  software  or  upgrades 
of  software  integral  to  the  use  or  operation  of  such  telecommuni- 
cations equipment. 

(d)  Definition. — For  purposes  of  this  section,  the  term  "quali- 
fying carrier"  means  a  telecommunications  carrier  that — 

(1)  lacks  economies  of  scale  or  scope,  as  determined  in 
accordance  with  regulations  prescribed  by  the  Commission  pur- 
suant to  this  section;  and 

(2)  offers  telephone  exchange  service,  exchange  access,  and 
any  other  service  that  is  included  in  universal  service,  to  all 
consumers  without  preference  throughout  the  service  area  for 
which  such  carrier  has  been  designated  as  an  eligible  tele- 
communications carrier  under  section  214(e). 

SEC.  260.  147  U.S.C.  260]  PROVISION  OF  TELEMESSAGING  SERVICE. 

(a)  Nondiscrimination  Safeguards.— Any  local  exchange  car- 
rier subject  to  the  requirements  of  section  251(c)  that  provides  tele- 
messaging  service — 
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(1)  shall  not  subsidize  its  telemessaging  service  directly  or 
indirectly  from  its  telephone  exchange  service  or  its  exchange 
access;  and 

(2)  shall  not  prefer  or  discriminate  in  favor  of  its  telemes- 
saging service  operations  in  its  provision  of  telecommuni- 
cations services. 

(b)  Expedited  Consideration  of  Complaints.— The  Commis- 
sion shall  establish  procedures  for  the  receipt  and  review  of  com- 
plaints concerning  violations  of  subsection  (a)  or  the  regulations 
thereunder  that  result  in  material  financial  harm  to  a  provider  of 
telemessaging  service.  Such  procedures  shall  ensure  that  the  Com- 
mission will  make  a  final  determination  with  respect  to  any  such 
complaint  within  120  days  after  receipt  of  the  complaint.  If  the 
complaint  contains  an  appropriate  showing  that  the  alleged  viola- 
tion occurred,  the  Commission  shall,  within  60  days  after  receipt 
of  the  complaint,  order  the  local  exchange  carrier  and  any  affiliates 
to  cease  engaging  in  such  violation  pending  such  final  determina- 
tion. 

(c)  Definition. — As  used  in  this  section,  the  term  "telemes- 
saging service"  means  voice  mail  and  voice  storage  and  retrieval 
services,  any  live  operator  services  used  to  record,  transcribe,  or 
relay  messages  (other  than  telecommunications  relay  services),  and 
any  ancillary  services  offered  in  combination  with  these  services. 

SEC.  261.  [47  U.S.C.  261]  EFFECT  ON  OTHER  REQUIREMENTS. 

(a)  Commission  Regulations.— Nothing  in  this  part  shall  be 
construed  to  prohibit  the  Commission  from  enforcing  regulations 
prescribed  prior  to  the  date  of  enactment  of  the  Telecommuni- 
cations Act  of  1996  in  fulfilling  the  requirements  of  this  part,  to  the 
extent  that  such  regulations  are  not  inconsistent  with  the  provi- 
sions of  this  part. 

(b)  Existing  State  Regulations. — Nothing  in  this  part  shall 
be  construed  to  prohibit  any  State  commission  from  enforcing  regu- 
lations prescribed  prior  to  the  date  of  enactment  of  the  Tele- 
communications Act  of  1996,  or  from  prescribing  regulations  after 
such  date  of  enactment,  in  fulfilling  the  requirements  of  this  part, 
if  such  regulations  are  not  inconsistent  with  the  provisions  of  this 
part. 

(c)  Additional  State  Requirements.— Nothing  in  this  part 
precludes  a  State  from  imposing  requirements  on  a  telecommuni- 
cations carrier  for  intrastate  services  that  are  necessary  to  further 
competition  in  the  provision  of  telephone  exchange  service  or  ex- 
change access,  as  long  as  the  State's  requirements  are  not  incon- 
sistent with  this  part  or  the  Commission's  regulations  to  imple- 
ment this  part. 

PART  III— SPECIAL  PROVISIONS  CONCERNING 
BELL  OPERATING  COMPANIES 

SEC.   271.    [47   U.S.C.   271]   BELL   OPERATING  COMPANY  ENTRY  INTO 
INTERLATA  SERVICES. 

(a)  General  Limitation.— Neither  a  Bell  operating  company, 
nor  any  affiliate  of  a  Bell  operating  company,  may  provide 
interLATA  services  except  as  provided  in  this  section. 
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(b)  InterLATA  Services  to  Which  This  Section  Applies.— 

(1)  In-REGION  services. — A  Bell  operating  company,  or 
any  affiliate  of  that  Bell  operating  company,  may  provide 
interLATA  services  originating  in  any  of  its  in-region  States 
(as  defined  in  subsection  (i))  if  the  Commission  approves  the 
application  of  such  company  for  such  State  under  subsection 
(d)(3). 

(2)  OUT-OF-REGION  SERVICES.— A  Bell  Operating  company, 
or  any  affiliate  of  that  Bell  operating  company,  may  provide 
interLATA  services  originating  outside  its  in-region  States 
after  the  date  of  enactment  of  the  Telecommunications  Act  of 
1996,  subject  to  subsection  (j). 

(3)  Incidental  interlata  services. — A  Bell  operating 
company,  or  any  affiliate  of  a  Bell  operating  company,  may 
provide  incidental  interLATA  services  (as  defined  in  subsection 
(g))  originating  in  any  State  after  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996. 

(4)  Termination. — Nothing  in  this  section  prohibits  a  Bell 
operating  company  or  any  of  its  affiliates  from  providing  termi- 
nation for  interLATA  services,  subject  to  subsection  (j). 

(c)  Requirements     for     Providing     Certain     In-Region 
InterLATA  Services.— 

(1)  Agreement  or  statement. — A  Bell  operating  company 
meets  the  requirements  of  this  paragraph  if  it  meets  the 
requirements  of  subparagraph  (A)  or  subparagraph  (B)  of  this 
paragraph  for  each  State  for  which  the  authorization  is  sought. 

(A)  Presence  of  a  facilities-based  competitor. — ^A 
Bell  operating  company  meets  the  requirements  of  this 
subparagraph  if  it  has  entered  into  one  or  more  binding 
agreements  that  have  been  approved  under  section  252 
specifying  the  terms  and  conditions  under  which  the  Bell 
operating  company  is  providing  access  and  interconnection 
to  its  network  facilities  for  the  network  facilities  of  one  or 
more  unaffiliated  competing  providers  of  telephone  ex- 
change service  (as  defined  in  section  3(47)(A),  but  exclud- 
ing exchange  access)  to  residential  and  business  sub- 
scribers. For  the  purpose  of  this  subparagraph,  such  tele- 
phone exchange  service  may  be  offered  by  such  competing 
providers  either  exclusively  over  their  own  telephone  ex- 
change service  facilities  or  predominantly  over  their  own 
telephone  exchange  service  facilities  in  combination  with 
the  resale  of  the  telecommunications  services  of  another 
carrier.  For  the  purpose  of  this  subparagraph,  services  pro- 
vided pursuant  to  subpart  K  of  part  22  of  the  Commis- 
sion's regulations  (47  C.F.R.  22.901  et  seq.)  shall  not  be 
considered  to  be  telephone  exchange  services. 

(B)  Failure  to  request  access. — A  Bell  operating 
company  meets  the  requirements  of  this  subparagraph  if, 
after  10  months  after  the  date  of  enactment  of  the  Tele- 
communications Act  of  1996,  no  such  provider  has  re- 
quested the  access  and  interconnection  described  in  sub- 
paragraph (A)  before  the  date  which  is  3  months  before  the 
date  the  company  makes  its  application  under  subsection 
(d)(1),  and  a  statement  of  the  terms  and  conditions  that 
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the  company  generally  offers  to  provide  such  access  and 
interconnection  has  been  approved  or  permitted  to  take  ef- 
fect by  the  State  commission  under  section  252(f).  For  pur- 
poses of  this  subparagraph,  a  Bell  operating  company  shall 
be  considered  not  to  have  received  any  request  for  access 
and  interconnection  if  the  State  commission  of  such  State 
certifies  that  the  only  provider  or  providers  making  such 
a  request  have  (i)  failed  to  negotiate  in  good  faith  as  re- 
quired by  section  252,  or  (ii)  violated  the  terms  of  an 
agreement  approved  under  section  252  by  the  provider's 
failure  to  comply,  within  a  reasonable  period  of  time,  with 
the  implementation  schedule  contained  in  such  agreement. 
(2)  Specific  interconnection  requirements.— 

(A)  Agreement  required. — A  Bell  operating  company 
meets  the  requirements  of  this  paragraph  if,  within  the 
State  for  which  the  authorization  is  sought — 

(i)(I)  such  company  is  providing  access  and  inter- 
connection pursuant  to  one  or  more  agreements  de- 
scribed in  paragraph  (1)(A),  or 

(II)  such  company  is  generally  offering  access  and 
interconnection  pursuant  to  a  statement  described  in 
paragraph  (1)(B),  and 

(ii)  such  access  and  interconnection  meets  the 
requirements  of  subparagraph  (B)  of  this  paragraph. 

(B)  Competitive  checklist. — Access  or  interconnec- 
tion provided  or  generally  offered  by  a  Bell  operating  com- 
pany to  other  telecommunications  carriers  meets  the 
requirements  of  this  subparagraph  if  such  access  and 
interconnection  includes  each  of  the  following: 

(i)  Interconnection  in  accordance  with  the  require- 
ments of  sections  251(c)(2)  and  252(d)(1). 

(ii)  Nondiscriminatory  access  to  network  elements 
in  accordance  with  the  requirements  of  sections 
251(c)(3)  and  252(d)(1). 

(iii)  Nondiscriminatory  access  to  the  poles,  ducts, 
conduits,  and  rights-of-way  owned  or  controlled  by  the 
Bell  operating  company  at  just  and  reasonable  rates  in 
accordance  with  the  requirements  of  section  224. 

(iv)  Local  loop  transmission  from  the  central  office 
to  the  customer's  premises,  unbundled  from  local 
switching  or  other  services. 

(v)  Local  transport  from  the  trunk  side  of  a 
wireline  local  exchange  carrier  switch  unbundled  from 
switching  or  other  services. 

(vi)  Local  switching  unbundled  from  transport, 
local  loop  transmission,  or  other  services. 

(vii)  Nondiscriminatory  access  to — 

(I)  911  and  E911  services; 

(II)  directory  assistance  services  to  allow  the 
other  carrier's  customers  to  obtain  telephone  num- 
bers; and 

(III)  operator  call  completion  services. 

(viii)  White  pages  directory  listings  for  customers 
of  the  other  carrier's  telephone  exchange  service. 
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(ix)  Until  the  date  by  which  telecommunications 
numbering  administration  guidelines,  plan,  or  rules 
are  established,  nondiscriminatory  access  to  telephone 
numbers  for  assignment  to  the  other  carrier's  tele- 
phone exchange  service  customers.  After  that  date, 
compliance  with  such  guidelines,  plan,  or  rules. 

(x)  Nondiscriminatory  access  to  databases  and 
associated  signaling  necessary  for  call  routing  and 
completion. 

(xi)  Until  the  date  by  which  the  Commission 
issues  regulations  pursuant  to  section  251  to  require 
number  portability,  interim  telecommunications  num- 
ber portability  through  remote  call  forwarding,  direct 
inward  dialing  trunks,  or  other  comparable  arrange- 
ments, with  as  little  impairment  of  functioning,  qual- 
ity, reliability,  and  convenience  as  possible.  After  that 
date,  full  compliance  with  such  regulations. 

(xii)  Nondiscriminatory  access  to  such  services  or 
information  as  are  necessary  to  allow  the  requesting 
carrier  to  implement  local  dialing  parity  in  accordance 
with  the  requirements  of  section  251(b)(3). 

(xiii)  Reciprocal  compensation  arrangements  in 
accordance  with  the  requirements  of  section  252(d)(2). 

(xiv)   Telecommunications   services   are   available 
for  resale  in  accordance  with  the  requirements  of  sec- 
tions 251(c)(4)  and  252(d)(3). 
(d)  Administrative  Provisions. — 

(1)  Application  to  commission.— On  and  after  the  date  of 
enactment  of  the  Telecommunications  Act  of  1996,  a  Bell  oper- 
ating company  or  its  affiliate  may  apply  to  the  Commission  for 
authorization  to  provide  interLATA  services  originating  in  any 
in-region  State.  The  application  shall  identify  each  State  for 
which  the  authorization  is  sought. 

(2)  Consultation. — 

(A)  Consultation  with  the  attorney  general.— 
The  Commission  shall  notify  the  Attorney  General 
promptly  of  any  application  under  paragraph  (1).  Before 
making  any  determination  under  this  subsection,  the  Com- 
mission shall  consult  with  the  Attorney  General,  and  if  the 
Attorney  General  submits  any  comments  in  writing,  such 
comments  shall  be  included  in  the  record  of  the  Commis- 
sion's decision.  In  consulting  with  and  submitting  com- 
ments to  the  Commission  under  this  paragraph,  the  Attor- 
ney General  shall  provide  to  the  Commission  an  evalua- 
tion of  the  application  using  any  standard  the  Attorney 
General  considers  appropriate.  The  Commission  shall  give 
substantial  weight  to  the  Attorney  General's  evaluation, 
but  such  evaluation  shall  not  have  any  preclusive  effect  on 
any  Commission  decision  under  paragraph  (3). 

(B)  Consultation  with  state  commissions.— Before 
making  any  determination  under  this  subsection,  the  Com- 
mission shall  consult  with  the  State  commission  of  any 
State  that  is  the  subject  of  the  application  in  order  to  ver- 
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ify  the  compliance  of  the  Bell  operating  company  with  the 
requirements  of  subsection  (c). 

(3)  Determination. — Not  later  than  90  days  after  receiv- 
ing an  application  under  paragraph  (1),  the  Commission  shall 
issue  a  written  determination  approving  or  denying  the  author- 
ization requested  in  the  application  for  each  State.  The  Com- 
mission shall  not  approve  the  authorization  requested  in  an 
application  submitted  under  paragraph  (1)  unless  it  finds 
that— 

(A)  the  petitioning  Bell  operating  company  has  met 
the  requirements  of  subsection  (c)(1)  and — 

(i)  with  respect  to  access  and  interconnection  pro- 
vided pursuant  to  subsection  (c)(1)(A),  has  fully  imple- 
mented the  competitive  checklist  in  subsection 
(c)(2)(B);  or 

(ii)  with  respect  to  access  and  interconnection  gen- 
erally offered  pursuant  to  a  statement  under  sub- 
section (c)(1)(B),  such  statement  offers  all  of  the  items 
included  in  the  competitive  checklist  in  subsection 
(c)(2)(B); 

(B)  the  requested  authorization  will  be  carried  out  in 
accordance  with  the  requirements  of  section  272;  and 

(C)  the  requested  authorization  is  consistent  with  the 
public  interest,  convenience,  and  necessity. 

The  Commission  shall  state  the  basis  for  its  approval  or  denial 
of  the  application. 

(4)  Limitation  on  commission.— The  Commission  may 
not,  by  rule  or  otherwise,  limit  or  extend  the  terms  used  in  the 
competitive  checklist  set  forth  in  subsection  (c)(2)(B). 

(5)  Publication.— Not  later  than  10  days  after  issuing  a 
determination  under  paragraph  (3),  the  Commission  shall  pub- 
lish in  the  Federal  Register  a  brief  description  of  the  deter- 
mination. 

(6)  Enforcement  of  conditions. — 

(A)  Commission  authority.— If  at  any  time  after  the 
approval  of  an  application  under  paragraph  (3),  the  Com- 
mission determines  that  a  Bell  operating  company  has 
ceased  to  meet  any  of  the  conditions  required  for  such  ap- 
proval, the  Commission  may,  after  notice  and  opportunity 
for  a  hearing — 

(i)  issue  an  order  to  such  company  to  correct  the 
deficiency; 

(ii)  impose  a  penalty  on  such  company  pursuant  to 
title  V;  or 

(iii)  suspend  or  revoke  such  approval. 

(B)  Receipt  and  review  of  complaints.— The  Com- 
mission shall  establish  procedures  for  the  review  of  com- 
plaints concerning  failures  by  Bell  operating  companies  to 
meet  conditions  required  for  approval  under  paragraph  (3). 
Unless  the  parties  otherwise  agree,  the  Commission  shall 
act  on  such  complaint  within  90  days. 

(e)  Limitations.— 

(1)  Joint  marketing  of  local  and  long  distance  serv- 
ices.—Until  a  Bell  operating  company  is  authorized  pursuant 
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to  subsection  (d)  to  provide  interLATA  services  in  an  in-region 
State,  or  until  36  months  have  passed  since  the  date  of  enact- 
ment of  the  Telecommunications  Act  of  1996,  whichever  is  ear- 
lier, a  telecommunications  carrier  that  serves  greater  than  5 
percent  of  the  Nation's  presubscribed  access  lines  may  not 
jointly  market  in  such  State  telephone  exchange  service  ob- 
tained from  such  company  pursuant  to  section  251(c)(4)  with 
interLATA  services  offered  by  that  telecommunications  carrier. 
(2)  INTRALATA  TOLL  DIALING  PARITY. — 

(A)  Provision  required. — A  Bell  operating  company 
granted  authority  to  provide  interLATA  services  under 
subsection  (d)  shall  provide  intraLATA  toll  dialing  parity 
throughout  that  State  coincident  with  its  exercise  of  that 
authority. 

(B)  Limitation.— Except  for  single-LATA  States  and 
States  that  have  issued  an  order  by  December  19,  1995,  re- 
quiring a  Bell  operating  company  to  implement  intraLATA 
toll  dialing  parity,  a  State  may  not  require  a  Bell  oper- 
ating company  to  implement  intraLATA  toll  dialing  parity 
in  that  State  before  a  Bell  operating  company  has  been 
granted  authority  under  this  section  to  provide  interLATA 
services  originating  in  that  State  or  before  3  years  after 
the  date  of  enactment  of  the  Telecommunications  Act  of 
1996,  whichever  is  earlier.  Nothing  in  this  subparagraph 
precludes  a  State  from  issuing  an  order  requiring 
intraLATA  toll  dialing  parity  in  that  State  prior  to  either 
such  date  so  long  as  such  order  does  not  take  effect  until 
after  the  earlier  of  either  such  dates. 

(f)  Exception  for  Previously  Authorized  Activities.— Nei- 
ther subsection  (a)  nor  section  273  shall  prohibit  a  Bell  operating 
company  or  affiliate  from  engaging,  at  any  time  after  the  date  of 
enactment  of  the  Telecommunications  Act  of  1996,  in  any  activity 
to  the  extent  authorized  by,  and  subject  to  the  terms  and  condi- 
tions contained  in,  an  order  entered  by  the  United  States  District 
Court  for  the  District  of  Columbia  pursuant  to  section  VII  or 
VIIKC)  of  the  AT&T  Consent  Decree  if  such  order  was  entered  on 
or  before  such  date  of  enactment,  to  the  extent  such  order  is  not 
reversed  or  vacated  on  appeal.  Nothing  in  this  subsection  shall  be 
construed  to  limit,  or  to  impose  terms  or  conditions  on,  an  activity 
in  which  a  Bell  operating  company  is  otherwise  authorized  to  en- 
gage under  any  other  provision  of  this  section. 

(g)  Definition  of  Incidental  InterLATA  Services.— For 
purposes  of  this  section,  the  term  "incidental  interLATA  services" 
means  the  interLATA  provision  by  a  Bell  operating  company  or  its 
affiliate — 

(1)(A)  of  audio  programming,  video  programming,  or  other 
programming  services  to  subscribers  to  such  services  of  such 
company  or  affiliate; 

(B)  of  the  capability  for  interaction  by  such  subscribers  to 
select  or  respond  to  such  audio  programming,  video  program- 
ming, or  other  programming  services; 

(C)  to  distributors  of  audio  programming  or  video  program- 
ming that  such  company  or  affiliate  owns  or  controls,  or  is  li- 
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censed  by  the  copyright  owner  of  such  programming  (or  by  an 
assignee  of  such  owner)  to  distribute;  or 
(D)  of  alarm  monitoring  services; 

(2)  of  two-way  interactive  video  services  or  Internet  serv- 
ices over  dedicated  facihties  to  or  for  elementary  and  secondary 
schools  as  defined  in  section  254(h)(5); 

(3)  of  commercial  mobile  services  in  accordance  with  sec- 
tion 332(c)  of  this  Act  and  with  the  regulations  prescribed  by 
the  Commission  pursuant  to  paragraph  (8)  of  such  section; 

(4)  of  a  service  that  permits  a  customer  that  is  located  in 
one  LATA  to  retrieve  stored  information  from,  or  file  informa- 
tion for  storage  in,  information  storage  facilities  of  such  com- 
pany that  are  located  in  another  LATA; 

(5)  of  signaling  information  used  in  connection  with  the 
provision  of  telephone  exchange  services  or  exchange  access  by 
a  local  exchange  carrier;  or 

(6)  of  network  control  signaling  information  to,  and  receipt 
of  such  signaling  information  from,  common  carriers  offering 
interLATA  services  at  any  location  within  the  area  in  which 
such  Bell  operating  company  provides  telephone  exchange 
services  or  exchange  access. 

(h)  Limitations. — The  provisions  of  subsection  (g)  are  intended 
to  be  narrowly  construed.  The  interLATA  services  provided  under 
subparagraph  (A),  (B),  or  (C)  of  subsection  (g)(1)  are  limited  to 
those  interLATA  transmissions  incidental  to  the  provision  by  a  Bell 
operating  company  or  its  affiliate  of  video,  audio,  and  other  pro- 
gramming services  that  the  company  or  its  affiliate  is  engaged  in 
providing  to  the  public.  The  Commission  shall  ensure  that  the  pro- 
vision of  services  authorized  under  subsection  (g)  by  a  Bell  oper- 
ating company  or  its  affiliate  will  not  adversely  affect  telephone  ex- 
change service  ratepayers  or  competition  in  any  telecommuni- 
cations market. 

(i)  Additional  Definitions.— As  used  in  this  section— 

(1)  In-region  state. — The  term  "in-region  State"  means  a 
State  in  which  a  Bell  operating  company  or  any  of  its  affiliates 
was  authorized  to  provide  wireline  telephone  exchange  service 
pursuant  to  the  reorganization  plan  approved  under  the  AT&T 
Consent  Decree,  as  in  effect  on  the  day  before  the  date  of 
enactment  of  the  Telecommunications  Act  of  1996. 

(2)  Audio  programming  services.— The  term  "audio  pro- 
gramming services"  means  programming  provided  by,  or  gen- 
erally considered  to  be  comparable  to  programming  provided 
by,  a  radio  broadcast  station. 

(3)  Video  programming  services;  other  programming 
services. — The  terms  "video  programming  service"  and  "other 
programming  services"  have  the  same  meanings  as  such  terms 
have  under  section  602  of  this  Act. 

(j)  Certain  Service  Applications  Treated  as  In-Region 
Service  Applications.— For  purposes  of  this  section,  a  Bell  oper- 
ating company  application  to  provide  800  service,  private  line  serv- 
ice, or  their  equivalents  that — 

(1)  terminate  in  an  in-region  State  of  that  Bell  operating 

company,  and 
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(2)  allow  the  called  party  to  determine  the  interLATA  car- 
rier, 
shall  be  considered  an  in-region  service  subject  to  the  requirements 
of  subsection  (b)(1). 

SEC.  272.  [47  U.S.C.  272]  SEPARATE  AFFILIATE;  SAFEGUARDS. 

(a)  Separate  Affiliate  Required  for  Competitive  Activi- 
ties.— 

(1)  In  general. — A  Bell  operating  company  (including  any 
affiliate)  which  is  a  local  exchange  carrier  that  is  subject  to  the 
requirements  of  section  251(c)  may  not  provide  any  service  de- 
scribed in  paragraph  (2)  unless  it  provides  that  service  through 
one  or  more  affiliates  that — 

(A)  are  separate  from  any  operating  company  entity 
that  is  subject  to  the  requirements  of  section  251(c);  and 

(B)  meet  the  requirements  of  subsection  (b). 

(2)  Services  for  which  a  separate  affiliate  is  re- 
quired.— The  services  for  which  a  separate  affiliate  is  required 
by  paragraph  (1)  are: 

(A)  Manufacturing  activities  (as  defined  in  section 
273(h)). 

(B)  Origination  of  interLATA  telecommunications  serv- 
ices, other  than — 

(i)  incidental  interLATA  services  described  in 
paragraphs  (1),  (2),  (3),  (5),  and  (6)  of  section  271(g); 

(ii)  out-of-region  services  described  in  section 
271(b)(2);  or 

(iii)  previously  authorized  activities  described  in 
section  271(f). 

(C)  InterLATA  information  services,  other  than  elec- 
tronic publishing  (as  defined  in  section  274(h))  and  alarm 
monitoring  services  (as  defined  in  section  275(e)). 

(b)  Structural   and   Transactional   Requirements.— The 
separate  affiliate  required  by  this  section — 

(1)  shall  operate  independently  from  the  Bell  operating 
company; 

(2)  shall  maintain  books,  records,  and  accounts  in  the 
manner  prescribed  by  the  Commission  which  shall  be  separate 
from  the  books,  records,  and  accounts  maintained  by  the  Bell 
operating  company  of  which  it  is  an  affiliate; 

(3)  shall  have  separate  officers,  directors,  and  employees 
from  the  Bell  operating  company  of  which  it  is  an  affiliate; 

(4)  may  not  obtain  credit  under  any  arrangement  that 
would  permit  a  creditor,  upon  default,  to  have  recourse  to  the 
assets  of  the  Bell  operating  company;  and 

(5)  shall  conduct  all  transactions  with  the  Bell  operating 
company  of  which  it  is  an  affiliate  on  an  arm's  length  basis 
with  any  such  transactions  reduced  to  writing  and  available  for 
public  inspection. 

(c)  Nondiscrimination  Safeguards.— In  its  dealings  with  its 
affiliate  described  in  subsection  (a),  a  Bell  operating  company — 

(1)  may  not  discriminate  between  that  company  or  affiliate 
and  any  other  entity  in  the  provision  or  procurement  of  goods. 
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services,  facilities,  and  information,  or  in  the  establishment  of 
standards;  and 

(2)  shall  account  for  all  transactions  with  an  affiliate  de- 
scribed in  subsection  (a)  in  accordance  with  accounting  prin- 
ciples designated  or  approved  by  the  Commission. 

(d)  Biennial  Audit.— 

(1)  General  requirement. — A  company  required  to  oper- 
ate a  separate  affiliate  under  this  section  shall  obtain  and  pay 
for  a  joint  Federal/State  audit  every  2  years  conducted  by  an 
independent  auditor  to  determine  whether  such  company  has 
complied  with  this  section  and  the  regulations  promulgated 
under  this  section,  and  particularly  whether  such  company  has 
complied  with  the  separate  accounting  requirements  under 
subsection  (b). 

(2)  Results  submitted  to  commission;  state  commis- 
sions.— The  auditor  described  in  paragraph  (1)  shall  submit 
the  results  of  the  audit  to  the  Commission  and  to  the  State 
commission  of  each  State  in  which  the  company  audited  pro- 
vides service,  which  shall  make  such  results  available  for  pub- 
lic inspection.  Any  party  may  submit  comments  on  the  final 
audit  report. 

(3)  Access  to  documents. — For  purposes  of  conducting 
audits  and  reviews  under  this  subsection — 

(A)  the  independent  auditor,  the  Commission,  and  the 
State  commission  shall  have  access  to  the  financial  ac- 
counts and  records  of  each  company  and  of  its  affiliates 
necessary  to  verify  transactions  conducted  with  that  com- 
pany that  are  relevant  to  the  specific  activities  permitted 
under  this  section  and  that  are  necessary  for  the  regula- 
tion of  rates; 

(B)  the  Commission  and  the  State  commission  shall 
have  access  to  the  working  papers  and  supporting  mate- 
rials of  any  auditor  who  performs  an  audit  under  this  sec- 
tion; and 

(C)  the  State  commission  shall  implement  appropriate 
procedures  to  ensure  the  protection  of  any  proprietary 
information  submitted  to  it  under  this  section. 

(e)  Fulfillment  of  Certain  Requests.— A  Bell  operating 
company  and  an  affiliate  that  is  subject  to  the  requirements  of  sec- 
tion 251(c)— 

(1)  shall  fulfill  any  requests  from  an  unaffiliated  entity  for 
telephone  exchange  service  and  exchange  access  within  a  pe- 
riod no  longer  than  the  period  in  which  it  provides  such  tele- 
phone exchange  service  and  exchange  access  to  itself  or  to  its 
affiliates; 

(2)  shall  not  provide  any  facilities,  services,  or  information 
concerning  its  provision  of  exchange  access  to  the  affiliate  de- 
scribed in  subsection  (a)  unless  such  facihties,  services,  or 
information  are  made  available  to  other  providers  of 
interLATA  services  in  that  market  on  the  same  terms  and  con- 
ditions; 

(3)  shall  charge  the  affiliate  described  in  subsection  (a),  or 
impute  to  itself  (if  using  the  access  for  its  provision  of  its  own 
services),  an  amount  for  access  to  its  telephone  exchange  serv- 
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ice  and  exchange  access  that  is  no  less  than  the  amount 
charged  to  any  unaffiliated  interexchange  carriers  for  such 
service;  and 

(4)  may  provide  any  interLATA  or  intraLATA  facilities  or 
services  to  its  interLATA  affiliate  if  such  services  or  facilities 
are  made  available  to  all  carriers  at  the  same  rates  and  on  the 
same  terms  and  conditions,  and  so  long  as  the  costs  are  appro- 
priately allocated. 

(f)  Sunset.— 

(1)  Manufacturing  and  long  distance.— The  provisions 
of  this  section  (other  than  subsection  (e))  shall  cease  to  apply 
with  respect  to  the  manufacturing  activities  or  the  interLATA 
telecommunications  services  of  a  Bell  operating  company  3 
years  after  the  date  such  Bell  operating  company  or  any  Bell 
operating  company  affiliate  is  authorized  to  provide  interLATA 
telecommunications  services  under  section  271(d),  unless  the 
Commission  extends  such  3-year  period  by  rule  or  order. 

(2)  InterLATA  information  services.— The  provisions  of 
this  section  (other  than  subsection  (e))  shall  cease  to  apply 
with  respect  to  the  interLATA  information  services  of  a  Bell 
operating  company  4  years  after  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996,  unless  the  Commission  ex- 
tends such  4-year  period  by  rule  or  order. 

(3)  Preservation  of  existing  authority.— Nothing  in 
this  subsection  shall  be  construed  to  limit  the  authority  of  the 
Commission  under  any  other  section  of  this  Act  to  prescribe 
safeguards  consistent  with  the  public  interest,  convenience, 
and  necessity. 

(g)  Joint  Marketing.— 

(1)  Affiliate  sales  of  telephone  exchange  services.— 
A  Bell  operating  company  affiliate  required  by  this  section  may 
not  market  or  sell  telephone  exchange  services  provided  by  the 
Bell  operating  company  unless  that  company  permits  other 
entities  offering  the  same  or  similar  service  to  market  and  sell 
its  telephone  exchange  services. 

(2)  Bell  operating  company  sales  of  affilmte  serv- 
ices.— A  Bell  operating  company  may  not  market  or  sell 
interLATA  service  provided  by  an  affiliate  required  by  this  sec- 
tion within  any  of  its  in-region  States  until  such  company  is 
authorized  to  provide  interLATA  services  in  such  State  under 
section  271(d). 

(3)  Rule  of  construction.— The  joint  marketing  and  sale 
of  services  permitted  under  this  subsection  shall  not  be  consid- 
ered to  violate  the  nondiscrimination  provisions  of  subsection 
(c). 

(h)  Transition. — With  respect  to  any  activity  in  which  a  Bell 
operating  company  is  engaged  on  the  date  of  enactment  of  the  Tele- 
communications Act  of  1996,  such  company  shall  have  one  year 
from  such  date  of  enactment  to  comply  with  the  requirements  of 
this  section. 

SEC.    273.    [47    U.S.C.    2731    MANUFACTURING    BY    BELL    OPERATING 
COMPANIES. 

(a)  Authorization. — A  Bell  operating  company  may  manufac- 
ture and  provide  telecommunications  equipment,  and  manufacture 
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customer  premises  equipment,  if  the  Commission  authorizes  that 
Bell  operating  company  or  any  Bell  operating  company  affiliate  to 
provide  interLATA  services  under  section  271(d),  subject  to  the 
requirements  of  this  section  and  the  regulations  prescribed  there- 
under, except  that  neither  a  Bell  operating  company  nor  any  of  its 
affiliates  may  engage  in  such  manufacturing  in  conjunction  with  a 
Bell  operating  company  not  so  affiliated  or  any  of  its  affiliates. 

(b)  Collaboration;  Research  and  Royalty  Agreements.— 

(1)  Collaboration. — Subsection  (a)  shall  not  prohibit  a 
Bell  operating  company  from  engaging  in  close  collaboration 
with  any  manufacturer  of  customer  premises  equipment  or 
telecommunications  equipment  during  the  design  and  develop- 
ment of  hardware,  software,  or  combinations  thereof  related  to 
such  equipment. 

(2)  Certain  research  arrangements;  royalty  agree- 
ments.— Subsection  (a)  shall  not  prohibit  a  Bell  operating  com- 
pany from — 

(A)  engaging  in  research  activities  related  to  manufac- 
turing, and 

(B)  entering  into  royalty  agreements  with  manufactur- 
ers of  telecommunications  equipment. 

(c)  Information  Requirements.— 

(1)  Information  on  protocols  and  technical  require- 
ments.— Each  Bell  operating  company  shall,  in  accordance 
with  regulations  prescribed  by  the  Commission,  maintain  and 
file  with  the  Commission  full  and  complete  information  with 
respect  to  the  protocols  and  technical  requirements  for  connec- 
tion with  and  use  of  its  telephone  exchange  service  facilities. 
Each  such  company  shall  report  promptly  to  the  Commission 
any  material  changes  or  planned  changes  to  such  protocols  and 
requirements,  and  the  schedule  for  implementation  of  such 
changes  or  planned  changes. 

(2)  Disclosure  of  information.— A  Bell  operating  com- 
pany shall  not  disclose  any  information  required  to  be  filed 
under  paragraph  (1)  unless  that  information  has  been  filed 
promptly,  as  required  by  regulation  by  the  Commission. 

(3)  Access  by  competitors  to  information.— The  Com- 
mission may  prescribe  such  additional  regulations  under  this 
subsection  as  may  be  necessary  to  ensure  that  manufacturers 
have  access  to  the  information  with  respect  to  the  protocols 
and  technical  requirements  for  connection  with  and  use  of  tele- 
phone exchange  service  facilities  that  a  Bell  operating  company 
makes  available  to  any  manufacturing  affiliate  or  any  unaffili- 
ated manufacturer. 

(4)  Planning  information.— Each  Bell  operating  company 
shall  provide,  to  interconnecting  carriers  providing  telephone 
exchange  service,  timely  information  on  the  planned  deploy- 
ment of  telecommunications  equipment. 

(d)  Manufacturing    Limitations    for    Standard-Setting 
Organizations. — 

(1)  Application  to  bell  communications  research  or 
manufacturers.— Bell  Communications  Research,  Inc.,  or  any 
successor  entity  or  affiliate — 
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(A)  shall  not  be  considered  a  Bell  operating  company 
or  a  successor  or  assign  of  a  Bell  operating  company  at 
such  time  as  it  is  no  longer  an  affiliate  of  any  Bell  oper- 
ating company;  and 

(B)  notwithstanding  paragraph  (3),  shall  not  engage  in 
manufacturing  telecommunications  equipment  or  customer 
premises  equipment  as  long  as  it  is  an  affiliate  of  more 
than  1  otherwise  unaffiliated  Bell  operating  company  or 
successor  or  assign  of  any  such  company. 

Nothing  in  this  subsection  prohibits  Bell  Communications  Re- 
search, Inc.,  or  any  successor  entity,  from  engaging  in  any  ac- 
tivity in  which  it  is  lawfully  engaged  on  the  date  of  enactment 
of  the  Telecommunications  Act  of  1996.  Nothing  provided  in 
this  subsection  shall  render  Bell  Communications  Research, 
Inc.,  or  any  successor  entity,  a  common  carrier  under  title  II 
of  this  Act.  Nothing  in  this  subsection  restricts  any  manufac- 
turer from  engaging  in  any  activity  in  which  it  is  lawfully  en- 
gaged on  the  date  of  enactment  of  the  Telecommunications  Act 
of  1996. 

(2)  Proprietary  information.— Any  entity  which  estab- 
lishes standards  for  telecommunications  equipment  or  cus- 
tomer premises  equipment,  or  generic  network  requirements 
for  such  equipment,  or  certifies  telecommunications  equipment 
or  customer  premises  equipment,  shall  be  prohibited  from  re- 
leasing or  otherwise  using  any  proprietary  information,  des- 
ignated as  such  by  its  owner,  in  its  possession  as  a  result  of 
such  activity,  for  any  purpose  other  than  purposes  authorized 
in  writing  by  the  owner  of  such  information,  even  after  such 
entity  ceases  to  be  so  engaged. 

(3)  Manufacturing  safeguards.— (A)  Except  as  prohib- 
ited in  paragraph  (1),  and  subject  to  paragraph  (6),  any  entity 
which  certifies  telecommunications  equipment  or  customer 
premises  equipment  manufactured  by  an  unaffiliated  entity 
shall  only  manufacture  a  particular  class  of  telecommuni- 
cations equipment  or  customer  premises  equipment  for  which 
it  is  undertaking  or  has  undertaken,  during  the  previous  18 
months,  certification  activity  for  such  class  of  equipment 
through  a  separate  affiliate. 

(B)  Such  separate  affiliate  shall — 

(i)  maintain  books,  records,  and  accounts  separate 
from  those  of  the  entity  that  certifies  such  equipment,  con- 
sistent with  generally  acceptable  accounting  principles; 

(ii)  not  engage  in  any  joint  manufacturing  activities 
with  such  entity;  and 

(iii)  have  segregated  facilities  and  separate  employees 
with  such  entity. 

(C)  Such  entity  that  certifies  such  equipment  shall — 

(i)  not  discriminate  in  favor  of  its  manufacturing  affil- 
iate in  the  establishment  of  standards,  generic  require- 
ments, or  product  certification; 

(ii)  not  disclose  to  the  manufacturing  affiliate  any  pro- 
prietary information  that  has  been  received  at  any  time 
from  an  unaffiliated  manufacturer,  unless  authorized  in 
writing  by  the  owner  of  the  information;  and 
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(iii)  not  permit  any  employee  engaged  in  product  cer- 
tification for  telecommunications  equipment  or  customer 
premises  equipment  to  engage  jointly  in  sales  or  mar- 
keting of  any  such  equipment  with  the  affiliated  manufac- 
turer. 

(4)  Standard-setting  entities. — Any  entity  that  is  not  an 
accredited  standards  development  organization  and  that  estab- 
lishes industry-wide  standards  for  telecommunications  equip- 
ment or  customer  premises  equipment,  or  industry-wide  ge- 
neric network  requirements  for  such  equipment,  or  that  cer- 
tifies telecommunications  equipment  or  customer  premises 
equipment  manufactured  by  an  unaffiliated  entity,  shall — 

(A)  establish  and  publish  any  industry-wide  standard 
for,  industry-wide  generic  requirement  for,  or  any  substan- 
tial modification  of  an  existing  industry-wide  standard  or 
industry-wide  generic  requirement  for,  telecommunications 
equipment  or  customer  premises  equipment  only  in  compli- 
ance with  the  following  procedure — 

(i)  such  entity  shall  issue  a  public  notice  of  its  con- 
sideration of  a  proposed  industry-wide  standard  or  in- 
dustry-wide generic  requirement; 

(ii)  such  entity  shall  issue  a  public  invitation  to  in- 
terested industry  parties  to  fiind  and  participate  in 
such  efforts  on  a  reasonable  and  nondiscriminatory 
basis,  administered  in  such  a  manner  as  not  to  unrea- 
sonably exclude  any  interested  industry  party; 

(iii)  such  entity  shall  publish  a  text  for  comment 
by  such  parties  as  have  agreed  to  participate  in  the 
process  pursuant  to  clause  (ii),  provide  such  parties  a 
full  opportunity  to  submit  comments,  and  respond  to 
comments  from  such  parties; 

(iv)  such  entity  shall  publish  a  final  text  of  the  in- 
dustry-wide standard  or  industry-wide  generic  require- 
ment, including  the  comments  in  their  entirety,  of  any 
funding  party  which  requests  to  have  its  comments  so 
published;  and 

(v)  such  entity  shall  attempt,  prior  to  publishing 
a  text  for  comment,  to  agree  with  the  funding  parties 
as  a  group  on  a  mutually  satisfactory  dispute  resolu- 
tion process  which  such  parties  shall  utilize  as  their 
sole  recourse  in  the  event  of  a  dispute  on  technical 
issues  as  to  which  there  is  disagreement  between  any 
funding  party  and  the  entity  conducting  such  activi- 
ties, except  that  if  no  dispute  resolution  process  is 
agreed  to  by  all  the  parties,  a  funding  party  may  uti- 
lize the  dispute  resolution  procedures  established  pur- 
suant to  paragraph  (5)  of  this  subsection; 

(B)  engage  in  product  certification  for  telecommuni- 
cations equipment  or  customer  premises  equipment  manu- 
factured by  unaffiliated  entities  only  if— 

(i)  such  activity  is  performed  pursuant  to  pub- 
lished criteria; 

(ii)  such  activity  is  performed  pursuant  to 
auditable  criteria;  and 
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(iii)  such  activity  is  performed  pursuant  to  avail- 
able industry-accepted  testing  methods  and  standards, 
where  applicable,  unless  otherwise  agreed  upon  by  the 
parties  funding  and  performing  such  activity; 

(C)  not  undertake  any  actions  to  monopolize  or  at- 
tempt to  monopolize  the  market  for  such  services;  and 

(D)  not  preferentially  treat  its  own  telecommuni- 
cations equipment  or  customer  premises  equipment,  or 
that  of  its  affiliate,  over  that  of  any  other  entity  in  estab- 
lishing and  publishing  industry-wide  standards  or  indus- 
try-wide generic  requirements  for,  and  in  certification  of, 
telecommunications  equipment  and  customer  premises 
equipment. 

(5)  Alternate  dispute  resolution.— Within  90  days 
after  the  date  of  enactment  of  the  Telecommunications  Act  of 
1996,  the  Commission  shall  prescribe  a  dispute  resolution  proc- 
ess to  be  utilized  in  the  event  that  a  dispute  resolution  process 
is  not  agreed  upon  by  all  the  parties  when  establishing  and 
publishing  any  industry-wide  standard  or  industry-wide  ge- 
neric requirement  for  telecommunications  equipment  or  cus- 
tomer premises  equipment,  pursuant  to  paragraph  (4)(A)(v). 
The  Commission  shall  not  establish  itself  as  a  party  to  the  dis- 
pute resolution  process.  Such  dispute  resolution  process  shall 
permit  any  funding  party  to  resolve  a  dispute  with  the  entity 
conducting  the  activity  that  significantly  affects  such  funding 
party's  interests,  in  an  open,  nondiscriminatory,  and  unbiased 
fashion,  within  30  days  after  the  filing  of  such  dispute.  Such 
disputes  may  be  filed  within  15  days  after  the  date  the  funding 
party  receives  a  response  to  its  comments  from  the  entity  con- 
ducting the  activity.  The  Commission  shall  establish  penalties 
to  be  assessed  for  delays  caused  by  referral  of  frivolous  dis- 
putes to  the  dispute  resolution  process. 

(6)  Sunset. — The  requirements  of  paragraphs  (3)  and  (4) 
shall  terminate  for  the  particular  relevant  activity  when  the 
Commission  determines  that  there  are  alternative  sources  of 
industry-wide  standards,  industry-wide  generic  requirements, 
or  product  certification  for  a  particular  class  of  telecommuni- 
cations equipment  or  customer  premises  equipment  available 
in  the  United  States.  Alternative  sources  shall  be  deemed  to 
exist  when  such  sources  provide  commercially  viable  alter- 
natives that  are  providing  such  services  to  customers.  The 
Commission  shall  act  on  any  application  for  such  a  determina- 
tion within  90  days  after  receipt  of  such  application,  and  shall 
receive  public  comment  on  such  application. 

(7)  Administration  and  enforcement  authority.— For 
the  purposes  of  administering  this  subsection  and  the  regula- 
tions prescribed  thereunder,  the  Commission  shall  have  the 
same  remedial  authority  as  the  Commission  has  in  admin- 
istering and  enforcing  the  provisions  of  this  title  with  respect 
to  any  common  carrier  subject  to  this  Act. 

(8)  Definitions. — For  purposes  of  this  subsection: 

(A)  The  term  "affiliate"  shall  have  the  same  meaning 
as  in  section  3  of  this  Act,  except  that,  for  purposes  of 
paragraph  (1)(B) — 
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(i)  an  aggregate  voting  equity  interest  in  Bell 
Communications  Research,  Inc.,  of  at  least  5  percent 
of  its  total  voting  equity,  owned  directly  or  indirectly 
by  more  than  1  otherwise  unaffiliated  Bell  operating 
company,  shall  constitute  an  affiliate  relationship;  and 

(ii)  a  voting  equity  interest  in  Bell  Communica- 
tions Research,  Inc.,  by  any  otherwise  unaffiliated  Bell 
operating  company  of  less  than  1  percent  of  Bell  Com- 
munications Research's  total  voting  equity  shall  not  be 
considered  to  be  an  equity  interest  under  this  para- 
graph. 

(B)  The  term  "generic  requirement"  means  a  descrip- 
tion of  acceptable  product  attributes  for  use  by  local  ex- 
change carriers  in  establishing  product  specifications  for 
the  purchase  of  telecommunications  equipment,  customer 
premises  equipment,  and  software  integral  thereto. 

(C)  The  term  "industry-wide"  means  activities  funded 
by  or  performed  on  behalf  of  local  exchange  carriers  for  use 
in  providing  wireline  telephone  exchange  service  whose 
combined  total  of  deployed  access  lines  in  the  United 
States  constitutes  at  least  30  percent  of  all  access  lines  de- 
ployed by  telecommunications  carriers  in  the  United 
States  as  of  the  date  of  enactment  of  the  Telecommuni- 
cations Act  of  1996. 

(D)  The  term  "certification"  means  any  technical  proc- 
ess whereby  a  party  determines  whether  a  product,  for  use 
by  more  than  one  local  exchange  carrier,  conforms  with  the 
specified  requirements  pertaining  to  such  product. 

(E)  The  term  "accredited  standards  development  orga- 
nization" means  an  entity  composed  of  industry  members 
which  has  been  accredited  by  an  institution  vested  with 
the  responsibility  for  standards  accreditation  by  the  indus- 
try. 

(e)  Bell  Operating  Company  Equipment  Procurement  and 
Sales.— 

(1)  Nondiscrimination  standards  for  manufac- 
turing.— In  the  procurement  or  awarding  of  supply  contracts 
for  telecommunications  equipment,  a  Bell  operating  company, 
or  any  entity  acting  on  its  behalf,  for  the  duration  of  the 
requirement  for  a  separate  subsidiary  including  manufacturing 
under  this  Act — 

(A)  shall  consider  such  equipment,  produced  or  sup- 
plied by  unrelated  persons;  and 

(B)  may  not  discriminate  in  favor  of  equipment  pro- 
duced or  supplied  by  an  affihate  or  related  person. 

(2)  Procurement  standards.— Each  Bell  operating  com- 
pany or  any  entity  acting  on  its  behalf  shall  make  procurement 
decisions  and  award  all  supply  contracts  for  equipment,  serv- 
ices, and  software  on  the  basis  of  an  objective  assessment  of 
price,  quahty,  delivery,  and  other  commercial  factors. 

(3)  Network  planning  and  design.— A  Bell  operatmg 
company  shall,  to  the  extent  consistent  with  the  antitrust  laws, 
engage  in  joint  network  planning  and  design  with  local  ex- 
change carriers  operating  in  the  same  area  of  interest.  No  par- 
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ticipant  in  such  planning  shall  be  allowed  to  delay  the  intro- 
duction of  new  technology  or  the  deployment  of  facilities  to  pro- 
vide telecommunications  services,  and  agreement  with  such 
other  carriers  shall  not  be  required  as  a  prerequisite  for  such 
introduction  or  deployment. 

(4)  Sales  restrictions.— Neither  a  Bell  operating  com- 
pany engaged  in  manufacturing  nor  a  manufacturing  affiliate 
of  such  a  company  shall  restrict  sales  to  any  local  exchange 
carrier  of  telecommunications  equipment,  including  software 
integral  to  the  operation  of  such  equipment  and  related  up- 
grades. 

(5)  Protection  of  proprietary  information.— A  Bell 
operating  company  and  any  entity  it  owns  or  otherwise  con- 
trols shall  protect  the  proprietary  information  submitted  for 
procurement  decisions  from  release  not  specifically  authorized 
by  the  owner  of  such  information. 

(fl  Administration  and  Enforcement  Authority. — For  the 
purposes  of  administering  and  enforcing  the  provisions  of  this  sec- 
tion and  the  regulations  prescribed  thereunder,  the  Commission 
shall  have  the  same  authority,  power,  and  functions  with  respect 
to  any  Bell  operating  company  or  any  affiliate  thereof  as  the  Com- 
mission has  in  administering  and  enforcing  the  provisions  of  this 
title  with  respect  to  any  common  carrier  subject  to  this  Act. 

(g)  Additional  Rules  and  Regulations. — The  Commission 
may  prescribe  such  additional  rules  and  regulations  as  the  Com- 
mission determines  are  necessary  to  carry  out  the  provisions  of  this 
section,  and  otherwise  to  prevent  discrimination  and  cross-sub- 
sidization in  a  Bell  operating  company's  dealings  with  its  affiliate 
and  with  third  parties. 

(h)  Definition. — As  used  in  this  section,  the  term  "manufac- 
turing" has  the  same  meaning  as  such  term  has  under  the  AT&T 
Consent  Decree. 

SEC.  274.   [47  U.S.C.  274]  ELECTRONIC  PUBLISHING  BY  BELL  OPER- 
ATING COMPANIES. 

(a)  Limitations. — No  Bell  operating  company  or  any  affiliate 
may  engage  in  the  provision  of  electronic  publishing  that  is  dis- 
seminated by  means  of  such  Bell  operating  company's  or  any  of  its 
affiliates'  basic  telephone  service,  except  that  nothing  in  this  sec- 
tion shall  prohibit  a  separated  affiliate  or  electronic  publishing 
joint  venture  operated  in  accordance  with  this  section  from  engag- 
ing in  the  provision  of  electronic  publishing. 

(b)  Separated  Affill\te  or  Electronic  Publishing  Joint 
Venture  Requirements. — A  separated  affiliate  or  electronic  pub- 
lishing joint  venture  shall  be  operated  independently  from  the  Bell 
operating  company.  Such  separated  affiliate  or  joint  venture  and 
the  Bell  operating  company  with  which  it  is  affiliated  shall — 

(1)  maintain  separate  books,  records,  and  accounts  and 
prepare  separate  financial  statements; 

(2)  not  incur  debt  in  a  manner  that  would  permit  a  cred- 
itor of  the  separated  affiliate  or  joint  venture  upon  default  to 
have  recourse  to  the  assets  of  the  Bell  operating  company; 

(3)  carry  out  transactions  (A)  in  a  manner  consistent  with 
such  independence,  (B)  pursuant  to  written  contracts  or  tariffs 
that  are  filed  with  the  Commission  and  made  publicly  avail- 
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able,  and  (C)  in  a  manner  that  is  auditable  in  accordance  with 
generally  accepted  auditing  standards; 

(4)  value  any  assets  that  are  transferred  directly  or  indi- 
rectly from  the  Bell  operating  company  to  a  separated  affiliate 
or  joint  venture,  and  record  any  transactions  by  which  such  as- 
sets are  transferred,  in  accordance  with  such  regulations  as 
may  be  prescribed  by  the  Commission  or  a  State  commission 
to  prevent  improper  cross  subsidies; 

(5)  between  a  separated  affiliate  and  a  Bell  operating 
company — 

(A)  have  no  officers,  directors,  and  employees  in  com- 
mon after  the  effective  date  of  this  section;  and 

(B)  own  no  property  in  common; 

(6)  not  use  for  the  marketing  of  any  product  or  service  of 
the  separated  affiliate  or  joint  venture,  the  name,  trademarks, 
or  service  marks  of  an  existing  Bell  operating  company  except 
for  names,  trademarks,  or  service  marks  that  are  owned  by  the 
entity  that  owns  or  controls  the  Bell  operating  company; 

(7)  not  permit  the  Bell  operating  company — 

(A)  to  perform  hiring  or  training  of  personnel  on  be- 
half of  a  separated  affiliate; 

(B)  to  perform  the  purchasing,  installation,  or  mainte- 
nance of  equipment  on  behalf  of  a  separated  affiliate,  ex- 
cept for  telephone  service  that  it  provides  under  tariff  or 
contract  subject  to  the  provisions  of  this  section;  or 

(C)  to  perform  research  and  development  on  behalf  of 
a  separated  affiliate; 

(8)  each  have  performed  annually  a  compliance  review — 

(A)  that  is  conducted  by  an  independent  entity  for  the 
purpose  of  determining  compliance  during  the  preceding 
calendar  year  with  any  provision  of  this  section;  and 

(B)  the  results  of  which  are  maintained  by  the  sepa- 
rated affiliate  or  joint  venture  and  the  Bell  operating  com- 
pany for  a  period  of  5  years  subject  to  review  by  any  lawful 
authority;  and 

(9)  within  90  days  of  receiving  a  review  described  in  para- 
graph (8),  file  a  report  of  any  exceptions  and  corrective  action 
with  the  Commission  and  allow  any  person  to  inspect  and  copy 
such  report  subject  to  reasonable  safeguards  to  protect  any 
proprietary  information  contained  in  such  report  from  being 
used  for  purposes  other  than  to  enforce  or  pursue  remedies 
under  this  section. 

(c)  Joint  Marketing. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2) — 

(A)  a  Bell  operating  company  shall  not  carry  out  any 
promotion,  marketing,  sales,  or  advertising  for  or  in  con- 
junction with  a  separated  affiliate;  and 

(B)  a  Bell  operating  company  shall  not  carry  out  any 
promotion,  marketing,  sales,  or  advertising  for  or  in  con- 
junction with  an  affiliate  that  is  related  to  the  provision  of 
electronic  publishing. 

(2)  Permissible  joint  activities.— 

(A)  Joint  telemarketing.— A  Bell  operating  company 
may  provide  inbound  telemarketing  or  referral  services  re- 
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lated  to  the  provision  of  electronic  publishing  for  a  sepa- 
rated affiliate,  electronic  publishing  joint  venture,  affiliate, 
or  unaffiliated  electronic  publisher:  Provided,  That  if  such 
services  are  provided  to  a  separated  affiliate,  electronic 
publishing  joint  venture,  or  affiliate,  such  services  shall  be 
made  available  to  all  electronic  publishers  on  request,  on 
nondiscriminatory  terms. 

(B)  Teaming  arrangements.— A  Bell  operating  com- 
pany may  engage  in  nondiscriminatory  teaming  or  busi- 
ness arrangements  to  engage  in  electronic  publishing  with 
any  separated  affiliate  or  with  any  other  electronic  pub- 
lisher if  (i )  the  Bell  operating  company  only  provides  facili- 
ties, services,  and  basic  telephone  service  information  as 
authorized  by  this  section,  and  (ii)  the  Bell  operating  com- 
pany does  not  own  such  teaming  or  business  arrangement. 

(C)  Electronic  publishing  joint  ventures. — A  Bell 
operating  company  or  affiliate  may  participate  on  a  non- 
exclusive basis  in  electronic  publishing  joint  ventures  with 
entities  that  are  not  a  Bell  operating  company,  affiliate,  or 
separated  affiliate  to  provide  electronic  publishing  services, 
if  the  Bell  operating  company  or  affiliate  has  not  more 
than  a  50  percent  direct  or  indirect  equity  interest  (or  the 
equivalent  thereof)  or  the  right  to  more  than  50  percent  of 
the  gross  revenues  under  a  revenue  sharing  or  royalty 
agreement  in  any  electronic  publishing  joint  venture.  Offi- 
cers and  employees  of  a  Bell  operating  company  or  affiliate 
participating  in  an  electronic  publishing  joint  venture  may 
not  have  more  than  50  percent  of  the  voting  control  over 
the  electronic  publishing  joint  venture.  In  the  case  of  joint 
ventures  with  small,  local  electronic  publishers,  the  Com- 
mission for  good  cause  shown  may  authorize  the  Bell  oper- 
ating company  or  affiliate  to  have  a  larger  equity  interest, 
revenue  share,  or  voting  control  but  not  to  exceed  80  per- 
cent. A  Bell  operating  company  participating  in  an  elec- 
tronic publishing  joint  venture  may  provide  promotion, 
marketing,  sales,  or  advertising  personnel  and  services  to 
such  joint  venture. 

(d)  Bell  Operating  Company  Requirement.— A  Bell  oper- 
ating company  under  common  ownership  or  control  with  a  sepa- 
rated affiliate  or  electronic  publishing  joint  venture  shall  provide 
network  access  and  interconnections  for  basic  telephone  service  to 
electronic  publishers  at  just  and  reasonable  rates  that  are  tariffed 
(so  long  as  rates  for  such  services  are  subject  to  regulation)  and 
that  are  not  higher  on  a  per-unit  basis  than  those  charged  for  such 
services  to  any  other  electronic  publisher  or  any  separated  affiliate 
engaged  in  electronic  publishing. 

(e)  Private  Right  of  Action. — 

(1)  Damages. — Any  person  claiming  that  any  act  or  prac- 
tice of  any  Bell  operating  company,  affiliate,  or  separated  affil- 
iate constitutes  a  violation  of  this  section  may  file  a  complaint 
with  the  Commission  or  bring  suit  as  provided  in  section  207 
of  this  Act,  and  such  Bell  operating  company,  affiliate,  or  sepa- 
rated affiliate  shall  be  liable  as  provided  in  section  206  of  this 
Act;  except  that  damages  may  not  be  awarded  for  a  violation 
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that  is  discovered  by  a  compliance  review  as  required  by  sub- 
section (b)(7)  of  this  section  and  corrected  within  90  days. 

(2)  Cease  and  desist  orders. — In  addition  to  the  provi- 
sions of  paragraph  (1),  any  person  claiming  that  any  act  or 
practice  of  any  Bell  operating  company,  affiliate,  or  separated 
affiliate  constitutes  a  violation  of  this  section  may  make  appli- 
cation to  the  Commission  for  an  order  to  cease  and  desist  such 
violation  or  may  make  application  in  any  district  court  of  the 
United  States  of  competent  jurisdiction  for  an  order  enjoining 
such  acts  or  practices  or  for  an  order  compelling  compliance 
with  such  requirement. 

(f)  Separated  Affiliate  Reporting  Requirement.— Any  sep- 
arated affiliate  under  this  section  shall  file  with  the  Commission 
annual  reports  in  a  form  substantially  equivalent  to  the  Form  10- 
K  required  by  regulations  of  the  Securities  and  Exchange  Commis- 
sion. 

(g)  Effective  Dates.— 

(1)  Transition. — Any  electronic  publishing  service  being 
offered  to  the  public  by  a  Bell  operating  company  or  affiliate 
on  the  date  of  enactment  of  the  Telecommunications  Act  of 
1996  shall  have  one  year  from  such  date  of  enactment  to  com- 
ply with  the  requirements  of  this  section. 

(2)  Sunset. — The  provisions  of  this  section  shall  not  apply 
to  conduct  occurring  after  4  years  after  the  date  of  enactment 
of  the  Telecommunications  Act  of  1996. 

(h)  Definition  of  Electronic  Publishing.— 

(1)  In  general. — The  term  "electronic  publishing"  means 
the  dissemination,  provision,  publication,  or  sale  to  an  unaffili- 
ated entity  or  person,  of  any  one  or  more  of  the  following:  news 
(including  sports);  entertainment  (other  than  interactive 
games);  business,  financial,  legal,  consumer,  or  credit  mate- 
rials; editorials,  columns,  or  features;  advertising;  photos  or 
images;  archival  or  research  material;  legal  notices  or  public 
records;  scientific,  educational,  instructional,  technical,  profes- 
sional, trade,  or  other  literary  materials;  or  other  like  or  simi- 
lar information. 

(2)  Exceptions.— The  term  "electronic  publishing"  shall 
not  include  the  following  services: 

(A)  Information  access,  as  that  term  is  defined  by  the 
AT&T  Consent  Decree. 

(B)  The  transmission  of  information  as  a  common 
carrier. 

(C)  The  transmission  of  information  as  part  of  a  gate- 
way to  an  information  service  that  does  not  involve  the 
generation  or  alteration  of  the  content  of  information,  in- 
cluding data  transmission,  address  translation,  protocol 
conversion,  biUing  management,  introductory  information 
content,  and  navigational  systems  that  enable  users  to  ac- 
cess electronic  publishing  services,  which  do  not  affect  the 
presentation  of  such  electronic  publishing  services  to 
users. 

(D)  Voice  storage  and  retrieval  services,  including 
voice  messaging  and  electronic  mail  services. 
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(E)  Data  processing  or  transaction  processing  services 
that  do  not  involve  the  generation  or  alteration  of  the  con- 
tent of  information. 

(F)  Electronic  billing  or  advertising  of  a  Bell  operating 
company's  regulated  telecommunications  services. 

(G)  Language  translation  or  data  format  conversion. 
(H)   The   provision   of  information   necessary   for   the 

management,  control,  or  operation  of  a  telephone  company 
telecommunications  system. 

(I)  The  provision  of  directory  assistance  that  provides 
names,  addresses,  and  telephone  numbers  and  does  not  in- 
clude advertising. 

(J)  Caller  identification  services. 

(K)  Repair  and  provisioning  databases  and  credit  card 
and  billing  validation  for  telephone  company  operations. 

(L)  911-E  and  other  emergency  assistance  databases. 

(M)  Any  other  network  service  of  a  type  that  is  like  or 
similar  to  these  network  services  and  that  does  not  involve 
the  generation  or  alteration  of  the  content  of  information. 

(N)  Any  upgrades  to  these  network  services  that  do 
not  involve  the  generation  or  alteration  of  the  content  of 
information. 

(O)  Video  programming  or  full  motion  video  entertain- 
ment on  demand. 
(i)  Additional  Definitions.— As  used  in  this  section— 

(1)  The  term  "affiliate"  means  any  entity  that,  directly  or 
indirectly,  owns  or  controls,  is  owned  or  controlled  by,  or  is 
under  common  ownership  or  control  with,  a  Bell  operating 
company.  Such  term  shall  not  include  a  separated  affiliate. 

(2)  The  term  "basic  telephone  service"  means  any  wireline 
telephone  exchange  service,  or  wireline  telephone  exchange 
service  facility,  provided  by  a  Bell  operating  company  in  a  tele- 
phone exchange  area,  except  that  such  term  does  not  include — 

(A)  a  competitive  wireline  telephone  exchange  service 
provided  in  a  telephone  exchange  area  where  another 
entity  provides  a  wireline  telephone  exchange  service  that 
was  provided  on  January  1,  1984,  or 

(B)  a  commercial  mobile  service. 

(3)  The  term  "basic  telephone  service  information"  means 
network  and  customer  information  of  a  Bell  operating  company 
and  other  information  acquired  by  a  Bell  operating  company  as 
a  result  of  its  engaging  in  the  provision  of  basic  telephone 
service. 

(4)  The  term  "control"  has  the  meaning  that  it  has  in  17 
C.F.R.  240.12b-2,  the  regulations  promulgated  by  the  Securi- 
ties and  Exchange  Commission  pursuant  to  the  Securities  Ex- 
change Act  of  1934  (15  U.S.C.  78a  et  seq.)  or  any  successor  pro- 
vision to  such  section. 

(5)  The  term  "electronic  publishing  joint  venture"  means  a 
joint  venture  owned  by  a  Bell  operating  company  or  affiliate 
that  engages  in  the  provision  of  electronic  publishing  which  is 
disseminated  by  means  of  such  Bell  operating  company's  or 
any  of  its  affiliates'  basic  telephone  service. 


143 COMMUNICATIONS  ACT  OF  1934 Sec.  275 

(6)  The  term  "entity"  means  any  organization,  and  in- 
cludes corporations,  partnerships,  sole  proprietorships,  associa- 
tions, and  joint  ventures. 

(7)  The  term  "inbound  telemarketing"  means  the  mar- 
keting of  property,  goods,  or  services  by  telephone  to  a  cus- 
tomer or  potential  customer  who  initiated  the  call. 

(8)  The  term  "own"  with  respect  to  an  entity  means  to 
have  a  direct  or  indirect  equity  interest  (or  the  equivalent 
thereof)  of  more  than  10  percent  of  an  entity,  or  the  right  to 
more  than  10  percent  of  the  gross  revenues  of  an  entity  under 
a  revenue  sharing  or  royalty  agreement. 

(9)  The  term  "separated  affiliate"  means  a  corporation 
under  common  ownership  or  control  with  a  Bell  operating  com- 
pany that  does  not  own  or  control  a  Bell  operating  company 
and  is  not  owned  or  controlled  by  a  Bell  operating  company 
and  that  engages  in  the  provision  of  electronic  publishing 
which  is  disseminated  by  means  of  such  Bell  operating  com- 
pany's or  any  of  its  affiliates'  basic  telephone  service. 

(10)  The  term  "Bell  operating  company"  has  the  meaning 
provided  in  section  3,  except  that  such  term  includes  any 
entity  or  corporation  that  is  owned  or  controlled  by  such  a  com- 
panv  (as  so  defined)  but  does  not  include  an  electronic  pub- 
lishing joint  venture  owned  by  such  an  entity  or  corporation. 

SEC.  275.  [47  U.S.C.  275]  ALARM  MONITORING  SERVICES. 

(a)  Delayed  Entry  Into  Alarm  Monitoring.— 

(1)  Prohibition. — No  Bell  operating  company  or  affiliate 
thereof  shall  engage  in  the  provision  of  alarm  monitoring  serv- 
ices before  the  date  which  is  5  years  after  the  date  of  enact- 
ment of  the  Telecommunications  Act  of  1996. 

(2)  Existing  activities.— Paragraph  (1)  does  not  prohibit 
or  limit  the  provision,  directly  or  through  an  affiliate,  of  alarm 
monitoring  services  by  a  Bell  operating  company  that  was  en- 
gaged in  providing  alarm  monitoring  services  as  of  November 
30,  1995,  directly  or  through  an  affiliate.  Such  Bell  operating 
company  or  affiliate  may  not  acquire  any  equity  interest  in,  or 
obtain  financial  control  of,  any  unaffiliated  alarm  monitoring 
service  entity  after  November  30,  1995,  and  until  5  years  after 
the  date  of  enactment  of  the  Telecommunications  Act  of  1996, 
except  that  this  sentence  shall  not  prohibit  an  exchange  of  cus- 
tomers for  the  customers  of  an  unaffiliated  alarm  monitoring 
service  entity. 

(b)  Nondiscrimination. — An  incumbent  local  exchange  carrier 
(as  defined  in  section  251(h))  engaged  in  the  provision  of  alarm 
monitoring  services  shall — 

(1)  provide  nonaffiliated  entities,  upon  reasonable  request, 
with  the  network  services  it  provides  to  its  own  alarm  moni- 
toring operations,  on  nondiscriminatory  terms  and  conditions; 
and 

(2)  not  subsidize  its  alarm  monitoring  services  either  di- 
rectly or  indirectly  from  telephone  exchange  service  operations. 

(c)  Expedited  Consideration  of  Complaints.— The  Commis- 
sion shall  establish  procedures  for  the  receipt  and  review  of  com- 
plaints concerning  violations  of  subsection  (b)  or  the  regulations 
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thereunder  that  result  in  material  financial  harm  to  a  provider  of 
alarm  monitoring  service.  Such  procedures  shall  ensure  that  the 
Commission  will  make  a  final  determination  with  respect  to  any 
such  complaint  within  120  days  after  receipt  of  the  complaint.  If 
the  complaint  contains  an  appropriate  showing  that  the  alleged  vio- 
lation occurred,  as  determined  by  the  Commission  in  accordance 
with  such  regulations,  the  Commission  shall,  within  60  days  after 
receipt  of  the  complaint,  order  the  incumbent  local  exchange  carrier 
(as  defined  in  section  251(h))  and  its  affiliates  to  cease  engaging  in 
such  violation  pending  such  final  determination. 

(d)  Use  of  Data. — A  local  exchange  carrier  may  not  record  or 
use  in  any  fashion  the  occurrence  or  contents  of  calls  received  by 
providers  of  alarm  monitoring  services  for  the  purposes  of  mar- 
keting such  services  on  behalf  of  such  local  exchange  carrier,  or 
any  other  entity.  Any  regulations  necessary  to  enforce  this  sub- 
section shall  be  issued  initially  within  6  months  after  the  date  of 
enactment  of  the  Telecommunications  Act  of  1996. 

(e)  Definition  of  Alarm  Monitoring  Service.— The  term 
"alarm  monitoring  service"  means  a  service  that  uses  a  device  lo- 
cated at  a  residence,  place  of  business,  or  other  fixed  premises — 

(1)  to  receive  signals  from  other  devices  located  at  or  about 
such  premises  regarding  a  possible  threat  at  such  premises  to 
life,  safety,  or  property,  from  burglary,  fire,  vandalism,  bodily 
injury,  or  other  emergency,  and 

(2)  to  transmit  a  signal  regarding  such  threat  by  means  of 
transmission  facilities  of  a  local  exchange  carrier  or  one  of  its 
affiliates  to  a  remote  monitoring  center  to  alert  a  person  at 
such  center  of  the  need  to  inform  the  customer  or  another  per- 
son or  police,  fire,  rescue,  security,  or  public  safety  personnel 
of  such  threat, 

but  does  not  include  a  service  that  uses  a  medical  monitoring  de- 
vice attached  to  an  individual  for  the  automatic  surveillance  of  an 
ongoing  medical  condition. 
SEC.  276.  [47  U.S.C.  276]  PROVISION  OF  PAYPHONE  SERVICE. 

(a)  Nondiscrimination  Safeguards.— After  the  eff"ective  date 
of  the  rules  prescribed  pursuant  to  subsection  (b),  any  Bell  oper- 
ating company  that  provides  payphone  service — 

(1)  shall  not  subsidize  its  payphone  service  directly  or  indi- 
rectly from  its  telephone  exchange  service  operations  or  its  ex- 
change access  operations;  and 

(2)  shall  not  prefer  or  discriminate  in  favor  of  its  pa3T3hone 
service. 

(b)  Regulations.— 

(1)  Contents  of  regulations. — In  order  to  promote  com- 
petition among  payphone  service  providers  and  promote  the 
widespread  deployment  of  payphone  services  to  the  benefit  of 
the  general  public,  within  9  months  after  the  date  of  enact- 
ment of  the  Telecommunications  Act  of  1996,  the  Commission 
shall  take  all  actions  necessary  (including  any  reconsideration) 
to  prescribe  regulations  that — 

(A)  establish  a  per  call  compensation  plan  to  ensure 
that  all  payphone  service  providers  are  fairly  compensated 
for  each  and  every  completed  intrastate  and  interstate  call 
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using  their  payphone,  except  that  emergency  calls  and 
telecommunications  relay  service  calls  for  hearing  disabled 
individuals  shall  not  be  subject  to  such  compensation; 

(B)  discontinue  the  intrastate  and  interstate  carrier 
access  charge  payphone  service  elements  and  pajrments  in 
effect  on  such  date  of  enactment,  and  all  intrastate  and 
interstate  payphone  subsidies  from  basic  exchange  and  ex- 
change access  revenues,  in  favor  of  a  compensation  plan  as 
specified  in  subparagraph  (A); 

(C)  prescribe  a  set  of  nonstructural  safeguards  for  Bell 
operating  company  payphone  service  to  implement  the  pro- 
visions of  paragraphs  (1)  and  (2)  of  subsection  (a),  which 
safeguards  shall,  at  a  minimum,  include  the  nonstructural 
safeguards  equal  to  those  adopted  in  the  Computer  In- 
quiry-Ill (CC  Docket  No.  90-623)  proceeding; 

(D)  provide  for  Bell  operating  company  payphone  serv- 
ice providers  to  have  the  same  right  that  independent 
payphone  providers  have  to  negotiate  with  the  location 
provider  on  the  location  provider's  selecting  and  con- 
tracting with,  and,  subject  to  the  terms  of  any  agreement 
with  the  location  provider,  to  select  and  contract  with,  the 
carriers  that  carry  interLATA  calls  from  their  payphones, 
unless  the  Commission  determines  in  the  rulemaking  pur- 
suant to  this  section  that  it  is  not  in  the  public  interest; 
and 

(E)  provide  for  all  payphone  service  providers  to  have 
the  right  to  negotiate  with  the  location  provider  on  the 
location  provider's  selecting  and  contracting  with,  and, 
subject  to  the  terms  of  any  agreement  with  the  location 
provider,  to  select  and  contract  with,  the  carriers  that 
carry  intraLATA  calls  from  their  payphones. 

(2)  Public  interest  telephones. — In  the  rulemaking  con- 
ducted pursuant  to  paragraph  (1),  the  Commission  shall  deter- 
mine whether  public  interest  payphones,  which  are  provided  in 
the  interest  of  public  health,  safety,  and  welfare,  in  locations 
where  there  would  otherwise  not  be  a  payphone,  should  be 
maintained,  and  if  so,  ensure  that  such  public  interest 
payphones  are  supported  fairly  and  equitably. 

(3)  Existing  contracts.— Nothing  in  this  section  shall  af- 
fect any  existing  contracts  between  location  providers  and 
payphone  service  providers  or  interLATA  or  intraLATA  car- 
riers that  are  in  force  and  effect  as  of  the  date  of  enactment 
of  the  Telecommunications  Act  of  1996. 

(c)  State  Preemption.— To  the  extent  that  any  State  require- 
ments are  inconsistent  with  the  Commission's  regulations,  the 
Commission's  regulations  on  such  matters  shall  preempt  such 
State  requirements. 

(d)  Definition.— As  used  in  this  section,  the  term  "payphone 
service"  means  the  provision  of  public  or  semi-public  pay  tele- 
phones, the  provision  of  inmate  telephone  service  in  correctional 
institutions,  and  any  ancillary  services. 
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TITLE  III— SPECIAL  PROVISIONS 
RELATING  TO  RADIO 

PART  I— GENERAL  PROVISIONS 

SEC.  301.   [47  U.S.C.  301]  LICENSE  FOR  RADIO  COMMUNICATION  OR 
TRANSMISSION  OF  ENERGY. 

It  is  the  purpose  of  this  Act,  among  other  things,  to  maintain 
the  control  of  the  United  States  over  all  the  channels  of  radio 
transmission;  and  to  provide  for  the  use  of  such  channels,  but  not 
the  ownership  thereof,  by  persons  for  limited  periods  of  time,  under 
licenses  granted  by  Federal  authority,  and  no  such  license  shall  be 
construed  to  create  any  right,  beyond  the  terms,  conditions,  and  pe- 
riods of  the  license.  No  person  shall  use  or  operate  any  apparatus 
for  the  transmission  of  energy  or  communications  or  signals  by 
radio  (a)  from  one  place  in  any  State,  Territory,  or  possession  of  the 
United  States  or  in  the  District  of  Columbia  to  another  place  in  the 
same  State,  Territory,  possession,  or  District;  or  (b)  from  any  State, 
Territory,  or  possession  of  the  United  States,  or  from  the  District 
of  Columbia  to  any  other  State,  Territory,  or  possession  of  the 
United  States;  or  (c)  from  any  place  in  any  State,  Territory,  or  pos- 
session of  the  United  States,  or  in  the  District  of  Columbia,  to  any 
place  in  any  foreign  country  or  to  any  vessel;  or  (d)  within  any 
State  when  the  effects  of  such  use  extend  beyond  the  borders  of 
said  State,  or  when  interference  is  caused  by  such  use  or  operation 
with  the  transmission  of  such  energy,  communications,  or  signals 
from  within  said  State  to  any  place  beyond  its  borders,  or  from  any 
place  beyond  its  borders  to  any  place  within  said  State,  or  with  the 
transmission  or  reception  of  such  energy,  communications,  or  sig- 
nals from  and/or  to  places  beyond  the  borders  of  said  State;  or  (e) 
upon  any  vessel  or  aircraft  of  the  United  States  (except  as  provided 
in  section  303(t));  or  (f)  upon  any  other  mobile  stations  within  the 
jurisdiction  of  the  United  States,  except  under  and  in  accordance 
with  this  Act  and  with  a  license  in  that  behalf  granted  under  the 
provisions  of  this  Act. 

SEC.  302.   [47  U.S.C.  302al  DEVICES  WfflCH  INTERFERE  WITH  RADIO 
RECEPTION. 

(a)  The  Commission  may,  consistent  with  the  public  interest, 
convenience,  and  necessity,  make  reasonable  regulations  (1)  gov- 
erning the  interference  potential  of  devices  which  in  their  operation 
are  capable  of  emitting  radio  frequency  energy  by  radiation,  con- 
duction, or  other  means  in  sufficient  degree  to  cause  harmful  inter- 
ference to  radio  communications;  and  (2)  establishing  minimum 
performance  standards  for  home  electronic  equipment  and  systems 
to  reduce  their  susceptibility  to  interference  from  radio  frequency 
energy.  Such  regulations  shall  be  applicable  to  the  manufacture, 
import,  sale,  offer  for  sale,  or  shipment  of  such  devices  and  home 
electronic  equipment  and  systems,  and  to  the  use  of  such  devices.  ^ 


1  Public  Law  97-259,  96  Stat.  1087,  1091-92,  Sept.  13,  1982,  which  amended  section  302(a), 
also  stated: 

Any  minimum  performance  standard  estabUshed  by  the  Federal  Communications  Com- 
mission under  section  302(a)(2)  of  the  Communications  Act  of  1934,  as  added  by  the  amend- 
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(b)  No  person  shall  manufacture,  import,  sell,  offer  for  sale,  or 
ship  devices  or  home  electronic  equipment  and  systems,  or  use  de- 
vices, which  fail  to  comply  with  regulations  promulgated  pursuant 
to  this  section. 

(c)  The  provisions  of  this  section  shall  not  be  applicable  to  car- 
riers transporting  such  devices  or  home  electronic  equipment  and 
systems  without  trading  in  them,  to  devices  or  home  electronic 
equipment  and  systems  manufactured  solely  for  export,  to  the 
equipment  manufacturer,  assembly,  or  installation  of  devices  or 
home  electronic  and  systems  for  its  own  use  by  a  public  utility  en- 
gaged in  providing  electric  service,  or  to  devices  or  home  electronic 
equipment  and  systems  for  use  by  the  Government  of  the  United 
States  or  any  agency  thereof.  Devices  and  home  electronic  equip- 
ment and  systems  for  use  by  the  Government  of  the  United  States 
or  any  agency  thereof  shall  be  developed,  procured,  or  otherwise  ac- 
quired, including  offshore  procurement,  under  United  States  Gov- 
ernment criteria,  standards,  or  specifications  designed  to  achieve 
the  objectives  of  reducing  interference  to  radio  reception  and  to 
home  electronic  equipment  and  systems,  taking  into  account  the 
unique  needs  of  national  defense  and  security. 

(d)(1)  Within  180  days  after  the  date  of  enactment  of  this  sub- 
section, the  Commission  shall  prescribe  and  make  effective  regula- 
tions denying  equipment  authorization  (under  part  15  of  title  47, 
Code  of  Federal  Regulations,  or  any  other  part  of  that  title)  for  any 
scanning  receiver  that  is  capable  of — 

(A)  receiving  transmissions  in  the  frequencies  allocated  to 
the  domestic  cellular  radio  telecommunications  service, 

(B)  readily  being  altered  by  the  user  to  receive  trans- 
missions in  such  frequencies,  or 

(C)  being  equipped  with  decoders  that  convert  digital  cel- 
lular transmissions  to  analog  voice  audio. 

(2)  Beginning  1  year  after  the  effective  date  of  the  regulations 
adopted  pursuant  to  paragraph  (1),  no  receiver  having  the  capabili- 
ties described  in  subparagraph  (A),  (B),  or  (C)  of  paragraph  (1),  as 
such  capabilities  are  defined  in  such  regulations,  shall  be  manufac- 
tured in  the  United  States  or  imported  for  use  in  the  United 
States. 

(e)  The  Commission  may — 

(1)  authorize  the  use  of  private  organizations  for  testing 
and  certifying  the  compliance  of  devices  or  home  electronic 
equipment  and  systems  with  regulations  promulgated  under 
this  section; 

(2)  accept  as  prima  facie  evidence  of  such  compliance  the 
certification  by  any  such  organization;  and 

(3)  establish  such  qualifications  and  standards  as  it  deems 
appropriate  for  such  private  organizations,  testing,  and  certifi- 
cation. 

(f)(1)  Except  as  provided  in  paragraph  (2),  a  State  or  local  gov- 
ernment may  enact  a  statute  or  ordinance  that  prohibits  a  violation 
of  the  following  regulations  of  the  Commission  under  this  section: 


ment  made  in  subsection  (a)(1)  [of  Sec.  108  of  the  statute],  shall  not  apply  to  any  home  elec- 
tronic equipment  or  systems  manufactured  before  the  date  of  the  enactment  of  this  Act. 
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(A)  A  regulation  that  prohibits  a  use  of  citizens  band  radio 
equipment  not  authorized  by  the  Commission. 

(B)  A  regulation  that  prohibits  the  unauthorized  operation 
of  citizens  band  radio  equipment  on  a  frequency  between  24 
MHz  and  35  MHz. 

(2)  A  station  that  is  licensed  by  the  Commission  pursuant  to 
section  301  in  any  radio  service  for  the  operation  at  issue  shall  not 
be  subject  to  action  by  a  State  or  local  government  under  this  sub- 
section. A  State  or  local  government  statute  or  ordinance  enacted 
for  purposes  of  this  subsection  shall  identify  the  exemption  avail- 
able under  this  paragraph. 

(3)  The  Commission  shall,  to  the  extent  practicable,  provide 
technical  guidance  to  State  and  local  governments  regarding  the 
detection  and  determination  of  violations  of  the  regulations  speci- 
fied in  paragraph  (1). 

(4)(A)  In  addition  to  any  other  remedy  authorized  by  law,  a 
person  affected  by  the  decision  of  a  State  or  local  government 
agency  enforcing  a  statute  or  ordinance  under  paragraph  (1)  may 
submit  to  the  Commission  an  appeal  of  the  decision  on  the  grounds 
that  the  State  or  local  government,  as  the  case  may  be,  enacted  a 
statute  or  ordinance  outside  the  authority  provided  in  this  sub- 
section. 

(B)  A  person  shall  submit  an  appeal  on  a  decision  of  a  State 
or  local  government  agency  to  the  Commission  under  this  para- 
graph, if  at  all,  not  later  than  30  days  after  the  date  on  which  the 
decision  by  the  State  or  local  government  agency  becomes  final,  but 
prior  to  seeking  judicial  review  of  such  decision. 

(C)  The  Commission  shall  make  a  determination  on  an  appeal 
submitted  under  subparagraph  (B)  not  later  than  180  days  after  its 
submittal. 

(D)  If  the  Commission  determines  under  subparagraph  (C)  that 
a  State  or  local  government  agency  has  acted  outside  its  authority 
in  enforcing  a  statute  or  ordinance,  the  Commission  shall  preempt 
the  decision  enforcing  the  statute  or  ordinance. 

(5)  The  enforcement  of  statute  or  ordinance  that  prohibits  a 
violation  of  a  regulation  by  a  State  or  local  government  under  para- 
graph (1)  in  a  particular  case  shall  not  preclude  the  Commission 
from  enforcing  the  regulation  in  that  case  concurrently. 

(6)  Nothing  in  this  subsection  shall  be  construed  to  diminish 
or  otherwise  affect  the  jurisdiction  of  the  Commission  under  this 
section  over  devices  capable  of  interfering  with  radio  communica- 
tions. 

(7)  The  enforcement  of  a  statute  or  ordinance  by  a  State  or 
local  government  under  paragraph  (1)  with  regard  to  citizens  band 
radio  equipment  on  board  a  "commercial  motor  vehicle",  as  defined 
in  section  31101  of  title  49,  United  States  Code,  shall  require  prob- 
able cause  to  find  that  the  commercial  motor  vehicle  or  the  indi- 
vidual operating  the  vehicle  is  in  violation  of  the  regulations  de- 
scribed in  paragraph  (1). 

SEC.  303.  [47  U.S.C.  3031  GENERAL  POWERS  OF  COMMISSION. 

Except  as  otherwise  provided  in  this  Act,  the  Commission  from 
time  to  time,  as  public  convenience,  interest,  or  necessity  requires 
shall— 
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(a)  Classify  radio  stations; 

(b)  Prescribe  the  nature  of  the  service  to  be  rendered  by  each 
class  of  licensed  stations  and  each  station  within  any  class; 

(c)  Assign  bands  of  frequencies  to  the  various  classes  of  sta- 
tions, and  assign  frequencies  for  each  individual  station  and  deter- 
mine the  power  which  each  station  shall  use  and  the  time  during 
which  it  may  operate; 

(d)  Determine  the  location  of  classes  of  stations  or  individual 
stations; 

(e)  Regulate  the  kind  of  apparatus  to  be  used  with  respect  to 
its  external  effects  and  the  purity  and  sharpness  of  the  emissions 
from  each  station  and  from  the  apparatus  therein; 

(f)  Make  such  regulations  not  inconsistent  with  law  as  it  may 
deem  necessary  to  prevent  interference  between  stations  and  to 
carry  out  the  provisions  of  this  Act:  Provided,  however,  that 
changes  in  the  frequencies,  authorized  power,  or  in  the  times  of 
operation  of  any  station,  shall  not  be  made  without  the  consent  of 
the  station  licensee  unless  the  Commission  shall  determine  that 
such  changes  will  promote  public  convenience  or  interest  or  will 
serve  public  necessity,  or  the  provisions  of  this  Act  will  be  more 
fully  complied  with; 

(g)  Study  new  uses  for  radio,  provide  for  experimental  uses  of 
frequencies,  and  generally  encourage  the  larger  and  more  effective 
use  of  radio  in  the  public  interest; 

(h)  Have  authority  to  establish  areas  or  zones  to  be  served  by 
any  station; 

(i)  Have  authority  to  make  special  regulations  applicable  to 
radio  stations  engaged  in  chain  broadcasting; 

(j)  Have  authority  to  make  general  rules  and  regulations  re- 
quiring stations  to  keep  such  records  of  programs,  transmissions  of 
energy,  communications  or  signals  as  it  may  deem  desirable; 

(k)  Have  authority  to  exclude  from  the  requirements  of  any 
regulations  in  whole  or  in  part  any  radio  station  upon  railroad  roll- 
ing stock,  or  to  modify  such  regulations  in  its  discretion; 

(1)(1)  Have  the  authority  to  prescribe  the  qualifications  of  sta- 
tion operators,  to  classify  them  according  to  the  duties  to  be  per- 
formed, to  fix  the  forms  of  such  licenses,  and  to  issue  them  to  per- 
sons who  are  found  to  be  qualified  by  the  Commission  and  who  oth- 
erwise are  legally  eligible  for  employment  in  the  United  States,  ex- 
cept that  such  requirement  relating  to  eligibility  for  employment  in 
the  United  States  shall  not  apply  in  the  case  of  Hcenses  issued  by 
the  Commission  to  (A)  persons  holding  United  States  pilot  certifi- 
cates; or  (B)  persons  holding  foreign  aircraft  pilot  certificates  which 
are  valid  in  the  United  States,  if  the  foreign  government  involved 
has  entered  into  a  reciprocal  agreement  under  which  such  foreign 
government  does  not  impose  any  similar  requirement  relating  to 
eligibility  for  employment  upon  citizens  of  the  United  States; 

(2)  Notwithstanding  paragraph  (1)  of  this  subsection,  an  indi- 
vidual to  whom  a  radio  station  is  licensed  under  the  provisions  of 
this  Act  may  be  issued  an  operator's  license  to  operate  that  station. 

(3)  In  addition  to  amateur  operator  licenses  which  the  Commis- 
sion may  issue  to  aliens  pursuant  to  paragraph  (2)  of  this  sub- 
section, and  notwithstanding  section  301  of  this  Act  and  paragraph 
(1)  of  this  subsection,  the  Commission  may  issue  authorizations. 
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under  such  conditions  and  terms  as  it  may  prescribe,  to  permit  an 
alien  licensed  by  his  government  as  an  amateur  radio  operator  to 
operate  his  amateur  radio  station  licensed  by  his  government  in 
the  United  States,  its  possessions,  and  the  Commonwealth  of  Puer- 
to Rico  provided  there  is  in  effect  a  multilateral  or  bilateral  agree- 
ment, to  which  the  United  States  and  the  alien's  government  are 
parties,  for  such  operation  on  a  reciprocal  basis  by  United  States 
amateur  radio  operators.  Other  provisions  of  this  Act  and  of  the 
Administrative  Procedure  Act  shall  not  be  applicable  to  any  request 
or  application  for  or  modification,  suspension  or  cancellation  of  any 
such  authorization. 

(m)(l)  Have  authority  to  suspend  the  license  of  any  operator 
upon  proof  sufficient  to  satisfy  the  Commission  that  the  licensee — 

(A)  Has  violated,  or  caused,  aided,  or  abetted  the  violation  of, 
any  provision  of  any  Act,  treaty,  or  convention  binding  on  the 
United  States,  which  the  Commission  is  authorized  to  administer, 
or  any  regulation  made  by  the  Commission  under  any  such  Act, 
treaty,  or  convention;  or 

(B)  Has  failed  to  carry  out  a  lawful  order  of  the  master  or  per- 
son lawfully  in  charge  of  the  ship  or  aircraft  on  which  he  is  em- 
ployed; or 

(C)  Has  willfully  damaged  or  permitted  radio  apparatus  or 
installations  to  be  damaged;  or 

(D)  Has  transmitted  superfluous  radio  communications  or  sig- 
nals or  communications  containing  profane  or  obscene  words,  lan- 
guage, or  meaning,  or  has  knowingly  transmitted — 

(1)  False  or  deceptive  signals  or  communications;  or 

(2)  A  call  signal  or  letter  which  has  not  been  assigned  by 
proper  authority  to  the  station  he  is  operating;  or 

(E)  Has  willfully  or  maliciously  interfered  with  any  other  radio 
communications  or  signals;  or 

(F)  Has  obtained  or  attempted  to  obtain,  or  has  assisted  an- 
other to  obtain  or  attempt  to  obtain,  an  operator's  license  by 
fraudulent  means. 

(2)  No  order  of  suspension  of  any  operator's  license  shall  take 
effect  until  fifteen  days'  notice  in  writing  thereof,  stating  the  cause 
for  the  proposed  suspension,  has  been  given  to  the  operator  li- 
censee who  may  make  written  application  to  the  Commission  at 
any  time  within  said  fifteen  days  for  hearing  upon  such  order.  The 
notice  to  the  operator  licensee  shall  not  be  effective  until  actually 
received  by  him,  and  from  that  time  he  shall  have  fifteen  days  in 
which  to  mail  the  said  application.  In  the  event  that  physical  condi- 
tions prevent  mailing  of  the  application  at  the  expiration  of  the 
fifteen-day  period,  the  application  shall  then  be  mailed  as  soon  as 
possible  thereafter,  accompanied  by  a  satisfactory  explanation  of 
the  delay.  Upon  receipt  by  the  Commission  of  such  application  for 
hearing,  said  order  of  suspension  shall  be  held  in  abeyance  until 
the  conclusion  of  the  hearing  which  shall  be  conducted  under  such 
rules  as  the  Commission  may  prescribe.  Upon  the  conclusion  of 
said  hearing  the  Commission  may  affirm,  modify,  or  revoke  said 
order  of  suspension. 

(n)  Have  authority  to  inspect  all  radio  installations  associated 
with  stations  required  to  be  licensed  by  any  Act,  or  which  the  Com- 
mission by  rule  has  authorized  to  operate  without  a  license  under 
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section  307(e)(1),  or  which  are  subject  to  the  provisions  of  any  Act, 
treaty,  or  convention  binding  on  the  United  States,  to  ascertain 
whether  in  construction,  installation,  and  operation  they  conform  to 
the  requirements  of  the  rules  and  regulations  of  the  Commission, 
the  provisions  of  any  Act,  the  terms  of  any  treaty  or  convention 
binding  on  the  United  States  and  the  conditions  of  the  license  or 
other  instrument  of  authorization  under  which  they  are  con- 
structed, installed,  or  operated. 

(o)  Have  authority  to  designate  call  letters  of  all  stations; 

(p)  Have  authority  to  cause  to  be  published  such  call  letters 
and  such  other  announcements  and  data  as  in  the  judgment  of  the 
Commission  may  be  required  for  the  efficient  operation  of  radio 
stations  subject  the  jurisdiction  of  the  United  States  and  for  the 
proper  enforcement  of  this  Act; 

(q)  Have  authority  to  require  the  painting  and/or  illumination 
of  radio  towers  if  and  when  in  its  judgment  such  towers  constitute, 
or  there  is  a  reasonable  possibility  that  they  may  constitute,  a 
menace  to  air  navigation.  The  permittee  or  licensee,  and  the  tower 
owner  in  any  case  in  which  the  owner  is  not  the  permittee  or  li- 
censee, shall  maintain  the  painting  and/or  illumination  of  the 
tower  as  prescribed  by  the  Commission  pursuant  to  this  section.  In 
the  event  that  the  tower  ceases  to  be  licensed  by  the  Commission 
for  the  transmission  of  radio  energy,  the  owner  of  the  tower  shall 
maintain  the  prescribed  painting  and/or  illumination  of  such  tower 
until  it  is  dismantled,  and  the  Commission  may  require  the  owner 
to  dismantle  and  remove  the  tower  when  the  administrator  of  the 
Federal  Aviation  Agency  determines  that  there  is  a  reasonable  pos- 
sibility that  it  may  constitute  a  menace  to  air  navigation. 

(r)  Make  such  rules  and  regulations  and  prescribe  such  restric- 
tions and  conditions,  not  inconsistent  with  law,  as  may  be  nec- 
essary to  carry  out  the  provisions  of  this  Act,  or  any  international 
radio  or  wire  communications  treaty  or  convention,  or  regulations 
annexed  thereto,  including  any  treaty  or  convention  insofar  as  it 
relates  to  the  use  of  radio,  to  which  the  United  States  is  or  may 
hereafter  become  a  party. 

(s)  Have  authority  to  require  that  apparatus  designed  to  re- 
ceive television  pictures  broadcast  simultaneously  with  sound  be 
capable  of  adequately  receiving  all  frequencies  allocated  by  the 
Commission  to  television  broadcasting  when  such  apparatus  is 
shipped  in  interstate  commerce,  or  is  imported  from  any  foreign 
country  into  the  United  States,  for  sale  or  resale  to  the  public. 

(t)  Notwithstanding  the  provisions  of  section  301(e),  have  au- 
thority, in  any  case  in  which  an  aircraft  registered  in  the  United 
States  is  operated  (pursuant  to  a  lease,  charter,  or  similar  arrange- 
ment) by  an  aircraft  operator  who  is  subject  to  regulation  by  the 
government  of  a  foreign  nation,  to  enter  into  an  agreement  with 
such  government  under  which  the  Commission  shall  recognize  and 
accept  any  radio  station  licenses  and  radio  operator  hcenses  issued 
by  such  government  with  respect  to  such  aircraft. 

(u)  Require  that  apparatus  designed  to  receive  television  pic- 
tures broadcast  simultaneously  with  sound  be  equipped  with  built- 
in  decoder  circuitry  designed  to  display  closed-captioned  television 
transmissions  when  such  apparatus  is  manufactured  in  the  United 
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States  or  imported  for  use  in  the  United  States,  and  its  television 
picture  screen  is  13  inches  or  greater  in  size. 

(v)  Have  exclusive  jurisdiction  to  regulate  the  provision  of  di- 
rect-to-home satellite  services.  As  used  in  this  subsection,  the  term 
"direct-to-home  satellite  services"  means  the  distribution  or  broad- 
casting of  programming  or  services  by  satellite  directly  to  the  sub- 
scriber's premises  without  the  use  of  ground  receiving  or  distribu- 
tion equipment,  except  at  the  subscriber's  premises  or  in  the  uplink 
process  to  the  satellite. 

(w)  1  Prescribe — 

(1)  on  the  basis  of  recommendations  from  an  advisory  com- 
mittee established  by  the  Commission  in  accordance  with  sec- 
tion 551(b)(2)  of  the  Telecommunications  Act  of  1996,  guide- 
lines and  recommended  procedures  for  the  identification  and 
rating  of  video  programming  that  contains  sexual,  violent,  or 
other  indecent  material  about  which  parents  should  be  in- 
formed before  it  is  displayed  to  children:  Provided,  That  noth- 
ing in  this  paragraph  shall  be  construed  to  authorize  any  rat- 
ing of  video  programming  on  the  basis  of  its  political  or  reli- 
gious content;  and 

(2)  with  respect  to  any  video  programming  that  has  been 
rated,  and  in  consultation  with  the  television  industry,  rules 
requiring  distributors  of  such  video  programming  to  transmit 
such  rating  to  permit  parents  to  block  the  display  of  video  pro- 
gramming that  they  have  determined  is  inappropriate  for  their 
children. 

(x)  Require,  in  the  case  of  an  apparatus  designed  to  receive  tel- 
evision signals  that  are  shipped  in  interstate  commerce  or  manu- 
factured in  the  United  States  and  that  have  a  picture  screen  13 
inches  or  greater  in  size  (measured  diagonally),  that  such  appa- 
ratus be  equipped  with  a  feature  designed  to  enable  viewers  to 
block  display  of  all  programs  with  a  common  rating,  except  as  oth- 
erwise permitted  by  regulations  pursuant  to  section  330(c)(4). 

(y)  Have  authority  to  allocate  electromagnetic  spectrum  so  as 
to  provide  flexibility  of  use,  if — 

(1)  such  use  is  consistent  with  international  agreements  to 
which  the  United  States  is  a  party;  and 

(2)  the  Commission  finds,  after  notice  and  an  opportunity 
for  public  comment,  that — 

(A)  such  an  allocation  would  be  in  the  public  interest; 

(B)  such  use  would  not  deter  investment  in  commu- 
nications services  and  systems,  or  technology  development; 
and 

(C)  such  use  would  not  result  in  harmful  interference 
among  users. 

SEC.  304.  [47  U.S.C.  304]  WAIVER  BY  LICENSEE. 

No  station  license  shall  be  granted  by  the  Commission  until 
the  applicant  therefore  shall  have  waived  any  claim  to  the  use  of 
any  particular  frequency  or  of  the  electromagnetic  spectrum  as 


1  Amendment  adding  subsection  (w)  did  not  take  effect  under  the  provisions  of  section 
551(e)(1)  of  the  Telecommunications  Act  of  1996  (P.L.  104-104;  110  Stat  142;  47  U.S.C.  303, 
note). 
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against  the  regulatory  power  of  the  United  States  because  of  the 
previous  use  of  the  same,  whether  by  Hcense  or  otherwise. 
SEC.  305.  [47  U.S.C.  305]  GOVERNMENT-OWNED  STATIONS. 

(a)  Radio  stations  belonging  to  and  operated  by  the  United 
States  shall  not  be  subject  to  the  provisions  of  sections  301  and  303 
of  this  Act.  All  such  Government  stations  shall  use  such  fre- 
quencies as  shall  be  assigned  to  each  or  to  each  class  by  the  Presi- 
dent. All  such  stations,  except  stations  on  board  naval  and  other 
Government  vessels  while  at  sea  or  beyond  the  limits  of  the  conti- 
nental United  States,  when  transmitting  any  radio  communication 
or  signal  other  than  a  communication  or  signal  relating  to  Govern- 
ment business,  shall  conform  to  such  rules  and  regulations  de- 
signed to  prevent  interference  with  other  radio  stations  and  the 
rights  of  others  as  the  Commission  may  prescribe. 

(b)  All  stations  owned  and  operated  by  the  United  States,  ex- 
cept mobile  stations  of  the  Army  of  the  United  States,  and  all  other 
stations  on  land  and  sea,  shall  have  special  call  letters  designated 
by  the  Commission. 

(c)  The  provisions  of  sections  301  and  303  of  this  Act  notwith- 
standing, the  President  may,  provided  he  determines  it  to  be  con- 
sistent with  and  in  the  interest  of  national  security,  authorize  a 
foreign  government,  under  such  terms  and  conditions  as  he  may 
prescribe,  to  construct  and  operate  at  the  seat  of  government  of  the 
United  States  a  low-power  radio  station  in  the  fixed  service  at  or 
near  the  site  of  the  embassy  or  legation  of  such  foreign  government 
for  transmission  of  its  messages  to  points  outside  the  United 
States,  but  only  (1)  where  he  determines  that  the  authorization 
would  be  consistent  with  the  national  interest  of  the  United  States 
and  (2)  where  such  foreign  government  has  provided  reciprocal 
privileges  to  the  United  States  to  construct  and  operate  radio  sta- 
tions within  territories  subject  to  its  jurisdiction.  Foreign  govern- 
ment stations  authorized  pursuant  to  the  provisions  of  this  sub- 
section shall  conform  to  such  rules  and  regulations  as  the  Presi- 
dent may  prescribe.  The  authorization  of  such  stations,  and  the  re- 
newal, modification,  suspension,  revocation,  or  other  termination  of 
such  authority  shall  be  in  accordance  with  such  procedures  as  may 
be  established  by  the  President  and  shall  not  be  subject  to  the 
other  provisions  of  this  Act  or  of  the  Administrative  Procedure  Act. 

SEC.  306.  [47  U.S.C.  306]  FOREIGN  SHIPS. 

Section  301  of  this  Act  shall  not  apply  to  any  person  sending 
radio  communications  or  signals  on  a  foreign  ship  while  the  same 
is  within  the  jurisdiction  of  the  United  States,  but  such  commu- 
nications or  signals  shall  be  transmitted  only  in  accordance  with 
such  regulations  designed  to  prevent  interference  as  may  be  pro- 
mulgated under  the  authority  of  this  Act. 

SEC.  307.   [47  U.S.C.  307]  ALLOCATION  OF  FAdLITIES;  TERM  OF  LI- 
CENSES. 

(a)  The  Commission,  if  public  convenience,  interest,  or  neces- 
sity will  be  served  thereby,  subject  to  the  limitations  of  this  Act, 
shall  grant  to  any  applicant  therefor  a  station  license  provided  for 
by  this  Act. 

(b)  In  considering  applications  for  licenses,  and  modifications 
and  renewals  thereof,  when  and  insofar  as  there  is  demand  for  the 
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same,  the  Commission  shall  make  such  distribution  of  licenses,  fre- 
quencies, hours  of  operation,  and  of  power  among  the  several 
States  and  communities  as  to  provide  a  fair,  efficient,  and  equitable 
distribution  of  radio  service  to  each  of  the  same. 

(c)  Terms  of  Licenses.— 

(1)  Initial  and  renewal  licenses. — Each  Hcense  granted 
for  the  operation  of  a  broadcasting  station  shall  be  for  a  term 
of  not  to  exceed  8  years.  Upon  application  therefor,  a  renewal 
of  such  license  may  be  granted  from  time  to  time  for  a  term 
of  not  to  exceed  8  years  from  the  date  of  expiration  of  the  pre- 
ceding license,  if  the  Commission  finds  that  public  interest, 
convenience,  and  necessity  would  be  served  thereby.  Consistent 
with  the  foregoing  provisions  of  this  subsection,  the  Commis- 
sion may  by  rule  prescribe  the  period  or  periods  for  which  li- 
censes shall  be  granted  and  renewed  for  particular  classes  of 
stations,  but  the  Commission  may  not  adopt  or  follow  any  rule 
which  would  preclude  it,  in  any  case  involving  a  station  of  a 
particular  class,  from  granting  or  renewing  a  license  for  a 
shorter  period  than  that  prescribed  for  stations  of  such  class  if, 
in  its  judgment,  the  public  interest,  convenience,  or  necessity 
would  be  served  by  such  action. 

(2)  Materials  in  application.— In  order  to  expedite  ac- 
tion on  applications  for  renewal  of  broadcasting  station  licenses 
and  in  order  to  avoid  needless  expense  to  applicants  for  such 
renewals,  the  Commission  shall  not  require  any  such  applicant 
to  file  any  information  which  previously  has  been  furnished  to 
the  Commission  or  which  is  not  directly  material  to  the  consid- 
erations that  affect  the  granting  or  denial  of  such  application, 
but  the  Commission  may  require  any  new  or  additional  facts 
it  deems  necessary  to  make  its  findings. 

(3)  Continuation  pending  decision. — Pending  any 
administrative  or  judicial  hearing  and  final  decision  on  such  an 
application  and  the  disposition  of  any  petition  for  rehearing 
pursuant  to  section  405  or  section  402,  the  Commission  shall 
continue  such  license  in  effect. 

(d)  No  renewal  of  an  existing  station  license  in  the  broadcast 
or  the  common  carrier  services  shall  be  granted  more  than  thirty 
days  prior  to  the  expiration  of  the  original  license. 

(e)(1)  Notwithstanding  any  license  requirement  established  in 
this  Act,  if  the  Commission  determines  that  such  authorization 
serves  the  public  interest,  convenience,  and  necessity,  the  Commis- 
sion may  by  rule  authorize  the  operation  of  radio  stations  without 
individual  licenses  in  the  following  radio  services:  (A)  the  citizens 
band  radio  service;  (B)  the  radio  control  service;  (C)  the  aviation 
radio  service  for  aircraft  stations  operated  on  domestic  flights  when 
such  aircraft  are  not  otherwise  required  to  carry  a  radio  station; 
and  (D)  the  maritime  radio  service  for  ship  stations  navigated  on 
domestic  voyages  when  such  ships  are  not  otherwise  required  to 
carry  a  radio  station. 

(2)  Any  radio  station  operator  who  is  authorized  by  the  Com- 
mission to  operate  without  an  individual  license  shall  comply  with 
all  other  provisions  of  this  Act  and  with  rules  prescribed  by  the 
Commission  under  this  Act. 
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(3)  For  purposes  of  this  subsection,  the  terms  "citizens  band 
radio  service",  "radio  control  service",  "aircraft  station"  and  "ship 
station"  shall  have  the  meanings  given  them  by  the  Commission  by 
rule. 

(f)  Notwithstanding  any  other  provision  of  law,  (1)  any  holder 
of  a  broadcast  license  may  broadcast  to  an  area  of  Alaska  that  oth- 
erwise does  not  have  access  to  over  the  air  broadcasts  via  trans- 
lator, microwave,  or  other  alternative  signal  delivery  even  if  an- 
other holder  of  a  broadcast  license  begins  broadcasting  to  such 
area,  (2)  any  holder  of  a  broadcast  license  who  has  broadcast  to  an 
area  of  Alaska  that  did  not  have  access  to  over  the  air  broadcasts 
via  translator,  microwave,  or  other  alternative  signal  delivery  may 
continue  providing  such  service  even  if  another  holder  of  a  broad- 
cast license  begins  broadcasting  to  such  area,  and  shall  not  be  fined 
or  subject  to  any  other  penalty,  forfeiture,  or  revocation  related  to 
providing  such  service  including  any  fine,  penalty,  forfeiture,  or 
revocation  for  continuing  to  operate  notwithstanding  orders  to  the 
contrary. 

SEC.  308.  [47  U.S.C.  308]  APPLICATIONS  FOR  LICENSES;  CONDITIONS 
IN  LICENSE  FOR  FOREIGN  COMMUNICATION. 

(a)  The  Commission  may  grant  construction  permits  and  sta- 
tion licenses,  or  modifications  or  renewals  thereof,  only  upon  writ- 
ten application  therefor  received  by  it:  Provided,  That  (1)  in  cases 
of  emergency  found  by  the  Commission  involving  danger  to  life  or 
property  or  due  to  damage  to  equipment,  or  (2)  during  a  national 
emergency  proclaimed  by  the  President  or  declared  by  the  Congress 
and  during  the  continuance  of  any  war  in  which  the  United  States 
is  engaged  and  when  such  action  is  necessary  for  the  national  de- 
fense or  security  or  otherwise  in  furtherance  of  the  war  effort,  or 
(3)  in  cases  of  emergency  where  the  Commission  finds,  in  the  non- 
broadcast  services,  that  it  would  not  be  feasible  to  secure  renewal 
applications  from  existing  licensees  or  otherwise  to  follow  normal 
licensing  procedure,  the  Commission  may  grant  construction  per- 
mits and  station  licenses,  or  modifications  or  renewals  thereof,  dur- 
ing an  emergency  so  found  by  the  Commission  or  during  the  con- 
tinuance of  any  such  national  emergency  or  war,  in  such  manner 
and  upon  such  terms  and  conditions  as  the  Commission  shall  by 
regulation  prescribe,  and  without  the  filing  of  a  formal  application, 
but  no  authorization  so  granted  shall  continue  in  effect  beyond  the 
period  of  emergency  or  war  requiring  it:  Provided  further,  That  the 
Commission  may  issue  by  cable,  telegraph,  or  radio  a  permit  for 
the  operation  of  a  station  on  a  vessel  of  the  United  States  at  sea, 
effective  in  lieu  of  a  license  until  said  vessel  shall  return  to  a  port 
of  the  continental  United  States. 

(b)  All  applications  for  station  licenses,  or  modifications  or  re- 
newals thereof,  shall  set  forth  such  facts  as  the  Commission  by  reg- 
ulation may  prescribe  as  to  the  citizenship,  character,  and  finan- 
cial, technical,  and  other  qualifications  of  the  applicant  to  operate 
the  station;  the  ownership  and  location  of  the  proposed  station  and 
of  the  stations,  if  any,  with  which  it  is  proposed  to  communicate; 
the  frequencies  and  the  power  desired  to  be  used;  the  hours  of  the 
day  or  other  periods  of  time  during  which  it  is  proposed  to  operate 
the  station;  the  purposes  for  which  the  station  is  to  be  used;  and 
such  other  information  as  it  may  require.  The  Commission,  at  any 
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time  after  the  filing  of  such  original  application  and  during  the 
term  of  any  such  licenses,  may  require  from  an  applicant  or  li- 
censee further  written  statements  of  fact  to  enable  it  to  determine 
whether  such  original  application  should  be  granted  or  denied  or 
such  license  revoked.  Such  application  and/or  such  statement  of 
fact  shall  be  signed  by  the  applicant  and/or  licensee  in  any  manner 
or  form,  including  by  electronic  means,  as  the  Commission  may 
prescribe  by  regulation. 

(c)  The  Commission  in  granting  any  license  for  a  station  in- 
tended or  used  for  commercial  communication  between  the  United 
States  or  any  Territory  or  possession,  continental  or  insular,  sub- 
ject to  the  jurisdiction  of  the  United  States,  and  any  foreign  coun- 
try, may  impose  any  terms,  conditions,  or  restrictions  authorized  to 
be  imposed  with  respect  to  submarine-cable  licenses  by  section  2  of 
an  Act  entitled  "An  Act  relating  to  the  landing  and  operation  of 
submarine  cables  in  the  United  States,"  approved  May  27,  1921. 

(d)  Summary  of  Complaints. — Each  applicant  for  the  renewal 
of  a  commercial  or  noncommercial  television  license  shall  attach  as 
an  exhibit  to  the  application  a  summary  of  written  comments  and 
suggestions  received  from  the  public  and  maintained  by  the  li- 
censee (in  accordance  with  Commission  regulations)  that  comment 
on  the  applicant's  programming,  if  any,  and  that  are  characterized 
by  the  commentor  as  constituting  violent  programming. 

SEC.  309.  [47  U.S.C.  309]  ACTION  UPON  APPLICATIONS;  FORM  OF  AND 
CONDITIONS  ATTACHED  TO  LICENSES. 

(a)  Subject  to  the  provisions  of  this  section,  the  Commission 
shall  determine,  in  the  case  of  each  application  filed  with  it  to 
which  section  308  applies,  whether  the  public  interest,  convenience, 
and  necessity  will  be  served  by  the  granting  of  such  application, 
and,  if  the  Commission,  upon  examination  of  such  application  and 
upon  consideration  of  such  other  matters  as  the  Commission  may 
officially  notice,  shall  find  that  public  interest,  convenience,  and 
necessity  would  be  served  by  the  granting  thereof,  it  shall  grant 
such  application. 

(b)  Except  as  provided  in  subsection  (c)  of  this  section,  no  such 
application — 

(1)  for  an  instrument  of  authorization  in  the  case  of  a  sta- 
tion in  the  broadcasting  or  common  carrier  services,  or 

(2)  for  an  instrument  of  authorization  in  the  case  of  a  sta- 
tion in  any  of  the  following  categories: 

(A)  industrial  radio  positioning  stations  for  which  fre- 
quencies are  assigned  on  an  exclusive  basis, 

(B)  aeronautical  en  route  stations, 

(C)  aeronautical  advisory  stations, 

(D)  airdrome  control  stations, 

(E)  aeronautical  fixed  stations,  and 

(F)  such  other  stations  or  classes  of  stations,  not  in  the 
broadcasting  or  common  carrier  services,  as  the  Commis- 
sion shall  by  rule  prescribe, 

shall  be  granted  by  the  Commission  earlier  than  thirty  days  fol- 
lowing issuance  of  public  notice  by  the  Commission  of  the  accept- 
ance for  filing  of  such  application  or  of  any  substantial  amendment 
thereof. 

(c)  Subsection  (b)  of  this  section  shall  not  apply — 
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(1)  to  any  minor  amendment  of  an  application  to  which 
such  subsection  is  applicable,  or 

(2)  to  any  application  for — 

(A)  a  minor  change  in  the  facilities  of  an  authorized 
station, 

(B)  consent  to  an  involuntary  assigrmient  or  transfer 
under  section  310(b)  or  to  an  assignment  or  transfer  there- 
under which  does  not  involve  a  substantial  change  in  own- 
ership or  control, 

(C)  a  license  under  section  319(c)  or,  pending  applica- 
tion for  or  grant  of  such  license,  any  special  or  temporary 
authorization  to  permit  interim  operation  to  facilitate  com- 
pletion of  authorized  construction  or  to  provide  substan- 
tially the  same  service  as  would  be  authorized  by  such  li- 
cense, 

(D)  extension  of  time  to  complete  construction  of 
authorized  facilities, 

(E)  an  authorization  of  facilities  for  remote  pickups, 
studio  links  and  similar  facilities  for  use  in  the  operation 
of  a  broadcast  station, 

(F)  authorizations  pursuant  to  section  325(c)  where 
the  programs  to  be  transmitted  are  special  events  not  of 
a  continuing  nature, 

(G)  a  special  temporary  authorization  for  nonbroadcast 
operation  not  to  exceed  thirty  days  where  no  application 
for  regular  operation  is  contemplated  to  be  filed  or  not  to 
exceed  sixty  days  pending  the  filing  of  an  application  for 
such  regular  operation,  or 

(H)  an  authorization  under  any  of  the  proviso  clauses 
of  section  308(a). 

(d)(1)  Any  party  in  interest  may  file  with  the  Commission  a 
petition  to  deny  any  application  (whether  as  originally  filed  or  as 
amended)  to  which  subsection  (b)  of  this  section  applies  at  any  time 
prior  to  the  day  of  Commission  grant  thereof  without  hearing  or 
the  day  of  formal  designation  thereof  for  hearing;  except  that  with 
respect  to  any  classification  of  applications,  the  Commission  from 
time  to  time  by  rule  may  specify  a  shorter  period  (no  less  than 
thirty  days  following  the  issuance  of  public  notice  by  the  Commis- 
sion of  the  acceptance  for  filing  of  such  application  or  of  any  sub- 
stantial amendment  thereof),  which  shorter  period  shall  be  reason- 
ably related  to  the  time  when  the  applications  would  normally  be 
reached  for  processing.  The  petitioner  shall  serve  a  copy  of  such 
petition  on  the  applicant.  The  petition  shall  contain  specific  allega- 
tions of  fact  sufficient  to  show  that  the  petitioner  is  a  party  in  in- 
terest and  that  a  grant  of  the  application  would  be  prima  facie 
inconsistent  with  subsection  (a)  (or  subsection  (k)  in  the  case  of  re- 
newal of  any  broadcast  station  license).  Such  allegations  of  fact 
shall,  except  for  those  of  which  official  notice  may  be  taken,  be  sup- 
ported by  affidavit  of  a  person  or  persons  with  personal  knowledge 
thereof  The  apphcant  shall  be  given  the  opportunity  to  file  a  reply 
in  which  allegations  of  fact  or  denials  thereof  shall  similarly  be 
supported  by  affidavit. 

(2)  If  the  Commission  finds  on  the  basis  of  the  apphcation,  the 
pleadings  filed,  or  other  matters  which  it  may  officially  notice  that 
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there  are  no  substantial  and  material  questions  of  fact  and  that  a 
grant  of  the  application  would  be  consistent  with  subsection  (a)  (or 
subsection  (k)  in  the  case  of  renewal  of  any  broadcast  station  li- 
cense), it  shall  make  the  grant,  deny  the  petition,  and  issue  a  con- 
cise statement  of  the  reasons  for  denying  the  petition,  which  state- 
ment shall  dispose  of  all  substantial  issues  raised  by  the  petition. 
If  a  substantial  and  material  question  of  fact  is  presented  or  if  the 
Commission  for  any  reason  is  unable  to  find  that  grant  of  the  ap- 
plication would  be  consistent  with  subsection  (a)  (or  subsection  (k) 
in  the  case  of  renewal  of  any  broadcast  station  license),  it  shall  pro- 
ceed as  provided  in  subsection  (e). 

(e)  If,  in  the  case  of  any  application  to  which  subsection  (a)  of 
this  section  applies,  a  substantial  and  material  question  of  fact  is 
presented  or  the  Commission  for  any  reason  is  unable  to  make  the 
finding  specified  in  such  subsection,  it  shall  formally  designate  the 
application  for  hearing  on  the  ground  or  reasons  then  obtaining 
and  shall  forthwith  notify  the  applicant  and  all  other  known  par- 
ties in  interest  of  such  action  and  the  ground  and  reasons  therefor, 
specifying  with  particularity  the  matters  and  things  in  issue  but 
not  including  issues  or  requirements  phrased  generally.  When  the 
Commission  has  so  designated  an  application  for  hearing,  the  par- 
ties in  interest,  if  any,  who  are  not  notified  by  the  Commission  of 
such  action  may  acquire  the  status  of  a  party  to  the  proceeding 
thereon  by  filing  a  petition  for  intervention  showing  the  basis  for 
their  interest  not  more  than  thirty  days  after  publication  of  the 
hearing  issues  or  any  substantial  amendment  thereto  in  the  Fed- 
eral Register.  Any  hearing  subsequently  held  upon  such  application 
shall  be  a  full  hearing  in  which  the  applicant  and  all  other  parties 
in  interest  shall  be  permitted  to  participate.  The  burden  of  pro- 
ceeding with  the  introduction  of  evidence  and  the  burden  of  proof 
shall  be  upon  the  applicant,  except  that  with  respect  to  any  issue 
presented  by  a  petition  to  deny  or  a  petition  to  enlarge  the  issues, 
such  burdens  shall  be  as  determined  by  the  Commission. 

(f)  When  an  application  subject  to  subsection  (b)  has  been  filed, 
the  Commission,  notwithstanding  the  requirements  of  such  sub- 
section, may,  if  the  grant  of  such  application  is  otherwise  author- 
ized by  law  and  if  it  finds  that  there  are  extraordinary  cir- 
cumstances requiring  temporary  operations  in  the  public  interest 
and  that  delay  in  the  institution  of  such  temporary  operations 
would  seriously  prejudice  the  public  interest,  grant  a  temporary 
authorization,  accompanied  by  a  statement  of  its  reasons  therefor, 
to  permit  such  temporary  operations  for  a  period  not  exceeding  180 
days,  and  upon  making  like  findings  may  extend  such  temporary 
authorization  for  additional  periods  not  to  exceed  180  days.  When 
any  such  grant  of  a  temporary  authorization  is  made,  the  Commis- 
sion shall  give  expeditious  treatment  to  any  timely  filed  petition  to 
deny  such  application  and  to  any  petition  for  rehearing  of  such 
grant  filed  under  section  405. 

(g)  The  Commission  is  authorized  to  adopt  reasonable  classi- 
fications of  applications  and  amendments  in  order  to  effectuate  the 
purposes  of  this  section. 

(h)  Such  station  licenses  as  the  Commission  may  grant  shall 
be  in  such  general  form  as  it  may  prescribe,  but  each  license  shall 
contain,  in  addition  to  other  provisions,  a  statement  of  the  fol- 
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lowing  conditions  to  which  such  hcense  shall  be  subject:  (1)  The 
station  license  shall  not  vest  in  the  licensee  any  right  to  operate 
the  station  nor  any  right  in  the  use  of  the  frequencies  designated 
in  the  license  beyond  the  term  thereof  nor  in  any  other  manner 
than  authorized  therein;  (2)  neither  the  license  nor  the  right 
granted  thereunder  shall  be  assigned  or  otherwise  transferred  in 
violation  of  this  Act;  (3)  every  license  issued  under  this  Act  shall 
be  subject  in  terms  to  the  right  of  use  or  control  conferred  by  sec- 
tion 706  of  this  Act. 

(i)  Random  Selection. — 

(1)  General  authority. — Except  as  provided  in  paragraph 
(5),  if  there  is  more  than  one  application  for  any  initial  license 
or  construction  permit,  then  the  Commission  shall  have  the  au- 
thority to  grant  such  license  or  permit  to  a  qualified  applicant 
through  the  use  of  a  system  of  random  selection. 
(2)  No  license  or  construction  permit  shall  be  granted  to  an  ap- 
plicant selected  pursuant  to  paragraph  (1)  unless  the  Commission 
determines  the  qualifications  of  such  applicant  pursuant  to  sub- 
section (a)  and  section  308(b).  When  substantial  and  material  ques- 
tions of  fact  exist  concerning  such  qualifications,  the  Commission 
shall  conduct  a  hearing  in  order  to  make  such  determinations.  For 
the  purposes  of  making  such  determinations,  the  Commission  may, 
by  rule,  and  notwithstanding  any  other  provision  of  law — 

(A)  adopt  procedures  for  the  submission  of  all  or  part  of 
the  evidence  in  written  form; 

(B)  delegate  the  function  of  presiding  at  the  taking  of  writ- 
ten evidence  to  Commission  employees  other  than  administra- 
tive law  judges;  and 

(C)  omit  the  determination  required  by  subsection  (a)  with 
respect  to  any  application  other  than  the  one  selected  pursuant 
to  paragraph  (1). 

(3)(A)  The  Commission  shall  establish  rules  and  procedures  to 
ensure  that,  in  the  administration  of  any  system  of  random  selec- 
tion under  this  subsection  used  for  granting  licenses  or  construc- 
tion permits  for  any  media  of  mass  communications,  significant 
preferences  will  be  granted  to  applicants  or  groups  of  applicants, 
the  grant  to  which  of  the  license  or  permit  would  increase  the 
diversification  of  ownership  of  the  media  of  mass  communications. 
To  further  diversify  the  ownership  of  the  media  of  mass  commu- 
nications, an  additional  significant  preference  shall  be  granted  to 
any  applicant  controlled  by  a  member  or  members  of  minority 
group. 

(B)  The  Commission  shall  have  authority  to  require  each  quali- 
fied applicant  seeking  a  significant  preference  under  subparagraph 
(A)  to  submit  to  the  Commission  such  information  as  may  be  nec- 
essary to  enable  the  Commission  to  make  a  determination  regard- 
ing whether  such  appHcant  shall  be  granted  such  preference.  Such 
information  shall  be  submitted  in  such  form,  at  such  times,  and  in 
accordance  with  such  procedures,  as  the  Commission  may  require. 

(C)  For  purposes  of  this  paragraph: 

(i)  The  term  "media  of  mass  communication"  includes  tele- 
vision, radio,  cable  television,  multipoint  distribution  service,  direct 
broadcast  satellite  service,  and  other  services,  the  licensed  facilities 
of  which  may  be  substantially  devoted  toward  providing  program- 
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ming  or  other  information  services  within  the  editorial  control  of 
the  licensee. 

(ii)  The  term  "minority  group"  includes  Blacks,  Hispanics, 
American  Indians,  Alaska  Natives,  Asians,  and  Pacific  Islanders. 

(4)(A)  The  Commission  shalH,  after  notice  and  opportunity  for 
hearing,  prescribe  rules  establishing  a  system  of  random  selection 
for  use  by  the  Commission  under  this  subsection  in  any  instance 
in  which  the  Commission,  in  its  discretion,  determines  that  such 
use  is  appropriate  for  the  granting  of  any  license  or  permit  in 
accordance  with  paragraph  (1). 

(B)  The  Commission  shall  have  authority  to  amend  such  rules 
from  time  to  time  to  the  extent  necessary  too  carry  out  the  provi- 
sions of  this  subsection.  Any  such  amendment  shall  be  made  after 
notice  and  opportunity  for  hearing. 

(C)  Not  later  than  180  days  after  the  date  of  enactment  of  this 
subparagraph,  the  Commission  shall  prescribe  such  transfer  disclo- 
sures and  antitrafficking  restrictions  and  payment  schedules  as  are 
necessary  to  prevent  the  unjust  enrichment  of  recipients  of  licenses 
or  permits  as  a  result  of  the  methods  employed  to  issue  licenses 
under  this  subsection. 

(5)2  Termination  of  authority. — (A)  Except  as  provided 
in  subparagraph  (B),  the  Commission  shall  not  issue  any  li- 
cense or  permit  using  a  system  of  random  selection  under  this 
subsection  after  July  1,  1997. 

(B)  Subparagraph  (A)  of  this  paragraph  shall  not  apply 
with  respect  to  licenses  or  permits  for  stations  described  in  sec- 
tion 397(6)  of  this  Act. 
(j)  Use  of  Competitive  Bidding.— ^ 


iThis  compilation  executes  amendments  made  by  section  304(a)(9)  but  not  amendments  made 
by  section  303(a)(17)  of  the  Communications  Assistance  for  Law  Enforcement  Act  (P.L.  103- 
414). 

^Indentation  so  in  original. 

3  Section  309(j )  of  the  Communications  Act  of  1934  was  extensively  amended  by  section  3002 
of  the  Balanced  Budget  Act  of  1997  (P.L.  105-33;  Aug.  5,  1997).  Sections  3002(c),  3007,  and  3008 
contained  the  following  additional  provisions  related  to  spectrum  to  be  made  available  by  com- 
petitive bidding: 

SEC.  3002.  SPECTRUM  AUCTIONS. 

(c)  r47  U.S.C.  925  note]  COMMISSION  OBLIGATION  To  MAKE  Additional  Spectrum  Avail- 
able BY  Auction.— 

(1)  In  general. — The  Commission  shall  complete  all  actions  necessary  to  permit  the  as- 
signment by  September  30,  2002,  by  competitive  bidding  pursuant  to  section  309(j)  of  the 
Communications  Act  of  1934  (47  U.S.C.  309(j)),  of  licenses  for  the  use  of  bands  of  fre- 
quencies that — 

(A)  in  the  aggregate  span  not  less  than  55  megahertz; 

(B)  are  located  below  3  gigahertz; 

(C)  have  not,  as  of  the  date  of  enactment  of  this  Act — 

(i)  been  designated  by  Commission  regulation  for  assignment  pursuant  to  such 
section; 

(ii)  been  identified  by  the  Secretary  of  Commerce  pursuant  to  section  113  of  the 
National  Telecommunications  and  Information  Administration  Organization  Act 
(47  U.S.C.  923); 

(iii)  been  allocated  for  Federal  (jovemment  use  pursuant  to  section  305  of  the 
Communications  Act  of  1934  (47  U.S.C.  305); 

(iv)  been  designated  for  reallocation  under  section  337  of  the  Communications 
Act  of  1934  (as  added  by  this  Act);  or 

(v)  been  allocated  or  authorized  for  unlicensed  use  pursuant  to  part  15  of  the 
Commission's  regulations  (47  C.F.R.  Part  15),  if  the  operation  of  services  licensed 
pursuant  to  competitive  bidding  would  interfere  wdth  operation  of  end-user  prod- 
ucts permitted  under  such  regulations; 

(D)  include  frequencies  at  2,110-2,150  megahertz;  and 

(E)  include  15  megahertz  from  within  the  bands  of  frequencies  at  1,990-2,110  mega- 
hertz. 
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(1)  General  authority. — If,  consistent  with  the  obUga- 
tions  described  in  paragraph  (6)(E),  mutually  exclusive  applica- 
tions are  accepted  for  any  initial  license  or  construction  permit, 
then,  except  as  provided  in  paragraph  (2),  the  Commission 
shall  grant  the  license  or  permit  to  a  qualified  applicant 
through  a  system  of  competitive  bidding  that  meets  the 
requirements  of  this  subsection. 

(2)  Exemptions. — The  competitive  bidding  authority 
granted  by  this  subsection  shall  not  apply  to  licenses  or  con- 
struction permits  issued  by  the  Commission — 

(A)  for  public  safety  radio  services,  including  private 
internal  radio  services  used  by  State  and  local  govem- 


(2)  Criteria  for  Reassignment. — In  making  available  bands  of  frequencies  for  competi- 
tive bidding  pursuant  to  paragraph  ( 1 ),  the  Commission  shall — 

(A)  seek  to  promote  the  most  efficient  use  of  the  electromagnetic  spectrum; 

(B)  consider  the  cost  of  relocating  existing  uses  to  other  bands  of  frequencies  or  other 
means  of  communication; 

(C;  consider  the  needs  of  existing  pubhc  safety  radio  services  (as  such  services  are 
described  in  section  309(jK2){A)  of  the  Communications  Act  of  1934,  as  amended  by  this 
Act); 

(D)  comply  with  the  requirements  of  international  agreements  concerning  spectrum 
allocations;  and 

(E)  coordinate  with  the  Secretary  of  Commerce  when  there  is  any  impact  on  Federal 
Government  spectrum  use. 

(3)  Use  of  bands  at  2,110-2,150  megahertz. — The  Commission  shall  reallocate  spectrum 
located  at  2,110-2,150  megahertz  for  assignment  by  competitive  bidding  unless  the  Commis- 
sion determines  that  auction  of  other  spectrum  (A)  better  serves  the  public  interest,  conven- 
ience, and  necessity,  and  (B)  can  reasonably  be  expected  to  produce  greater  receipts.  If  the 
Commission  makes  such  a  determination,  then  the  Commission  shall,  within  2  years  after 
the  date  of  enactment  of  this  Act,  identify  an  alternative  40  megahertz,  and  report  to  the 
Congress  an  identification  of  such  alternative  40  megahertz  for  assignment  by  competitive 
bidding. 

(4)  Use  of  15  megahertz  from  bands  at  1,990-2,110  megahertz. — The  Commission  shall 
reallocate  15  megahertz  from  spectrum  located  at  1,990-2,110  megahertz  for  assignment  by 
competitive  bidding  unless  the  President  determines  such  spectrum  cannot  be  reallocated 
due  to  the  need  to  protect  incumbent  Federal  systems  from  interference,  and  that  allocation 
of  other  spectrum  (A)  better  serves  the  public  interest,  convenience,  and  necessity,  and  (B) 
can  reasonably  be  expected  to  produce  comparable  receipts.  If  the  President  makes  such  a 
determination,  then  the  President  shall,  within  2  years  after  the  date  of  enactment  of  this 
Act,  identify  alternative  bands  of  frequencies  totalling  15  megahertz,  and  report  to  the  Con- 
gress an  identification  of  such  alternative  bands  for  assignment  by  competitive  bidding. 

(5)  Notification  to  the  Secretary  of  Commerce. — The  Commission  shall  attempt  to 
accommodate  incumbent  licensees  displaced  under  this  section  by  relocating  them  to  other 
frequencies  available  for  allocation  by  the  Commission.  The  Commission  shall  notify  the 
Secretary  of  Commerce  whenever  the  Commission  is  not  able  to  provide  for  the  effective  re- 
location of  an  incumbent  licensee  to  a  band  of  frequencies  available  to  the  Commission  for 
assignment.  The  notification  shaU  include — 

(A)  specific  information  on  the  incumbent  licensee; 

(B)  the  bands  the  Commission  considered  for  relocation  of  the  hcensee; 

(C)  the  reasons  the  licensee  cannot  be  accommodated  in  such  bands;  and 

(D)  the  bands  of  frequencies  identified  by  the  Commission  that  are — 

(i)  suitable  for  the  relocation  of  such  licensee;  and 

(ii)  allocated  for  Federal  Government  use,  but  that  could  be  reallocated  pursu- 
ant to  part  B  of  the  National  Telecommunications  and  Information  Administra- 
tion Organization  Act  (as  amended  by  this  Act). 
SEC.  3007.  [47  U.S.C.  309  notel  DEADLINE  FOR  COLLECTION 

[Repealed  by  section  3(bK2;  of  P.L.  107-195.  Required  proceeds  of  bidding  to  be  deposited 
by  September  30,  2002.] 

SEC.  3008.  [47  U.S.C.  309  note]  ADMINISTRATIVE  PROCEDURES  FOR  SPECTRUM 
AUCTIONS. 

Notwithstanding  section  309(b)  of  the  Communications  Act  of  1934  (47  U.S.C.  309(b)),  no 
application  for  an  instrument  of  authorization  for  frequencies  assigned  under  this  title  (or 
amendments  made  by  this  title)  shall  be  granted  by  the  Commission  earlier  than  7  days  fol- 
lowing issuance  of  pubhc  notice  bv  the  Commission  of  the  acceptance  for  filing  of  such  apphca- 
tion  or  of  any  substantial  amendment  thereto.  Notwithstanding  section  309(d)(1)  of  such  Act  (47 
U.S.C.  309(d)(1)),  the  Commission  may  specify  a  period  (no  less  than  5  days  following  issuance 
of  such  public  notice)  for  the  filing  of  petitions  to  deny  any  apphcation  for  an  instrument  of 
authorization  for  such  frequencies. 


Sec.  309 COMMUNICATIONS  ACT  OF  1934 W. 

ments  and  non-government  entities  and  including  emer- 
gency road  services  provided  by  not-for-profit  organiza- 
tions, that — 

(i)  are  used  to  protect  the  safety  of  Ufe,  health,  or 
property;  and 

(ii)  are  not  made  commercially  available  to  the 
public; 

(B)  for  initial  licenses  or  construction  permits  for  dig- 
ital television  service  given  to  existing  terrestrial  broad- 
cast licensees  to  replace  their  analog  television  service  li- 
censes; or 

(C)  for  stations  described  in  section  397(6)  of  this  Act. 
(3)  Design  of  systems  of  competitive   bidding.— For 

each  class  of  licenses  or  permits  that  the  Commission  grants 
through  the  use  of  a  competitive  bidding  system,  the  Commis- 
sion shall,  by  regulation,  establish  a  competitive  bidding  meth- 
odology. The  Commission  shall  seek  to  design  and  test  multiple 
alternative  methodologies  under  appropriate  circumstances. 
The  Commission  shall,  directly  or  by  contract,  provide  for  the 
design  and  conduct  (for  purposes  of  testing)  of  competitive  bid- 
ding using  a  contingent  combinatorial  bidding  system  that  per- 
mits prospective  bidders  to  bid  on  combinations  or  groups  of  li- 
censes in  a  single  bid  and  to  enter  multiple  alternative  bids 
within  a  single  bidding  round.  In  identifying  classes  of  licenses 
and  permits  to  be  issued  by  competitive  bidding,  in  specifying 
eligibility  and  other  characteristics  of  such  licenses  and  per- 
mits, and  in  designing  the  methodologies  for  use  under  this 
subsection,  the  Commission  shall  include  safeguards  to  protect 
the  public  interest  in  the  use  of  the  spectrum  and  shall  seek 
to  promote  the  purposes  specified  in  section  1  of  this  Act  and 
the  following  objectives: 

(A)  the  development  and  rapid  deployment  of  new 
technologies,  products,  and  services  for  the  benefit  of  the 
public,  including  those  residing  in  rural  areas,  without 
administrative  or  judicial  delays; 

(B)  promoting  economic  opportunity  and  competition 
and  ensuring  that  new  and  innovative  technologies  are 
readily  accessible  to  the  American  people  by  avoiding 
excessive  concentration  of  licenses  and  by  disseminating  li- 
censes among  a  wide  variety  of  applicants,  including  small 
businesses,  rural  telephone  companies,  and  businesses 
owned  by  members  of  minority  groups  and  women; 

(C)  recovery  for  the  public  of  a  portion  of  the  value  of 
the  public  spectrum  resource  made  available  for  commer- 
cial use  and  avoidance  of  unjust  enrichment  through  the 
methods  employed  to  award  uses  of  that  resource; 

(D)  efficient  and  intensive  use  of  the  electromagnetic 
spectrum; 

(E)  ensure  that,  in  the  scheduling  of  any  competitive 
bidding  under  this  subsection,  an  adequate  period  is 
allowed — 

(i)  before  issuance  of  bidding  rules,  to  permit  no- 
tice and  comment  on  proposed  auction  procedures;  and 
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(ii)  after  issuance  of  bidding  rules,  to  ensure  that 
interested  parties  have  a  sufficient  time  to  develop 
business  plans,  assess  market  conditions,  and  evaluate 
the  availability  of  equipment  for  the  relevant  services; 
and 

(F)  for  any  auction  of  eligible  frequencies  described  in 
section  113(g)(2)  of  the  National  Telecommunications  and 
Information  Administration  Organization  Act  (47  U.S.C. 
923(g)(2)),  the  recovery  of  110  percent  of  estimated  reloca- 
tion costs  as  provided  to  the  Commission  pursuant  to  sec- 
tion 113(g)(4)  of  such  Act. 

(4)  Contents  of  regulations. — In  prescribing  regulations 
pursuant  to  paragraph  (3),  the  Commission  shall — 

(A)  consider  alternative  payment  schedules  and  meth- 
ods of  calculation,  including  lump  sums  or  guaranteed 
installment  payments,  with  or  without  royalty  payments, 
or  other  schedules  or  methods  that  promote  the  objectives 
described  in  paragraph  (3)(B),  and  combinations  of  such 
schedules  and  methods; 

(B)  include  performance  requirements,  such  as  appro- 
priate deadlines  and  penalties  for  performance  failures,  to 
ensure  prompt  delivery  of  service  to  rural  areas,  to  prevent 
stockpiling  or  warehousing  of  spectrum  by  licensees  or  per- 
mittees, and  to  promote  investment  in  and  rapid  deploy- 
ment of  new  technologies  and  services; 

(C)  consistent  with  the  public  interest,  convenience, 
and  necessity,  the  purposes  of  this  Act,  and  the  character- 
istics of  the  proposed  service,  prescribe  area  designations 
and  bandwidth  assignments  that  promote  (i)  an  equitable 
distribution  of  licenses  and  services  among  geographic 
areas,  (ii)  economic  opportunity  for  a  wide  variety  of  appli- 
cants, including  small  businesses,  rural  telephone  compa- 
nies, and  businesses  owned  by  members  of  minority  groups 
and  women,  and  (iii)  investment  in  and  rapid  deployment 
of  new  technologies  and  services; 

(D)  ensure  that  small  businesses,  rural  telephone  com- 
panies, and  businesses  owned  by  members  of  minority 
groups  and  women  are  given  the  opportunity  to  participate 
in  the  provision  of  spectrum-based  services,  and,  for  such 
purposes,  consider  the  use  of  tax  certificates,  bidding  pref- 
erences, and  other  procedures; 

(E)  require  such  transfer  disclosures  and 
antitrafficking  restrictions  and  payment  schedules  as  may 
be  necessary  to  prevent  unjust  enrichment  as  a  result  of 
the  methods  employed  to  issue  licenses  and  permits;  and 

(F)  prescribe  methods  by  which  a  reasonable  reserve 
price  will  be  required,  or  a  minimum  bid  will  be  estab- 
lished, to  obtain  any  license  or  permit  being  assigned  pur- 
suant to  the  competitive  bidding,  unless  the  Commission 
determines  that  such  a  reserve  price  or  minimum  bid  is 
not  in  the  public  interest. 

(5)  Bidder  and  licensee  qualification.— No  person  shall 
be  permitted  to  participate  in  a  system  of  competitive  bidding 
pursuant  to  this  subsection  unless  such  bidder  submits  such 
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information  and  assurances  as  the  Commission  may  require  to 
demonstrate  that  such  bidder's  apphcation  is  acceptable  for  fil- 
ing. No  license  shall  be  granted  to  an  applicant  selected  pursu- 
ant to  this  subsection  unless  the  Commission  determines  that 
the  applicant  is  qualified  pursuant  to  subsection  (a)  and  sec- 
tions 308(b)  and  310.  Consistent  with  the  objectives  described 
in  paragraph  (3),  the  Commission  shall,  by  regulation,  pre- 
scribe expedited  procedures  consistent  with  the  procedures 
authorized  by  subsection  (i)(2)  for  the  resolution  of  any  sub- 
stantial and  material  issues  of  fact  concerning  qualifications. 

(6)  Rules  of  construction. — Nothing  in  this  subsection, 
or  in  the  use  of  competitive  bidding,  shall — 

(A)  alter  spectrum  allocation  criteria  and  procedures 
established  by  the  other  provisions  of  this  Act; 

(B)  limit  or  otherwise  affect  the  requirements  of  sub- 
section (h)  of  this  section,  section  301,  304,  307,  310,  or 
706,  or  any  other  provision  of  this  Act  (other  than  sub- 
sections (dX2)  and  (e)  of  this  section); 

(C)  diminish  the  authority  of  the  Commission  under 
the  other  provisions  of  this  Act  to  regulate  or  reclaim  spec- 
trum licenses; 

(D)  be  construed  to  convey  any  rights,  including  any 
expectation  of  renewal  of  a  license,  that  differ  from  the 
rights  that  apply  to  other  licenses  within  the  same  service 
that  were  not  issued  pursuant  to  this  subsection; 

(E)  be  construed  to  relieve  the  Commission  of  the  obli- 
gation in  the  public  interest  to  continue  to  use  engineering 
solutions,  negotiation,  threshold  qualifications,  service  reg- 
ulations, and  other  means  in  order  to  avoid  mutual  exclu- 
sivity in  application  and  licensing  proceedings; 

(F)  be  construed  to  prohibit  the  Commission  from 
issuing  nationwide,  regional,  or  local  licenses  or  permits; 

(G)  be  construed  to  prevent  the  Commission  from 
awarding  licenses  to  those  persons  who  make  significant 
contributions  to  the  development  of  a  new  telecommuni- 
cations service  or  technology;  or 

(H)  be  construed  to  relieve  any  applicant  for  a  license 
or  permit  of  the  obligation  to  pay  charges  imposed  pursu- 
ant to  section  8  of  this  Act. 

(7)  Consideration   of   revenues   in   public   interest 
determinations.— 

(A)  Consideration  prohibited.— In  making  a  decision 
pursuant  to  section  303(c)  to  assign  a  band  of  frequencies 
to  a  use  for  which  licenses  or  permits  will  be  issued  pursu- 
ant to  this  subsection,  and  in  prescribing  regulations  pur- 
suant to  paragraph  (4)(C)  of  this  subsection,  the  Commis- 
sion may  not  base  a  finding  of  public  interest,  convenience, 
and  necessity  on  the  expectation  of  Federal  revenues  from 
the  use  of  a  system  of  competitive  bidding  under  this  sub- 
section. 

(B)  Consideration  limited.— In  prescribing  regula- 
tions pursuant  to  paragraph  (4)(A)  of  this  subsection,  the 
Commission  may  not  base  a  finding  of  pubhc  interest,  con- 
venience,  and  necessity   solely  or  predominantly  on  the 
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expectation  of  Federal  revenues  from  the  use  of  a  system 
of  competitive  bidding  under  this  subsection. 

(C)  Consideration  of  demand  for  spectrum  not  af- 
fected.— Nothing  in  this  paragraph  shall  be  construed  to 
prevent  the  Commission  from  continuing  to  consider  con- 
sumer demand  for  spectrum-based  services. 
(8)  Treatment  of  revenues.— 

(A)  General  rule. — Except  as  provided  in  subpara- 
graph (B)  or  subparagraph  (D),  all  proceeds  from  the  use 
of  a  competitive  bidding  system  under  this  subsection  shall 
be  deposited  in  the  Treasury  in  accordance  with  chapter  33 
of  title  31,  United  States  Code. 

(B)  Retention  of  revenues.— Notwithstanding  sub- 
paragraph (A),  the  salaries  and  expenses  account  of  the 
Commission  shall  retain  as  an  offsetting  collection  such 
sums  as  may  be  necessary  from  such  proceeds  for  the  costs 
of  developing  and  implementing  the  program  required  by 
this  subsection.  Such  offsetting  collections  shall  be  avail- 
able for  obligation  subject  to  the  terms  and  conditions  of 
the  receiving  appropriations  account,  and  shall  be  depos- 
ited in  such  accounts  on  a  quarterly  basis.  Such  offsetting 
collections  are  authorized  to  remain  available  until  ex- 
pended. No  sums  may  be  retained  under  this  subpara- 
graph during  any  fiscal  year  beginning  after  September 
30,  1998,  if  the  annual  report  of  the  Commission  under 
section  4(k)  for  the  second  preceding  fiscal  year  fails  to  in- 
clude in  the  itemized  statement  required  by  paragraph  (3) 
of  such  section  a  statement  of  each  expenditure  made  for 
purposes  of  conducting  competitive  bidding  under  this  sub- 
section during  such  second  preceding  fiscal  year. 

(C)  Deposit  and  use  of  auction  escrow  ac- 
counts.— Any  deposits  the  Commission  may  require  for 
the  qualification  of  any  person  to  bid  in  a  system  of  com- 
petitive bidding  pursuant  to  this  subsection  shall  be  depos- 
ited in  an  interest  bearing  account  at  a  financial  institu- 
tion designated  for  purposes  of  this  subsection  by  the  Com- 
mission (after  consultation  with  the  Secretary  of  the  Treas- 
ury). Within  45  days  following  the  conclusion  of  the  com- 
petitive bidding — 

(i)  the  deposits  of  successful  bidders  shall  be  paid 
to  the  Treasury; 

(ii)  the  deposits  of  unsuccessful  bidders  shall  be 
returned  to  such  bidders;  and 

(iii)  the  interest  accrued  to  the  account  shall  be 
transferred  to  the  Telecommunications  Development 
Fund  established  pursuant  to  section  714  of  this  Act. 

(D)  Disposition  of  cash  proceeds.— Cash  proceeds 
attributable  to  the  auction  of  any  eligible  frequencies  de- 
scribed in  section  113(g)(2)  of  the  National  Telecommuni- 
cations and  Information  Administration  Organization  Act 
(47  U.S.C.  923(g)(2))  shall  be  deposited  in  the  Spectrum 
Relocation  Fund  established  under  section  118  of  such  Act, 
and  shall  be  available  in  accordance  with  that  section. 
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(9)  Use  of  former  government  spectrum.— The  Com- 
mission shall,  not  later  than  5  years  after  the  date  of  enact- 
ment of  this  subsection,  issue  licenses  and  permits  pursuant  to 
this  subsection  for  the  use  of  bands  of  frequencies  that — 

(A)  in  the  aggregate  span  not  less  than  10  megahertz; 
and 

(B)  have  been  reassigned  from  Government  use  pursu- 
ant to  part  B  of  the  National  Telecommunications  and 
Information  Administration  Organization  Act. 

(10)  Authority  contingent  on  availability  of  addi- 
tional SPECTRUM.— 

(A)  Initial  conditions. — The  Commission's  authority 
to  issue  licenses  or  permits  under  this  subsection  shall  not 
take  effect  unless — 

(i)  the  Secretary  of  Commerce  has  submitted  to 
the  Commission  the  report  required  by  section 
113(d)(1)  of  the  National  Telecommunications  and 
Information  Administration  Organization  Act; 

(ii)  such  report  recommends  for  immediate  re- 
allocation bands  of  frequencies  that,  in  the  aggregate, 
span  not  less  than  50  megahertz; 

(iii)  such  bands  of  frequencies  meet  the  criteria  re- 
quired by  section  113(a)  of  such  Act;  and 

(iv)  the  Commission  has  completed  the  rule- 
making required  by  section  332(c)(1)(D)  of  this  Act. 

(B)  Subsequent  conditions. — The  Commission's  au- 
thority to  issue  licenses  or  permits  under  this  subsection 
on  and  after  2  years  after  the  date  of  the  enactment  of  this 
subsection  shall  cease  to  be  effective  if — 

(i)  the  Secretary  of  Commerce  has  failed  to  submit 
the  report  required  by  section  113(a)  of  the  National 
Telecommunications  and  Information  Administration 
Organization  Act; 

(ii)  the  President  has  failed  to  withdraw  and  limit 
assignments  of  frequencies  as  required  by  paragraphs 
(1)  and  (2)  of  section  114(a)  of  such  Act; 

(iii)  the  Commission  has  failed  to  issue  the  regula- 
tions required  by  section  115(a)  of  such  Act; 

(iv)  the  Commission  has  failed  to  complete  and 
submit  to  Congress,  not  later  than  18  months  after  the 
date  of  enactment  of  this  subsection,  a  study  of  cur- 
rent and  future  spectrum  needs  of  State  and  local  gov- 
ernment public  safety  agencies  through  the  year  2010, 
and  a  specific  plan  to  ensure  that  adequate  fre- 
quencies are  made  available  to  public  safety  licensees; 
or 

(v)    the    Commission    has    failed    under    section 

332(c)(3)  to  grant  or  deny  within  the  time  required  by 

such  section  any  petition  that  a  State  has  filed  within 

90  days  after  the  date  of  enactment  of  this  subsection; 

until  such  failure  has  been  corrected. 

(11)  Termination.— The  authority  of  the  Commission  to 
grant  a  license  or  permit  under  this  subsection  shall  expire 
September  30,  2007. 
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(12)  Evaluation.— Not  later  than  September  30,  1997,  the 
Commission  shall  conduct  a  public  inquiry  and  submit  to  the 
Congress  a  report — 

(A)  containing  a  statement  of  the  revenues  obtained, 
and  a  projection  of  the  future  revenues,  from  the  use  of 
competitive  bidding  systems  under  this  subsection; 

(B)  describing  the  methodologies  estabhshed  by  the 
Commission  pursuant  to  paragraphs  (3)  and  (4); 

(C)  comparing  the  relative  advantages  and  disadvan- 
tages of  such  methodologies  in  terms  of  attaining  the 
objectives  described  in  such  paragraphs; 

(D)  evaluating  whether  and  to  what  extent — 

(i)  competitive  bidding  significantly  improved  the 
efficiency  and  effectiveness  of  the  process  for  granting 
radio  spectrum  licenses; 

(ii)  competitive  bidding  facihtated  the  introduction 
of  new  spectrum-based  technologies  and  the  entry  of 
new  companies  into  the  telecommunications  market; 

(iii)  competitive  bidding  methodologies  have  se- 
cured prompt  delivery  of  service  to  rural  areas  and 
have  adequately  addressed  the  needs  of  rural  spec- 
trum users;  and 

(iv)  small  businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of  minority  groups 
and  women  were  able  to  participate  successfully  in  the 
competitive  bidding  process;  and 

(E)  recommending  any  statutory  changes  that  are 
needed  to  improve  the  competitive  bidding  process. 

(13)  Recovery  of  value  of  public  spectrum  in  connec- 
tion WITH  PIONEER  PREFERENCES. — 

(A)  In  general. — Notwithstanding  paragraph  (6)(G), 
the  Commission  shall  not  award  licenses  pursuant  to  a 
preferential  treatment  accorded  by  the  Commission  to  per- 
sons who  make  significant  contributions  to  the  develop- 
ment of  a  new  telecommunications  service  or  technology, 
except  in  accordance  with  the  requirements  of  this  para- 
graph. 

(B)  Recovery  of  value. — The  Commission  shall  re- 
cover for  the  public  a  portion  of  the  value  of  the  public 
spectrum  resource  made  available  to  such  person  by  re- 
quiring such  person,  as  a  condition  for  receipt  of  the  li- 
cense, to  agree  to  pay  a  sum  determined  by — 

(i)  identifying  the  winning  bids  for  the  Hcenses 
that  the  Commission  determines  are  most  reasonably 
comparable  in  terms  of  bandwidth,  scope  of  service 
area,  usage  restrictions,  and  other  technical  character- 
istics to  the  license  awarded  to  such  person,  and  ex- 
cluding licenses  that  the  Commission  determines  are 
subject  to  bidding  anomalies  due  to  the  award  of  pref- 
erential treatment; 

(ii)  dividing  each  such  winning  bid  by  the  popu- 
lation of  its  service  area  (hereinafter  referred  to  as  the 
per  capita  bid  amount); 
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(iii)  computing  the  average  of  the  per  capita  bid 
amounts  for  the  hcenses  identified  under  clause  (i); 

(iv)  reducing  such  average  amount  by  15  percent; 
and 

(v)  multiplying  the  amount  determined  under 
clause  (iv)  by  the  population  of  the  service  area  of  the 
license  obtained  by  such  person. 

(C)  Installments  permitted.— The  Commission  shall 
require  such  person  to  pay  the  sum  required  by  subpara- 
graph (B)  in  a  lump  sum  or  in  guaranteed  installment  pay- 
ments, with  or  without  royalty  payments,  over  a  period  of 
not  more  than  5  years. 

(D)  Rulemaking  on  pioneer  preferences.— Except 
with  respect  to  pending  applications  described  in  clause 
(iv)  of  this  subparagraph,  the  Commission  shall  prescribe 
regulations  specifying  the  procedures  and  criteria  by  which 
the  Commission  will  evaluate  applications  for  preferential 
treatment  in  its  licensing  processes  (by  precluding  the  fil- 
ing of  mutually  exclusive  applications)  for  persons  who 
make  significant  contributions  to  the  development  of  a  new 
service  or  to  the  development  of  new  technologies  that  sub- 
stantially enhance  an  existing  service.  Such  regulations 
shall— 

(i)  specify  the  procedures  and  criteria  by  which 
the  significance  of  such  contributions  will  be  deter- 
mined, after  an  opportunity  for  review  and  verification 
by  experts  in  the  radio  sciences  drawn  from  among 
persons  who  are  not  employees  of  the  Commission  or 
by  any  applicant  for  such  preferential  treatment; 

(ii)  include  such  other  procedures  as  may  be  nec- 
essary to  prevent  unjust  enrichment  by  ensuring  that 
the  value  of  any  such  contribution  justifies  any  reduc- 
tion in  the  amounts  paid  for  comparable  licenses 
under  this  subsection; 

(iii)  be  prescribed  not  later  than  6  months  after 
the  date  of  enactment  of  this  paragraph; 

(iv)  not  apply  to  applications  that  have  been 
accepted  for  filing  on  or  before  September  1,  1994;  and 

(v)  cease  to  be  eff^ective  on  the  date  of  the  expira- 
tion of  the  Commission's  authority  under  subpara- 
graph (F). 

(E)  Implementation  with  respect  to  pending  appli- 
cations.— In  applying  this  paragraph  to  any  broadband  li- 
censes in  the  personal  communications  service  awarded 
pursuant  to  the  preferential  treatment  accorded  by  the 
Federal  Communications  Commission  in  the  Third  Report 
and  Order  in  General  Docket  90-314  (FCC  93-550,  re- 
leased February  3,  1994)— 

(i)  the  Commission  shall  not  reconsider  the  award 
of  preferences  in  such  Third  Report  and  Order,  and 
the  Commission  shall  not  delay  the  grant  of  licenses 
based  on  such  awards  more  than  15  days  following  the 
date  of  enactment  of  this  paragraph,  and  the  award  of 
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such  preferences  and  licenses  shall  not  be  subject  to 
administrative  or  judicial  review; 

(ii)  the  Commission  shall  not  alter  the  bandwidth 
or  service  areas  designated  for  such  licenses  in  such 
Third  Report  and  Order; 

(iii)  except  as  provided  in  clause  (v),  the  Commis- 
sion shall  use,  as  the  most  reasonably  comparable  li- 
censes for  purposes  of  subparagraph  (B)(i),  the 
broadband  licenses  in  the  personal  communications 
service  for  blocks  A  and  B  for  the  20  largest  markets 
(ranked  by  population)  in  which  no  applicant  has  ob- 
tained preferential  treatment; 

(iv)  for  purposes  of  subparagraph  (C),  the  Com- 
mission shall  permit  guaranteed  installment  payments 
over  a  period  of  5  years,  subject  to — 

(I)  the  payment  only  of  interest  on  unpaid  bal- 
ances during  the  first  2  years,  commencing  not 
later  than  30  days  after  the  award  of  the  license 
(including  any  preferential  treatment  used  in 
making  such  award)  is  final  and  no  longer  subject 
to  administrative  or  judicial  review,  except  that  no 
such  payment  shall  be  required  prior  to  the  date 
of  completion  of  the  auction  of  the  comparable  li- 
censes described  in  clause  (iii);  and 

(II)  payment  of  the  unpaid  balance  and  inter- 
est thereon  after  the  end  of  such  2  years  in 
accordance  with  the  regulations  prescribed  by  the 
Commission;  and 

(v)  the  Commission  shall  recover  with  respect  to 
broadband   licenses   in  the   personal   communications 
service  an  amount  under  this  paragraph  that  is  equal 
to  not  less  than  $400,000,000,  and  if  such  amount  is 
less  than  $400,000,000,  the  Commission  shall  recover 
an  amount  equal  to  $400,000,000  by  allocating  such 
amoLmt  among  the  holders  of  such  licenses  based  on 
the  population  of  the  license  areas  held  by  each  li- 
censee. 
The   Commission   shall   not  include   in   any  amounts   re- 
quired to  be  collected  under  clause  (v)  the  interest  on  un- 
paid balances  required  to  be  collected  under  clause  (iv). 

(F)  Expiration. — The  authority  of  the  Commission  to 
provide  preferential  treatment  in  licensing  procedures  (by 
precluding  the  filing  of  mutually  exclusive  applications)  to 
persons  who  make  significant  contributions  to  the  develop- 
ment of  a  new  service  or  to  the  development  of  new  tech- 
nologies that  substantially  enhance  an  existing  service 
shall  expire  on  the  date  of  enactment  of  the  Balanced 
Budget  Act  of  1997. 

(G)  Effective  date. — This  paragraph  shall  be  effec- 
tive on  the  date  of  its  enactment  and  apply  to  any  licenses 
issued  on  or  after  August  1,  1994,  by  the  Federal  Commu- 
nications Commission  pursuant  to  any  licensing  procedure 
that  provides  preferential  treatment  (by  precluding  the  fil- 
ing  of  mutually   exclusive   applications)   to   persons   who 
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make  significant  contributions  to  the  development  of  a  new 
service  or  to  the  development  of  new  technologies  that  sub- 
stantially enhance  an  existing  service. 
(14)  Auction  of  recaptured  broadcast  television  spec- 
trum.— 

(A)  Limitations  on  terms  of  terrestrial  television 
broadcast  licenses. — A  television  broadcast  license  that 
authorizes  analog  television  service  may  not  be  renewed  to 
authorize  such  service  for  a  period  that  extends  beyond 
December  31,  2006. 

(B)  Extension. — The  Commission  shall  extend  the 
date  described  in  subparagraph  (A)  for  any  station  that  re- 
quests such  extension  in  any  television  market  if  the  Com- 
mission finds  that — 

(i)  one  or  more  of  the  stations  in  such  market  that 
are  licensed  to  or  affiliated  with  one  of  the  four  largest 
national  television  networks  are  not  broadcasting  a 
digital  television  service  signal,  and  the  Commission 
finds  that  each  such  station  has  exercised  due  dili- 
gence and  satisfies  the  conditions  for  an  extension  of 
the  Commission's  applicable  construction  deadlines  for 
digital  television  service  in  that  market; 

(ii)  digital-to-analog  converter  technology  is  not 
generally  available  in  such  market;  or 

(iii)  in  any  market  in  which  an  extension  is  not 
available  under  clause  (i)  or  (ii),  15  percent  or  more  of 
the  television  households  in  such  market — 

(I)  do  not  subscribe  to  a  multichannel  video 
programming  distributor  (as  defined  in  section 
602)  that  carries  one  of  the  digital  television  serv- 
ice programming  channels  of  each  of  the  television 
stations  broadcasting  such  a  channel  in  such  mar- 
ket; and 

(II)  do  not  have  either — 

(a)  at  least  one  television  receiver  capable 
of  receiving  the  digital  television  service  sig- 
nals of  the  television  stations  licensed  in  such 
market;  or 

(b)  at  least  one  television  receiver  of  ana- 
log television  service  signals  equipped  with 
digital-to-analog  converter  technology  capable 
of  receiving  the  digital  television  service  sig- 
nals of  the  television  stations  licensed  in  such 
market. 

(C)  Spectrum  reversion  and  resale.— 
(i)  The  Commission  shall — 

(I)  ensure  that,  as  licenses  for  analog  tele- 
vision service  expire  pursuant  to  subparagraph 
(A)  or  (B),  each  licensee  shall  cease  using  electro- 
magnetic spectrum  assigned  to  such  service  ac- 
cording to  the  Commission's  direction;  and 

(II)  reclaim  and  organize  the  electromagnetic 
spectrum  in  a  manner  consistent  with  the  objec- 
tives described  in  paragraph  (3)  of  this  subsection. 


171 COMMUNICATIONS  ACT  OF  1934 Sec.  309 

(ii)  Licensees  for  new  services  occupying  spectrum 
reclaimed  pursuant  to  clause  (i)  shall  be  assigned  in 
accordance  with  this  subsection. 
(D)  Certain  limitations  on  qualified  bidders  pro- 
hibited.— In  prescribing  any  regulations  relating  to  the 
qualification  of  bidders  for  spectrum  reclaimed  pursuant  to 
subparagraph  (C)(i),  the  Commission,  for  any  license  that 
may  be  used  for  any  digital  television  service  where  the 
grade  A  contour  of  the  station  is  projected  to  encompass 
the  entirety  of  a  city  with  a  population  in  excess  of  400,000 
(as  determined  using  the   1990  decennial  census),  shall 
not — 

(i)  preclude  any  party  from  being  a  qualified  bid- 
der for  such  spectrum  on  the  basis  of — 

(I)  the  Commission's  duopoly  rule  (47  C.F.R. 
73.3555(b));  or 

(II)  the  Commission's  newspaper  cross-owner- 
ship rule  (47  C.F.R.  73.3555(d));  or 

(ii)  apply  either  such  rule  to  preclude  such  a  party 
that  is  a  winning  bidder  in  a  competitive  bidding  for 
such  spectrum  from  using  such  spectrum  for  digital 
television  service. 
(15)  Commission  to  determine  timing  of  auctions.— 

(A)  Commission  authority. — Subject  to  the  provisions 
of  this  subsection  (including  paragraph  (11)),  but  notwith- 
standing any  other  provision  of  law,  the  Commission  shall 
determine  the  timing  of  and  deadlines  for  the  conduct  of 
competitive  bidding  under  this  subsection,  including  the 
timing  of  and  deadlines  for  qualifying  for  bidding;  con- 
ducting auctions;  collecting,  depositing,  and  reporting  reve- 
nues; and  completing  licensing  processes  and  assigning  li- 
censes. 

(B)  Termination  of  portions  of  auctions  3i  and 
44. — Except  as  provided  in  subparagraph  (C),  the  Commis- 
sion shall  not  commence  or  conduct  auctions  31  and  44  on 
June  19,  2002,  as  specified  in  the  pubhc  notices  of  March 
19,  2002,  and  March  20,  2002  (DA  02-659  and  DA  02- 
563). 

(C)  Exception. — 

(i)  Blocks  excepted.— Subparagraph  (B)  shall 
not  apply  to  the  auction  of— 

(I)  the  C-block  of  Ucenses  on  the  bands  of  fre- 
quencies located  at  710-716  megahertz,  and  740- 
746  megahertz;  or 

(II)  the  D-block  of  hcenses  on  the  bands  of  fre- 
quencies located  at  716-722  megahertz. 

(ii)  Eligible  bidders. — The  entities  that  shall  be 
ehgible  to  bid  in  the  auction  of  the  C-block  and  D- 
block  licenses  described  in  clause  (i)  shall  be  those 
entities  that  were  qualified  entities,  and  that  sub- 
mitted applications  to  participate  in  auction  44,  by 
May  8,  2002,  as  part  of  the  original  auction  44  short 
form  filing  deadline. 
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(iii)  Auction  deadlines  for  excepted  blocks.— 
Notwithstanding  subparagraph  (B),  the  auction  of  the 
C-block  and  D-block  Hcenses  described  in  clause  (i) 
shall  be  commenced  no  earlier  than  August  19,  2002, 
and  no  later  than  September  19,  2002,  and  the  pro- 
ceeds of  such  auction  shall  be  deposited  in  accordance 
with  paragraph  (8)  not  later  than  December  31,  2002. 

(iv)  Report. — Within  one  year  after  the  date  of 
enactment  of  this  paragraph,  the  Commission  shall 
submit  a  report  to  Congress — 

(I)  specifying  when  the  Commission  intends  to 
reschedule  auctions  31  and  44  (other  than  the 
blocks  excepted  by  clause  (i));  and 

(II)  describing  the  progress  made  by  the  Com- 
mission in  the  digital  television  transition  and  in 
the  assignment  and  allocation  of  additional  spec- 
trum for  advanced  mobile  communications  serv- 
ices that  warrants  the  scheduling  of  such  auc- 
tions. 

(D)  Return  of  payments.— Within  one  month  after 
the  date  of  enactment  of  this  paragraph,  the  Commission 
shall  return  to  the  bidders  for  licenses  in  the  A-block,  B- 
block,  and  E-block  of  auction  44  the  full  amount  of  all 
upfront  pajonents  made  by  such  bidders  for  such  licenses. 
(15)1  Special  auction  provisions  for  eligible  fre- 
quencies.— 

(A)  Special  regulations.— The  Commission  shall  re- 
vise the  regulations  prescribed  under  paragraph  (4)(F)  of 
this  subsection  to  prescribe  methods  by  which  the  total 
cash  proceeds  from  any  auction  of  eligible  frequencies  de- 
scribed in  section  113(g)(2)  of  the  National  Telecommuni- 
cations and  Information  Administration  Organization  Act 
(47  U.S.C.  923(g)(2))  shall  at  least  equal  110  percent  of  the 
total  estimated  relocation  costs  provided  to  the  Commis- 
sion pursuant  to  section  113(g)(4)  of  such  Act. 

(B)  Conclusion  of  auctions  contingent  on  min- 
imum proceeds. — The  Commission  shall  not  conclude  any 
auction  of  eligible  frequencies  described  in  section 
113(g)(2)  of  such  Act  if  the  total  cash  proceeds  attributable 
to  such  spectrum  are  less  than  110  percent  of  the  total 
estimated  relocation  costs  provided  to  the  Commission  pur- 
suant to  section  113(g)(4)  of  such  Act.  If  the  Commission 
is  unable  to  conclude  an  auction  for  the  foregoing  reason, 
the  Commission  shall  cancel  the  auction,  return  within  45 
days  after  the  auction  cancellation  date  any  deposits  from 
participating  bidders  held  in  escrow,  and  absolve  such  bid- 
ders from  any  obligation  to  the  United  States  to  bid  in  any 
subsequent  reauction  of  such  spectrum. 

(C)  Authority  to  issue  prior  to  de authorization. — 
In  any  auction  conducted  under  the  regulations  required 
by  subparagraph  (A),  the  Commission  may  grant  a  license 


'So  in  law.  The  second  paragraph  (15)  was  added  by  section  203(b)  of  Pubhc  Law  108-494 
(118  Stat  3993). 
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assigned  for  the  use  of  eligible  frequencies  prior  to  the  ter- 
mination of  an  eligible  Federal  entity's  authorization. 
However,  the  Commission  shall  condition  such  license  by 
requiring  that  the  licensee  cannot  cause  harmful  inter- 
ference to  such  Federal  entity  until  such  entity's  author- 
ization has  been  terminated  by  the  National  Telecommuni- 
cations and  Information  Administration, 
(k)  Broadcast  Station  Renewal  Procedures. — 

(1)  Standards  for  renewal. — If  the  licensee  of  a  broad- 
cast station  submits  an  application  to  the  Commission  for  re- 
newal of  such  license,  the  Commission  shall  grant  the  applica- 
tion if  it  finds,  with  respect  to  that  station,  during  the  pre- 
ceding term  of  its  license — 

(A)  the  station  has  served  the  public  interest,  conven- 
ience, and  necessity; 

(B)  there  have  been  no  serious  violations  by  the  li- 
censee of  this  Act  or  the  rules  and  regulations  of  the  Com- 
mission; and 

(C)  there  have  been  no  other  violations  by  the  licensee 
of  this  Act  or  the  rules  and  regulations  of  the  Commission 
which,  taken  together,  would  constitute  a  pattern  of  abuse. 

(2)  Consequence  of  failure  to  meet  standard.— If  any 
licensee  of  a  broadcast  station  fails  to  meet  the  requirements 
of  this  subsection,  the  Commission  may  deny  the  application 
for  renewal  in  accordance  with  paragraph  (3),  or  grant  such  ap- 
plication on  terms  and  conditions  as  are  appropriate,  including 
renewal  for  a  term  less  than  the  maximum  otherwise  per- 
mitted. 

(3)  Standards  for  denial. — If  the  Commission  deter- 
mines, after  notice  and  opportunity  for  a  hearing  as  provided 
in  subsection  (e),  that  a  licensee  has  failed  to  meet  the  require- 
ments specified  in  paragraph  (1)  and  that  no  mitigating  factors 
justify  the  imposition  of  lesser  sanctions,  the  Commission 
shall— 

(A)  issue  an  order  denying  the  renewal  application 
filed  by  such  licensee  under  section  308;  and 

(B)  only  thereafter  accept  and  consider  such  applica- 
tions for  a  construction  permit  as  may  be  filed  under  sec- 
tion 308  specifying  the  channel  or  broadcasting  facilities  of 
the  former  licensee. 

(4)  Competitor  consideration  prohibited.— In  making 
the  determinations  specified  in  paragraph  (1)  or  (2),  the  Com- 
mission shall  not  consider  whether  the  public  interest,  conven- 
ience, and  necessity  might  be  served  by  the  grant  of  a  license 
to  a  person  other  than  the  renewal  applicant. 

(1)  Applicability  of  Competitive  Bidding  to  Pending  Com- 
parative Licensing  Cases. — With  respect  to  competing  applica- 
tions for  initial  licenses  or  construction  permits  for  commercial 
radio  or  television  stations  that  were  filed  with  the  Commission  be- 
fore July  1,  1997,  the  Commission  shall — 

(1)  have  the  authority  to  conduct  a  competitive  bidding 

proceeding  pursuant  to  subsection  (j)  to  assign  such  license  or 

permit; 
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(2)  treat  the  persons  filing  such  applications  as  the  only 
persons  eligible  to  be  qualified  bidders  for  purposes  of  such 
proceeding;  and 

(3)  waive  any  provisions  of  its  regulations  necessary  to  per- 
mit such  persons  to  enter  an  agreement  to  procure  the  removal 
of  a  conflict  between  their  applications  during  the  180-day 
period  beginning  on  the  date  of  enactment  of  the  Balanced 
Budget  Act  of  1997. 

SEC.  310.  [47  U.S.C.  310]  LIMITATION  ON  HOLDING  AND  TRANSFER  OF 
LICENSES. 

(a)  The  station  license  required  under  this  Act  shall  not  be 
granted  to  or  held  by  any  foreign  government  or  the  representative 
thereof. 

(b)  No  broadcast  or  common  carrier  or  aeronautical  en  route  or 
aeronautical  fixed  radio  station  license  shall  be  granted  to  or  held 
by- 

(1)  any  alien  or  the  representative  of  any  alien; 

(2)  any  corporation  organized  under  the  laws  of  any  for- 
eign government; 

(3)  any  corporation  of  which  more  than  one-fifth  of  the  cap- 
ital stock  is  owned  of  record  or  voted  by  aliens  or  their  rep- 
resentatives or  by  a  foreign  government  or  representative 
thereof  or  by  any  corporation  organized  under  the  laws  of  a  for- 
eign country; 

(4)  any  corporation  directly  or  indirectly  controlled  by  any 
other  corporation  of  which  more  than  one-fourth  of  the  capital 
stock  is  owned  of  record  or  voted  by  aliens,  their  representa- 
tives, or  by  a  foreign  government  or  representative  thereof,  or 
by  any  corporation  organized  under  the  laws  of  a  foreign  coun- 
try, if  the  Commission  finds  that  the  public  interest  will  be 
served  by  the  refusal  or  revocation  of  such  license. 

(c)  In  addition  to  amateur  station  licenses  which  the  Commis- 
sion may  issue  to  aliens  pursuant  to  this  Act,  the  Commission  may 
issue  authorizations,  under  such  conditions  and  terms  as  it  may 
prescribe,  to  permit  an  alien  licensed  by  his  government  as  an 
amateur  radio  operator  to  operate  his  amateur  radio  station  li- 
censed by  his  government  in  the  United  States,  its  possessions,  and 
the  Commonwealth  of  Puerto  Rico  provided  there  is  in  effect  a  mul- 
tilateral or  bilateral  agreement,  to  which  the  United  States  and  the 
alien's  government  are  parties,  for  such  operation  on  a  reciprocal 
basis  by  United  States  amateur  radio  operators.  Other  provisions 
of  this  Act  and  of  the  Administrative  Procedure  Act  shall  not  be  ap- 
plicable to  any  request  or  application  for  or  modification,  suspen- 
sion, or  cancellation  of  any  such  authorization. 

(d)  No  construction  permit  or  station  license,  or  any  rights 
thereunder,  shall  be  transferred,  assigned,  or  disposed  of  in  any 
manner,  voluntarily  or  involuntarily,  directly  or  indirectly,  or  by 
transfer  of  control  of  any  corporation  holding  such  permit  or  li- 
cense, to  any  person  except  upon  application  to  the  Commission 
and  upon  finding  by  the  Commission  that  the  public  interest,  con- 
venience, and  necessity  will  be  served  thereby.  Any  such  applica- 
tion shall  be  disposed  of  as  if  the  proposed  transferee  or  assignee 
were  making  application  under  section  308  for  the  permit  or  license 
in  question;  but  in  acting  thereon  the  Commission  may  not  con- 
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sider  whether  the  pubHc  interest,  convenience,  and  necessity  might 
be  served  by  the  transfer,  assignment,  or  disposal  of  the  permit  or 
Hcense  to  a  person  other  than  the  proposed  transferee  or  assignee. 

(e)(1)  In  the  case  of  any  broadcast  station,  and  any  ownership 
interest  therein,  which  is  excluded  from  the  regional  concentration 
rules  by  reason  of  the  savings  provision  for  existing  facilities  pro- 
vided by  the  First  Report  and  Order  adopted  March  9,  1977  (docket 
No.  20548;  42  Fed.  Reg.  16145),  the  exclusion  shall  not  terminate 
solely  by  reason  of  changes  made  in  the  technical  facilities  of  the 
station  to  improve  its  service. 

(2)  For  purposes  of  this  subsection,  the  term  "regional  con- 
centration rules"  means  the  provisions  of  sections  73.35,  73.240, 
and  73.636  of  title  47,  Code  of  Federal  Regulations  (as  in  effect 
June  1,  1983),  which  prohibit  any  party  from  directly  or  indirectly 
owning,  operating,  or  controlling  three  broadcast  stations  in  one  or 
several  services  where  any  two  of  such  stations  are  within  100 
miles  of  the  third  (measured  city-to-city),  and  where  there  is  a  pri- 
mary service  contour  overlap  of  any  of  the  stations. 

SEC.  311.  [47  U.S.C.  311]  SPECIAL  REQUIREMENTS  WITH  RESPECT  TO 
CERTAIN  APPLICATIONS  IN  THE  BROADCASTING  SERV- 
ICE. 

(a)  When  there  is  filed  with  the  Commission  any  application  to 
which  section  309(b)(1)  applies,  for  an  instrument  of  authorization 
for  a  station  in  the  broadcasting  service,  the  applicant — 

(1)  shall  give  notice  of  such  filing  in  the  principal  area 
which  is  served  or  is  to  be  served  by  the  station;  and 

(2)  if  the  application  is  formally  designated  for  hearing  in 
accordance  with  section  309,  shall  give  notice  of  such  hearing 
in  such  area  at  least  ten  days  before  commencement  of  such 
hearing. 

The  Commission  shall  by  rule  prescribe  the  form  and  content  of  the 
notices  to  be  given  in  compliance  with  this  subsection,  and  the 
manner  and  frequency  with  which  such  notices  shall  be  given. 

(b)  Hearings  referred  to  in  subsection  (a)  may  be  held  at  such 
places  as  the  Commission  shall  determine  to  be  appropriate,  and 
in  making  such  determination  in  any  case  the  Commission  shall 
consider  whether  the  public  interest,  convenience,  or  necessity  will 
be  served  by  conducting  the  hearing  at  a  place  in,  or  in  the  vicinity 
of,  the  principal  area  to  be  served  by  the  station  involved. 

(c)(1)  If  there  are  pending  before  the  Commission  two  or  more 
applications  for  a  permit  for  construction  of  a  broadcasting  station, 
only  one  of  which  can  be  granted,  it  shall  be  unlawful,  without  ap- 
proval of  the  Commission,  for  the  applicants  or  any  of  them  to 
effectuate  an  agreement  whereby  one  or  more  of  such  applicants 
withdraws  his  or  their  application  or  applications. 

(2)  The  request  for  Commission  approval  in  any  such  case  shall 
be  made  in  writing  jointly  by  all  the  parties  to  the  agreement.  Such 
request  shall  contain  or  be  accompanied  by  full  information  with 
respect  to  the  agreement,  set  forth  in  such  detail,  form,  and  man- 
ner as  the  Commission  shall  by  rule  require. 

(3)  The  Commission  shall  approve  the  agreement  only  if  it  de- 
termines that  (A)  the  agreement  is  consistent  with  the  public  inter- 
est, convenience,  or  necessity;  and  (B)  no  party  to  the  agreement 


Sec.  312 COMMUNICATIONS  ACT  OF  1934 176 

filed  its  application  for  the  purpose  of  reaching  or  carrying  out  such 
agreement. 

(4)  For  the  purposes  of  this  subsection  an  application  shall  be 
deemed  to  be  "pending"  before  the  Commission  from  the  time  such 
application  is  filed  with  the  Commission  until  an  order  of  the  Com- 
mission granting  or  denying  it  is  no  longer  subject  to  rehearing  by 
the  Commission  or  to  review  by  any  court. 

(d)(1)  If  there  are  pending  before  the  Commission  an  applica- 
tion for  the  renewal  of  a  license  granted  for  the  operation  of  a 
broadcasting  station  and  one  or  more  applications  for  a  construc- 
tion permit  relating  to  such  station,  only  one  of  which  can  be 
granted,  it  shall  be  unlawful,  without  approval  of  the  Commission, 
for  the  applicants  or  any  of  them  to  effectuate  an  agreement 
whereby  one  or  more  of  such  applicants  withdraws  his  or  their  ap- 
plication or  applications  in  exchange  for  the  payment  of  money,  or 
the  transfer  of  assets  or  any  other  thing  of  value  by  the  remaining 
applicant  or  applicants. 

(2)  The  request  for  Commission  approval  in  any  such  case  shall 
be  made  in  writing  jointly  by  all  the  parties  to  the  agreement.  Such 
request  shall  contain  or  be  accompanied  by  full  information  with 
respect  to  the  agreement,  set  forth  in  such  detail,  form,  and  man- 
ner as  the  Commission  shall  require. 

(3)  The  Commission  shall  approve  the  agreement  only  if  it 
determines  that  (A)  the  agreement  is  consistent  with  the  public  in- 
terest, convenience,  or  necessity;  and  (B)  no  party  to  the  agreement 
filed  its  application  for  the  purpose  of  reaching  or  carrying  our  such 
agreement. 

(4)  For  purposes  of  this  subsection,  an  application  shall  be 
deemed  to  be  pending  before  the  Commission  from  the  time  such 
application  is  filed  with  the  Commission  until  an  order  of  the  Com- 
mission granting  or  denying  it  is  no  longer  subject  to  rehearing  by 
the  Commission  or  to  review  by  any  court. 

SEC.  312.  [47  U.S.C.  312]  ADMINISTRATIVE  SANCTIONS. 

(a)  The  Commission  may  revoke  any  station  license  or  con- 
struction permit — 

(1)  for  false  statements  knowingly  made  either  in  the  ap- 
plication or  in  any  statement  of  fact  which  may  be  required 
pursuant  to  section  308; 

(2)  because  of  conditions  coming  to  the  attention  of  the 
Commission  which  would  warrant  it  in  refusing  to  grant  a  li- 
cense or  permit  on  an  original  application; 

(3)  for  willful  or  repeated  failure  to  operate  substantially 
as  set  forth  in  the  license; 

(4)  for  willful  or  repeated  violation  of,  or  willful  or  re- 
peated failure  to  observe  any  provision  of  this  Act  or  any  rule 
or  regulation  of  the  Commission  authorized  by  this  Act  or  by 
a  treaty  ratified  by  the  United  States; 

(5)  for  violation  of  or  failure  to  observe  any  final  cease  and 
desist  order  issued  by  the  Commission  under  this  section; 

(6)  for  violation  of  section  1304,  1343,  or  1464  of  title  18 
of  the  United  States  Code;  or 

(7)  for  willful  or  repeated  failure  to  allow  reasonable  access 
to  or  to  permit  purchase  of  reasonable  amounts  of  time  for  the 
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use  of  a  broadcasting  station,  other  than  a  non-commercial 
educational  broadcast  station,  by  a  legally  qualified  candidate 
for  Federal  elective  office  on  behalf  of  his  candidacy. 

(b)  Where  any  person  (1)  has  failed  to  operate  substantially  as 
set  forth  in  a  license,  (2)  has  violated  or  failed  to  observe  any  of 
the  provisions  of  this  Act,  or  section  1304,  1343,  or  1464  of  title  18 
of  the  United  States  Code,  or  (3)  has  violated  or  failed  to  observe 
any  rule  or  regulation  of  the  Commission  authorized  by  this  Act  or 
by  a  treaty  ratified  by  the  United  States,  the  Commission  may 
order  such  person  to  cease  and  desist  from  such  action. 

(c)  Before  revoking  a  license  or  permit  pursuant  to  subsection 
(a),  or  issuing  a  cease  and  desist  order  pursuant  to  subsection  (b), 
the  Commission  shall  serve  upon  the  licensee,  permittee,  or  person 
involved  an  order  to  show  cause  why  an  order  of  revocation  or  a 
cease  and  desist  order  should  not  be  issued.  Any  such  order  to 
show  cause  shall  contain  a  statement  of  the  matters  with  respect 
to  which  the  Commission  is  inquiring  and  shall  call  upon  said  li- 
censee, permittee,  or  person  to  appear  before  the  Commission  at  a 
time  and  place  stated  in  the  order,  but  in  no  event  less  than  thirty 
days  after  the  receipt  of  such  order,  and  give  evidence  upon  the 
matter  specified  therein;  except  that  where  safety  of  life  or  prop- 
erty is  involved,  the  Commission  may  provide  in  the  order  for  a 
shorter  period.  If  after  hearing,  or  a  waiver  thereof,  the  Commis- 
sion determines  that  an  order  of  revocation  or  a  cease  and  desist 
order  should  issue,  it  shall  issue  such  order,  which  shall  include  a 
statement  of  the  findings  of  the  Commission  and  the  grounds  and 
reasons  therefor  and  specify  the  effective  date  of  the  order,  and 
shall  cause  the  same  to  be  served  on  said  licensee,  permittee,  or 
person. 

(d)  In  any  case  where  a  hearing  is  conducted  pursuant  to  the 
provisions  of  this  section,  both  the  burden  of  proceeding  with  the 
introduction  of  evidence  and  the  burden  of  proof  shall  be  upon  the 
Commission. 

(e)  The  provisions  of  section  9(b)  i  of  the  Administrative  Proce- 
dure Act  which  apply  with  respect  to  the  institution  of  any  pro- 
ceeding for  the  revocation  of  a  license  or  permit  shall  apply  also 
with  respect  to  the  institution,  under  this  section,  of  any  pro- 
ceeding for  the  issuance  of  a  cease  and  desist  order. 

(f)  For  purposes  of  this  section: 

(1)  The  term  "willful",  when  used  with  reference  to  the 
commission  or  omission  of  any  act,  means  the  conscious  and 
deliberate  commission  or  omission  of  such  act,  irrespective  of 
any  intent  to  violate  any  provision  of  this  Act  or  any  rule  or 
regulation  of  the  Commission  authorized  by  this  Act  or  by  a 
treaty  ratified  by  the  United  States. 

(2)  The  term  "repeated",  when  used  with  reference  to  the 
commission  or  omission  of  any  act,  means  the  commission  or 
omission  of  such  act  more  than  once  or,  if  such  commission  or 
omission  is  continuous,  for  more  than  one  day. 

(g)  If  a  broadcasting  station  fails  to  transmit  broadcast  signals 
for  any  consecutive  12-month  period,  then  the  station  license 
granted  for  the  operation  of  that  broadcast  station  expires  at  the 
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end  of  that  period,  notwithstanding  any  provision,  term,  or  condi- 
tion of  the  Ucense  to  the  contrary,  except  that  the  Commission  may 
extend  or  reinstate  such  station  hcense  if  the  holder  of  the  station 
hcense  prevails  in  an  administrative  or  judicial  appeal,  the  applica- 
ble law  changes,  or  for  any  other  reason  to  promote  equity  and  fair- 
ness. Any  broadcast  license  revoked  or  terminated  in  Alaska  in  a 
proceeding  related  to  broadcasting  via  translator,  microwave,  or 
other  alternative  signal  delivery  is  reinstated. 

SEC.  313.  [47  U.S.C.  313]  APPLICATION  OF  ANTITRUST  LAWS;  REFUSAL 
OF  LICENSES  AND  PERMITS  IN  CERTAIN  CASES. 

(a)  All  laws  of  the  United  States  relating  to  unlawful  restraints 
and  monopolies  and  to  combinations,  contracts  or  agreements  in  re- 
straint of  trade  are  hereby  declared  to  be  applicable  to  the  manu- 
facture and  sale  of  and  to  trade  in  radio  apparatus  and  devices  en- 
tering into  or  affecting  interstate  or  foreign  commerce  and  to  inter- 
state or  foreign  radio  communications.  Whenever  in  any  suit,  ac- 
tion, or  proceeding,  civil  or  criminal,  brought  under  the  provisions 
of  any  of  said  laws  or  in  any  proceedings  brought  to  enforce  or  to 
review  findings  and  orders  of  the  Federal  Trade  Commission  or 
other  governmental  agency  in  respect  of  any  matters  as  to  which 
said  Commission  or  other  governmental  agency  is  by  law  author- 
ized to  act,  any  licensee  shall  be  found  guilty  of  the  violation  of  the 
provisions  of  such  laws  or  any  of  them,  the  court,  in  addition  to  the 
penalties  imposed  by  said  laws,  may  adjudge,  order,  and/or  decree 
that  the  license  of  such  licensee  shall,  as  of  the  date  the  decree  or 
judgment  becomes  finally  effective  or  as  of  such  date  as  the  said 
decree  shall  fix,  be  revoked  and  that  all  rights  under  such  license 
shall  thereupon  cease:  Provided,  however,  That  such  licensee  shall 
have  the  same  right  of  appeal  or  review,  as  is  provided  by  law  in 
respect  of  other  decrees  and  judgments  of  said  court. 

(b)  The  Commission  is  hereby  directed  to  refuse  a  station  li- 
cense and/or  the  permit  hereinafter  required  for  the  construction  of 
a  station  to  any  person  (or  to  any  person  directly  or  indirectly  con- 
trolled by  such  person)  whose  license  has  been  revoked  by  a  court 
under  this  section. 

SEC.  314.  [47  U.S.C.  314]  PRESERVATION  OF  COMPETITION  IN  COM- 
MERCE. 

After  the  effective  date  of  this  Act  no  person  engaged  directly, 
or  indirectly  through  any  person  directly  or  indirectly  controlling  or 
controlled  by,  or  under  direct  or  indirect  common  control  with,  such 
person,  or  through  an  agent,  or  otherwise,  in  the  business  of  trans- 
mitting and/or  receiving  for  hire  energy,  communications,  or  sig- 
nals by  radio  in  accordance  with  the  terms  of  the  license  issued 
under  this  Act,  shall  by  purchase,  lease,  construction,  or  otherwise, 
directly  or  indirectly,  acquire,  own,  control,  or  operate  any  cable  or 
wire  telegraph  or  telephone  line  or  system  between  any  place  in 
any  State,  Territory,  or  possession  of  the  United  States  or  in  the 
District  of  Columbia,  and  any  place  in  any  foreign  country,  or  shall 
acquire,  own,  or  control  any  part  of  the  stock  or  other  capital  share 
or  any  interest  in  the  physical  property  and/or  other  assets  of  any 
such  cable,  wire,  telegraph,  or  telephone  line  or  system,  if  in  either 
case  the  purpose  is  and/or  the  effect  thereof  may  be  to  substantially 
lessen  competition  or  to  restrain  commerce  between  any  place  in 
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any  State,  Territory,  or  possession  of  the  United  States,  or  in  the 
District  of  Columbia,  and  any  place  in  any  foreign  country,  or  un- 
lawfully to  create  monopoly  in  any  line  of  commerce;  nor  shall  any 
person  engaged  directly,  or  indirectly  through  any  person  directly 
or  indirectly  controlling  or  controlled  by,  or  under  direct  or  indirect 
common  control  with,  such  person,  or  through  an  agent,  or  other- 
wise, in  the  business  of  transmitting  and/or  receiving  for  hire  mes- 
sages by  any  cable,  wire,  telegraph,  or  telephone  line  or  system  (a) 
between  any  place  in  any  State,  Territory,  or  possession  of  the 
United  States,  or  in  the  District  of  Columbia,  and  any  place  in  any 
other  State,  Territory,  or  possession  of  the  United  States;  or  (b)  be- 
tween any  place  in  any  State,  Territory,  or  possession  of  the  United 
States,  or  in  the  District  of  Columbia,  and  any  place  in  any  foreign 
country,  by  purchase,  lease,  construction,  or  otherwise,  directly  or 
indirectly  acquire,  own,  control,  or  operate  any  station  or  the  appa- 
ratus therein,  or  any  system  for  transmitting  and/or  receiving  radio 
communications  or  signals  between  any  place  in  any  State,  Terri- 
tory, or  possession  of  the  United  States,  or  in  the  District  of  Colum- 
bia, and  any  place  in  any  foreign  country,  or  shall  acquire,  own,  or 
control  any  part  of  the  stock  or  other  capital  share  of  any  interest 
in  the  physical  property  and/or  other  assets  of  any  such  radio  sta- 
tion, apparatus,  or  system,  if  in  either  case,  the  purpose  is  and/or 
the  effect  thereof  may  be  to  substantially  lessen  competition  or  to 
restrain  commerce  between  any  place  in  any  State,  Territory,  or 
possession  of  the  United  States,  or  in  the  District  of  Columbia,  and 
any  place  in  any  foreign  country,  or  unlawfully  to  create  monopoly 
in  any  line  of  commerce. 

SEC.  315.  [47  U.S.C.  315]  FACILITIES  FOR  CANDIDATES  FOR  PUBLIC 
OFFICE. 

(a)  If  any  licensee  shall  permit  any  person  who  is  a  legally 
qualified  candidate  for  any  public  office  to  use  a  broadcasting  sta- 
tion, he  shall  afford  equal  opportunities  to  all  other  such  can- 
didates for  that  office  in  the  use  of  such  broadcasting  station:  Pro- 
vided, That  such  licensee  shall  have  no  power  of  censorship  over 
the  material  broadcast  under  the  provision  of  this  section.  No  obli- 
gation is  hereby  imposed  under  this  subsection  upon  any  licensee 
to  allow  the  use  of  its  station  by  any  such  candidate.  Appearance 
by  a  legally  qualified  candidate  on  any — 

(1)  bona  fide  newscast, 

(2)  bona  fide  news  interview, 

(3)  bona  fide  news  documentary  (if  the  appearance  of  the 
candidate  is  incidental  to  the  presentation  of  the  subject  or 
subjects  covered  by  the  news  documentary),  or 

(4)  on-the-spot  coverage  of  bona  fide  news  events  (includ- 
ing but  not  limited  to  political  conventions  and  activities  inci- 
dental thereto), 

shall  not  be  deemed  to  be  use  of  a  broadcasting  station  within  the 
meaning  of  this  subsection.  Nothing  in  the  foregoing  sentence  shall 
be  construed  as  relieving  broadcasters,  in  connection  with  the  pres- 
entation of  newscasts,  news  interviews,  news  documentaries,  and 
on-the-spot  coverage  of  news  events,  from  the  obligation  imposed 
upon  them  under  this  Act  to  operate  in  the  public  interest  and  to 
afford  reasonable  opportunity  for  the  discussion  of  conflicting  views 
on  issues  of  public  importance. 
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(b)  1  Charges. — 

(1)  In  general. — The  charges  made  for  the  use  of  any 
broadcasting  station  by  any  person  who  is  a  legally  qualified 
candidate  for  any  public  office  in  connection  with  his  campaign 
for  nomination  for  election,  or  election,  to  such  office  shall  not 
exceed — 

(A)  subject  to  paragraph  (2),  during  the  forty-five  days  pre- 
ceding the  date  of  a  primary  or  primary  runoff  election  and 
during  the  sixty  days  preceding  the  date  of  a  general  or  special 
election  in  which  such  person  is  a  candidate,  the  lowest  unit 
charge  of  the  station  for  the  same  class  and  amount  of  time  for 
the  same  period;  and 

(B)  at  any  other  time,  the  charges  made  for  comparable 
use  of  such  station  by  other  users  thereof 

(2)  Content  of  broadcasts.— 

(A)  In  general. — In  the  case  of  a  candidate  for  Fed- 
eral office,  such  candidate  shall  not  be  entitled  to  receive 
the  rate  under  paragraph  (1)(A)  for  the  use  of  any  broad- 
casting station  unless  the  candidate  provides  written  cer- 
tification to  the  broadcast  station  that  the  candidate  (and 
any  authorized  committee  of  the  candidate)  shall  not  make 
any  direct  reference  to  another  candidate  for  the  same  of- 
fice, in  any  broadcast  using  the  rights  and  conditions  of  ac- 
cess under  this  Act,  unless  such  reference  meets  the  re- 
quirements of  subparagraph  (C)  or  (D). 

(B)  Limitation  on  charges. — If  a  candidate  for  Fed- 
eral office  (or  any  authorized  committee  of  such  candidate) 
makes  a  reference  described  in  subparagraph  (A)  in  any 
broadcast  that  does  not  meet  the  requirements  of  subpara- 
graph (C)  or  (D),  such  candidate  shall  not  be  entitled  to  re- 
ceive the  rate  under  paragraph  (IKA)  for  such  broadcast  or 
any  other  broadcast  during  any  portion  of  the  45-day  and 
60-day  periods  described  in  paragraph  (1)(A),  that  occur  on 
or  after  the  date  of  such  broadcast,  for  election  to  such  of- 
fice. 

(C)  Television  broadcasts.— A  candidate  meets  the 
requirements  of  this  subparagraph  if,  in  the  case  of  a  tele- 
vision broadcast,  at  the  end  of  such  broadcast  there  ap- 
pears simultaneously,  for  a  period  no  less  than  4  seconds — 

(i)  a  clearly  identifiable  photographic  or  similar 
image  of  the  candidate;  and 

(ii)  a  clearly  readable  printed  statement,  identi- 
fying the  candidate  and  stating  that  the  candidate  has 
approved  the  broadcast  and  that  the  candidate's  au- 
thorized committee  paid  for  the  broadcast. 

(D)  Radio  broadcasts. — A  candidate  meets  the  re- 
quirements of  this  subparagraph  if,  in  the  case  of  a  radio 


1  The  Bipartisan  Campaign  Reform  Act  of  2002  (PL  107-155)  amended  section  315  of  the  Com- 
munications Act  of  1934.  Section  201(b)  of  the  Bipartisan  Campaign  Reform  Act  of  2002  con- 
tained the  following  provision: 

(b)  [2  U.S.C.  434  notel  RESPONSIBILITIES  OF  FEDERAL  Communications  Commission.— The 
Federal  Communications  Commission  shall  compile  and  maintain  any  information  the  Federal 
Election  Commission  may  require  to  carry  out  section  304(f)  of  the  Federal  Election  Campaign 
Act  of  1971  (as  added  by  subsection  (a)),  and  shall  make  such  information  available  to  the  public 
on  the  Federal  Communication  Commission's  website. 
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broadcast,  the  broadcast  includes  a  personal  audio  state- 
ment by  the  candidate  that  identifies  the  candidate,  the  of- 
fice the  candidate  is  seeking,  and  indicates  that  the  can- 
didate has  approved  the  broadcast. 

(E)  Certification. — Certifications  under  this  section 
shall  be  provided  and  certified  as  accurate  by  the  can- 
didate (or  any  authorized  committee  of  the  candidate)  at 
the  time  of  purchase. 

(F)  Definitions. — For  purposes  of  this  paragraph,  the 
terms  "authorized  committee"  and  "Federal  office"  have 
the  meanings  given  such  terms  by  section  301  of  the  Fed- 
eral Election  Campaign  Act  of  1971  (2  U.S.C.  431). 

(c)  For  purposes  of  this  section — 

(1)  the  term  "broadcasting  station"  includes  a  community 
antenna  television  system;  and 

(2)  the  term  "licensee"  and  "station  licensee"  when  used 
with  respect  to  a  community  antenna  television  system  mean 
the  operator  of  such  system. 

(d)  The  Commission  shall  prescribe  appropriate  rules  and  regu- 
lations to  carry  out  the  provisions  of  this  section. 

(e)  1  Political  Record.— 

(1)  In  general. — A  licensee  shall  maintain,  and  make 
available  for  public  inspection,  a  complete  record  of  a  request 
to  purchase  broadcast  time  that — 

(A)  is  made  by  or  on  behalf  of  a  legally  qualified  can- 
didate for  public  office;  or 

(B)  communicates  a  message  relating  to  any  political 
matter  of  national  importance,  including — 

(i)  a  legally  qualified  candidate; 
(ii)  any  election  to  Federal  office;  or 
(iii)  a  national  legislative  issue  of  public  impor- 
tance. 

(2)  Contents  of  record. — A  record  maintained  under 
paragraph  (1)  shall  contain  information  regarding — 

(A)  whether  the  request  to  purchase  broadcast  time  is 
accepted  or  rejected  by  the  licensee; 

(B)  the  rate  charged  for  the  broadcast  time; 

(C)  the  date  and  time  on  which  the  communication  is 
aired; 

(D)  the  class  of  time  that  is  purchased; 

(E)  the  name  of  the  candidate  to  which  the  commu- 
nication refers  and  the  office  to  which  the  candidate  is 
seeking  election,  the  election  to  which  the  communication 
refers,  or  the  issue  to  which  the  communication  refers  (as 
applicable); 

(F)  in  the  case  of  a  request  made  by,  or  on  behalf  of, 
a  candidate,  the  name  of  the  candidate,  the  authorized 
committee  of  the  candidate,  and  the  treasurer  of  such  com- 
mittee; and 


1  Effective  November  6,  2002,  section  504  of  the  Bipartisan  Campaign  Reform  Act  of  2002 
(P.L.  107-155;  116  Stat.  115)  amends  section  315  by  redesignating  subsections  (e)  and  (f)  as  sub- 
sections (f)  and  (g),  respectively,  and  inserting  after  subsection  (d)  a  new  subsection  (e),  shown 
above.  The  amendment  probably  should  have  been  to  insert  subsection  (e)  at  the  end  of  section 
315,  since  subsections  (e)  and  (f)  do  not  appear  in  law. 
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(G)  in  the  case  of  any  other  request,  the  name  of  the 

person  purchasing  the  time,  the  name,  address,  and  phone 

number  of  a  contact  person  for  such  person,  and  a  list  of 

the  chief  executive  officers  or  members  of  the  executive 

committee  or  of  the  board  of  directors  of  such  person. 

(3)   Time   to   maintain   file. — The   information   required 

under  this  subsection  shall  be  placed  in  a  political  file  as  soon 

as  possible  and  shall  be  retained  by  the  licensee  for  a  period 

of  not  less  than  2  years. 

SEC.  316.    [47   U.S.C.  316]   MODIFICATION  BY  COMMISSION  OF   CON- 
STRUCTION PERMITS  OR  LICENSES. 

(a)(1)  Any  station  license  or  construction  permit  may  be  modi- 
fied by  the  Commission  either  for  a  limited  time  or  for  the  duration 
of  the  term  thereof,  if  in  the  judgment  of  the  Commission  such  ac- 
tion will  promote  the  public  interest,  convenience,  and  necessity,  or 
the  provisions  of  this  Act  or  of  any  treaty  ratified  by  the  United 
States  will  be  more  fully  complied  with.  No  such  order  of  modifica- 
tion shall  become  final  until  the  holder  of  the  license  or  permit 
shall  have  been  notified  in  writing  of  the  proposed  action  and  the 
grounds  and  reasons  therefor,  and  shall  be  given  reasonable  oppor- 
tunity, of  at  least  thirty  days,  to  protest  such  proposed  order  of 
modification;  except  that,  where  safety  of  life  or  property  is  in- 
volved, the  Commission  may  by  order  provide,  for  a  shorter  period 
of  notice. 

(2)  Any  other  licensee  or  permittee  who  believes  its  license  or 
permit  would  be  modified  by  the  proposed  action  may  also  protest 
the  proposed  action  before  its  effective  date. 

(3)  A  protest  filed  pursuant  to  this  subsection  shall  be  subject 
to  the  requirements  of  section  309  for  petitions  to  deny. 

(b)  In  any  case  where  a  hearing  is  conducted  pursuant  to  the 
provisions  of  this  section,  both  the  burden  of  proceeding  with  the 
introduction  of  evidence  and  the  burden  of  proof  shall  be  upon  the 
Commission;  except  that,  with  respect  to  any  issue  that  addresses 
the  question  of  whether  the  proposed  action  would  modify  the  li- 
cense or  permit  of  a  person  described  in  subsection  (a)(2),  such  bur- 
dens shall  be  as  determined  by  the  Commission. 

SEC.  317.  [47  U.S.C.  317]  ANNOUNCEMENT  WITH  RESPECT  TO  CERTAIN 
MATTER  BROADCAST. 

(a)(1)  All  matter  broadcast  by  any  radio  station  for  which  any 
money,  service  or  other  valuable  consideration  is  directly  or  indi- 
rectly paid,  or  promised  to  or  charged  or  accepted  by,  the  station 
so  broadcasting,  from  any  person,  shall,  at  the  time  the  samt.  is  so 
broadcast,  be  announced  as  paid  for  or  fiimished,  as  the  case  may 
be,  by  such  person:  Provided,  That  "service  or  other  valuable  con- 
sideration" shall  not  include  any  service  or  property  furnished 
without  charge  or  at  a  nominal  charge  for  use  on,  or  in  connection 
with,  a  broadcast  unless  it  is  so  furnished  in  consideration  for  an 
identification  in  a  broadcast  of  any  person,  product,  service,  trade- 
mark, or  brand  name  beyond  an  identification  which  is  reasonably 
related  to  the  use  of  such  service  or  property  on  the  broadcast. 

(2)  Nothing  in  this  section  shall  preclude  the  Commission  from 
requiring  that  an  appropriate  announcement  shall  be  made  at  the 
time  of  the  broadcast  in  the  case  of  any  political  program  or  any 
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program  involving  the  discussion  of  any  controversial  issue  for 
which  any  films,  records,  transcriptions,  talent,  scripts,  or  other 
material  or  service  of  any  kind  have  been  furnished,  without 
charge  or  at  a  nominal  charge,  directly  or  indirectly,  as  an  induce- 
ment to  the  broadcast  of  such  program. 

(b)  In  any  case  where  a  report  has  been  made  to  a  radio  sta- 
tion, as  required  by  section  507  of  this  Act,  of  circumstances  which 
would  have  required  an  announcement  under  this  section  had  the 
consideration  been  received  by  such  radio  station,  an  appropriate 
announcement  shall  be  made  by  such  radio  station. 

(c)  The  licensee  of  each  radio  station  shall  exercise  reasonable 
diligence  to  obtain  from  its  employees,  and  from  other  persons  with 
whom  it  deals  directly  in  connection  with  any  program  or  program 
matter  for  broadcast,  information  to  enable  such  licensee  to  make 
the  announcement  required  by  this  section. 

(d)  The  Commission  may  waive  the  requirement  of  an 
announcement  as  provided  in  this  section  in  any  case  or  class  of 
cases  with  respect  to  which  it  determines  that  the  public  interest, 
convenience,  or  necessity  does  not  require  the  broadcasting  of  such 
announcement. 

(e)  The  Commission  shall  prescribe  appropriate  rules  and  regu- 
lations to  carry  out  the  provisions  of  this  section. 

SEC.  318.  [47  U.S.C.  318]  OPERATION  OF  TRANSMITTING  APPARATUS. 

The  actual  operation  of  all  transmitting  apparatus  in  any  radio 
station  for  which  a  station  license  is  required  by  this  Act  shall  be 
carried  on  only  by  a  person  holding  an  operator's  license  issued 
hereunder,  and  no  person  shall  operate  any  such  apparatus  in  such 
station  except  under  and  in  accordance  with  an  operator's  license 
issued  to  him  by  the  Commission:  Provided,  however,  That  the 
Commission  if  it  shall  find  that  the  public  interest,  convenience,  or 
necessity  will  be  served  thereby  may  waive  or  modify  the  foregoing 
provisions  of  this  section  for  the  operation  of  any  station  except  (1) 
stations  for  which  licensed  operators  are  required  by  international 
agreement,  (2)  stations  for  which  licensed  operators  are  required 
for  safety  purposes,  and  (3)  stations  operated  as  common  carriers 
on  frequencies  below  thirty  thousand  kilocycles:  Provided  further. 
That  the  Commission  shall  have  power  to  make  special  regulations 
governing  the  granting  of  licenses  for  the  use  of  automatic  radio  de- 
vices and  for  the  operation  of  such  devices. 
SEC.  319.  [47  U.S.C.  319]  CONSTRUCTION  PERMITS. 

(a)  No  license  shall  be  issued  under  the  authority  of  this  Act 
for  the  operation  of  any  station  unless  a  permit  for  its  construction 
has  been  granted  by  the  Commission.  The  application  for  a  con- 
struction permit  shall  set  forth  such  facts  as  the  Commission  by 
regulation  may  prescribe  as  to  the  citizenship,  character,  and  the 
financial,  technical,  and  other  ability  of  the  applicant  to  construct 
and  operate  the  station,  the  ownership  and  location  of  the  proposed 
station  and  of  the  station  or  stations  with  which  it  is  proposed  to 
communicate,  the  frequencies  desired  to  be  used,  the  hours  of  the 
day  or  other  periods  of  time  during  which  it  is  proposed  to  operate 
the  station,  the  purpose  for  which  the  station  is  to  be  used,  the 
type  of  transmitting  apparatus  to  be  used,  the  power  to  be  used, 
the  date  upon  which  the  station  is  expected  to  be  completed  and 
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in  operation,  and  such  other  information  as  the  Commission  may 
require.  Such  apphcation  shall  be  signed  by  the  applicant  in  any 
manner  or  form,  including  by  electronic  means,  as  the  Commission 
may  prescribe  by  regulation. 

(b)  Such  permit  for  construction  shall  show  specifically  the  ear- 
liest and  latest  dates  between  which  the  actual  operation  of  such 
station  is  expected  to  begin,  and  shall  provide  that  said  permit  will 
be  automatically  forfeited  if  the  station  is  not  ready  for  operation 
within  the  time  specified  or  within  such  further  time  as  the  Com- 
mission may  allow,  unless  prevented  by  causes  not  under  the  con- 
trol of  the  grantee. 

(c)  Upon  the  completion  of  any  station  for  the  construction  or 
continued  construction  of  which  a  permit  has  been  granted,  and 
upon  it  being  made  to  appear  to  the  Commission  that  all  the  terms, 
conditions,  and  obligations  set  forth  in  the  application  and  permit 
have  been  fully  met,  and  that  no  cause  or  circumstance  arising  or 
first  coming  to  the  knowledge  of  the  Commission  since  the  granting 
of  the  permit  would,  in  the  judgment  of  the  Commission,  make  the 
operation  of  such  station  against  the  public  interest,  the  Commis- 
sion shall  issue  a  license  to  the  lawful  holder  of  said  permit  for  the 
operation  of  said  station.  Said  license  shall  conform  generally  to 
the  terms  of  said  permit.  The  provisions  of  section  309  (a),  (b),  (c), 
(d),  (e),  (f),  and  (g)  shall  not  apply  with  respect  any  station  license 
the  issuance  of  which  is  provided  for  and  governed  by  the  provi- 
sions of  this  subsection. 

(d)  A  permit  for  construction  shall  not  be  required  for  Govern- 
ment stations,  amateur  stations,  or  mobile  stations.  A  permit  for 
construction  shall  not  be  required  for  public  coast  stations,  pri- 
vately owned  fixed  microwave  stations,  or  stations  licensed  to  com- 
mon carriers,  unless  the  Commission  determines  that  the  public  in- 
terest, convenience,  and  necessity  would  be  served  by  requiring 
such  permits  for  any  such  stations.  With  respect  to  any  broad- 
casting station,  the  Commission  shall  not  have  any  authority  to 
waive  the  requirement  of  a  permit  for  construction,  except  that  the 
Commission  may  by  regulation  determine  that  a  permit  shall  not 
be  required  for  minor  changes  in  the  facilities  of  authorized  broad- 
cast stations.  With  respect  to  any  other  station  or  class  of  stations, 
the  Commission  shall  not  waive  the  requirement  for  a  construction 
permit  unless  the  Commission  determines  that  the  public  interest, 
convenience,  and  necessity  would  be  served  by  such  a  waiver. 

SEC.  320.  [47  U.S.C.  320]  DESIGNATION  OF  STATIONS  LIABLE  TO  INTER- 
FERE WITH  DISTRESS  SIGNALS. 

The  Commission  is  authorized  to  designate  from  time  to  time 
radio  stations  the  communications  or  signals  of  which,  in  its  opin- 
ion, are  liable  to  interfere  with  the  transmission  or  reception  of  dis- 
tress signals  of  ships.  Such  stations  are  required  to  keep  a  licensed 
radio  operator  listening  in  on  the  frequencies  designated  for  signals 
of  distress  and  radio  communications  relating  thereto  during  the 
entire  period  the  transmitter  of  such  station  is  in  operation. 
SEC.  321.  [47  U.S.C.  321]  DISTRESS  SIGNALS  AND  COMMUNICATIONS. 

(a)  The  transmitting  set  in  a  radio  station  on  shipboard  may 
be  adjusted  in  such  a  manner  as  to  produce  a  maximum  of  radi- 
ation, irrespective  of  the  amount  of  interference  which  may  thus  be 
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caused,  when  such  station  is  sending  radio  communications  or  sig- 
nals of  distress  and  radio  communications  relating  thereto. 

(b)  All  radio  stations,  including  Government  stations  and  sta- 
tions on  board  foreign  vessels  when  within  the  territorial  waters  of 
the  United  States,  shall  give  absolute  priority  to  radio  communica- 
tions or  signals  relating  to  ships  in  distress;  shall  cease  all  sending 
on  frequencies  which  will  interfere  with  hearing  a  radio  commu- 
nication or  signal  of  distress,  and,  except  when  engaged  in  answer- 
ing or  aiding  the  ship  in  distress,  shall  refrain  from  sending  any 
radio  communications  or  signals  until  there  is  assurance  that  no 
interference  will  be  caused  with  the  radio  communications  or  sig- 
nals relating  thereto,  and  shall  assist  the  vessel  in  distress,  so  far 
as  possible,  by  complying  with  its  instructions. 
SEC.  322.  [47  U.S.C.  322]  INTERCOMMUNICATION  IN  MOBILE  SERVICE. 

Every  land  station  open  to  general  public  service  between  the 
coast  and  vessels  or  aircraft  at  sea  shall,  within  the  scope  of  its 
normal  operations,  be  bound  to  exchange  radio  communications  or 
signals  with  any  ship  or  aircraft  station  at  sea;  and  each  station 
on  shipboard  or  aircraft  at  sea  shall,  within  the  scope  of  its  normal 
operations,  be  bound  to  exchange  radio  communications  or  signals 
with  any  other  station  on  shipboard  or  aircraft  at  sea  or  with  any 
land  station  open  to  general  public  service  between  the  coast  and 
vessels  or  aircraft  at  sea:  Provided,  That  such  exchange  of  radio 
communication  shall  be  without  distinction  as  to  radio  systems  or 
instruments  adopted  b}'^  each  station. 

SEC.  323.  [47  U.S.C.  3231  INTERFERENCE  BETWEEN  GOVERNMENT  AND 
COMMERCIAL  STATIONS. 

(a)  At  all  places  where  Government  and  private  or  commercial 
radio  stations  on  land  operate  in  such  close  proximity  that  inter- 
ference with  the  work  of  Government  stations  cannot  be  avoided 
when  they  are  operating  simultaneously,  such  private  or  commer- 
cial stations  as  do  interfere  with  the  transmission  or  reception  of 
radio  communications  or  signals  by  the  Government  stations  con- 
cerned shall  not  use  their  transmitters  during  the  first  fifteen  min- 
utes of  each  hour,  local  standard  time. 

(b)  The  Government  stations  for  which  the  above-mentioned 
division  of  time  is  established  shall  transmit  radio  communications 
or  signals  only  during  the  first  fifteen  minutes  of  each  hour,  local 
standard  time,  except  in  case  of  signals  or  radio  communications 
relating  to  vessels  in  distress  and  vessel  requests  for  information 
as  to  course,  location,  or  compass  direction. 

SEC.  324.  [47  U.S.C.  324)  USE  OF  MIPOMUM  POWER. 

In  all  circumstances,  except  in  case  of  radio  communications  or 
signals  relating  to  vessels  in  distress,  all  radio  stations,  including 
those  owned  and  operated  by  the  United  States,  shall  use  the  min- 
imum amount  of  power  necessary  to  carry  out  the  communication 
desired. 

SEC.  325.  [47  U.S.C.  325]  FALSE  DISTRESS  SIGNALS;  REBROADCASTING; 
STUDIOS  OF  FOREIGN  STATIONS. 

(a)  No  person  within  the  jursidiction  of  the  United  States  shall 
knowingly  utter  or  transmit,  or  cause  to  be  uttered  or  transmitted, 
any  false  or  fraudulent  signals  of  distress,  or  communication  relat- 
ing thereto,  nor  shall  any  broadcasting  station  rebroadcast  the  pro- 
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gram  or  any  part  thereof  of  another  broadcasting  station  without 
the  express  authority  of  the  originating  station. 

(b)(1)  No  cable  system  or  other  multichannel  video  program- 
ming distributor  shall  retransmit  the  signal  of  a  broadcasting  sta- 
tion, or  any  part  thereof,  except — 

(A)  with  the  express  authority  of  the  originating  station; 

(B)  under  section  614,  in  the  case  of  a  station  electing,  in 
accordance  with  this  subsection,  to  assert  the  right  to  carriage 
under  such  section;  or 

(C)  under  section  338,  in  the  case  of  a  station  electing,  in 
accordance  with  this  subsection,  to  assert  the  right  to  carriage 
under  such  section. 

(2)  This  subsection  shall  not  apply — 

(A)  to  retransmission  of  the  signal  of  a  noncommercial  tele- 
vision broadcast  station; 

(B)  to  retransmission  of  the  signal  of  a  television  broadcast 
station  outside  the  station's  local  market  by  a  satellite  carrier 
directly  to  its  subscribers,  if— 

(i)  such  station  was  a  superstation  on  May  1,  1991; 

(ii)  as  of  July  1,  1998,  such  station  was  retransmitted 
by  a  satellite  carrier  under  the  statutory  license  of  section 
119  of  title  17,  United  States  Code;  and 

(iii)  the  satellite  carrier  complies  with  any  network 
nonduplication,  syndicated  exclusivity,  and  sports  blackout 
rules  adopted  by  the  Commission  under  section  339(b)  of 
this  Act; 

(C)  until  December  31,  2009,  to  retransmission  of  the  sig- 
nals of  network  stations  directly  to  a  home  satellite  antenna, 
if  the  subscriber  receiving  the  signal — 

(i)  is  located  in  an  area  outside  the  local  market  of 
such  stations;  and 

(ii)  resides  in  an  unserved  household; 

(D)  to  retransmission  by  a  cable  operator  or  other  multi- 
channel video  provider,  other  than  a  satellite  carrier,  of  the 
signal  of  a  television  broadcast  station  outside  the  station's 
local  market  if  such  signal  was  obtained  from  a  satellite  carrier 
and — 

(i)  the  originating  station  was  a  superstation  on  May 
1,  1991;  and 

(ii)  as  of  July  1,  1998,  such  station  was  retransmitted 
by  a  satellite  carrier  under  the  statutory  license  of  section 
119  of  title  17,  United  States  Code;  or 

(E)  during  the  6-month  period  beginning  on  the  date  of  the 
enactment  of  the  Satellite  Home  Viewer  Improvement  Act  of 
1999,  to  the  retransmission  of  the  signal  of  a  television  broad- 
cast station  within  the  station's  local  market  by  a  satellite  car- 
rier directly  to  its  subscribers  under  the  statutory  license  of 
section  122  of  title  17,  United  States  Code. 

For  purposes  of  this  paragraph,  the  terms  "satellite  carrier"  and 
"superstation"  have  the  meanings  given  those  terms,  respectively, 
in  section  119(d)  of  title  17,  United  States  Code,  as  in  effect  on  the 
date  of  the  enactment  of  the  Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  the  term  "unserved  household"  has 
the  meaning  given  that  term  under  section  119(d)  of  such  title,  and 
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the  term  "local  market"  has  the  meaning  given  that  term  in  section 
122(j)  of  such  title. 

(3)(A)  Within  45  days  after  the  date  of  enactment  of  the  Cable 
Television  Consumer  Protection  and  Competition  Act  of  1992,  the 
Commission  shall  commence  a  rulemaking  proceeding  to  establish 
regulations  to  govern  the  exercise  by  television  broadcast  stations 
of  the  right  to  grant  retransmission  consent  under  this  subsection 
and  of  the  right  to  signal  carriage  under  section  614,  and  such 
other  regulations  as  are  necessary  to  administer  the  limitations 
contained  in  paragraph  (2).  The  Commission  shall  consider  in  such 
proceeding  the  impact  that  the  grant  of  retransmission  consent  by 
television  stations  may  have  on  the  rates  for  the  basic  service  tier 
and  shall  ensure  that  the  regulations  prescribed  under  this  sub- 
section do  not  conflict  with  the  Commission's  obligation  under  sec- 
tion 623(b)(1)  to  ensure  that  the  rates  for  the  basic  service  tier  are 
reasonable.  Such  rulemaking  proceeding  shall  be  completed  within 
180  days  after  the  date  of  enactment  of  the  Cable  Television  Con- 
sumer Protection  and  Competition  Act  of  1992. 

(B)  The  regulations  required  by  subparagraph  (A)  shall  require 
that  television  stations,  within  one  year  after  the  date  of  enactment 
of  the  Cable  Television  Consumer  Protection  and  Competition  Act 
of  1992  and  every  three  years  thereafter,  make  an  election  between 
the  right  to  grant  retransmission  consent  under  this  subsection  and 
the  right  to  signal  carriage  under  section  614.  If  there  is  more  than 
one  cable  system  which  services  the  same  geographic  area,  a  sta- 
tion's election  shall  apply  to  all  such  cable  systems. 

(C)  The  Commission  shall  commence  a  rulemaking  proceeding 
to  revise  the  regulations  governing  the  exercise  by  television  broad- 
cast stations  of  the  right  to  grant  retransmission  consent  under 
this  subsection,  and  such  other  regulations  as  are  necessary  to 
administer  the  limitations  contained  in  paragraph  (2).  Such  regula- 
tions shall — 

(i)  establish  election  time  periods  that  correspond  with 
those  regulations  adopted  under  subparagraph  (B)  of  this  para- 
graph; 

(ii)  until  January  1,  2010,  prohibit  a  television  broadcast 
station  that  provides  retransmission  consent  from  engaging  in 
exclusive  contracts  for  carriage  or  failing  to  negotiate  in  good 
faith,  and  it  shall  not  be  a  failure  to  negotiate  in  good  faith  if 
the  television  broadcast  station  enters  into  retransmission  con- 
sent agreements  containing  different  terms  and  conditions,  in- 
cluding price  terms,  with  different  multichannel  video  pro- 
gramming distributors  if  such  different  terms  and  conditions 
are  based  on  competitive  marketplace  considerations;  and 

(iii)i  until  January  1,  2010,  prohibit  a  multi- 
channel video  programming  distributor  from  failing  to 
negotiate  in  good  faith  for  retransmission  consent 
under  this  section,  and  it  shall  not  be  a  failure  to 
negotiate  in  good  faith  if  the  distributor  enters  into  re- 
transmission consent  agreements  containing  different 
terms  and  conditions,  including  price  terms,  with  dif- 
ferent broadcast  stations  if  such  different  terms  and 
conditions  are  based  on  competitive  marketplace  con- 
siderations. 
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(4)  If  an  originating  television  station  elects  under  paragraph 
(3)(B)  to  exercise  its  right  to  grant  retransmission  consent  under 
this  subsection  with  respect  to  a  cable  system,  the  provisions  of  sec- 
tion 614  shall  not  apply  to  the  carriage  of  the  signal  of  such  station 
by  such  cable  system.  If  an  originating  television  station  elects 
imder  paragraph  (3)(C)  to  exercise  its  right  to  grant  retransmission 
consent  under  this  subsection  with  respect  to  a  satellite  carrier, 
section  338  shall  not  apply  to  the  carriage  of  the  signal  of  such  sta- 
tion by  such  satellite  carrier. 

(5)  The  exercise  by  a  television  broadcast  station  of  the  right 
to  grant  retransmission  consent  under  this  subsection  shall  not 
interfere  with  or  supersede  the  rights  under  section  338,  614,  or 
615  of  any  station  electing  to  assert  the  right  to  signal  carriage 
under  that  section. 

(6)  Nothing  in  this  section  shall  be  construed  as  modifying  the 
compulsory  copyright  license  established  in  section  111  of  title  17, 
United  States  Code,  or  as  affecting  existing  or  future  video  pro- 
gramming licensing  agreements  between  broadcasting  stations  and 
video  programmers. 

(7)  1  For  purposes  of  this  subsection,  the  term — 

(A)  "network  station"  has  the  meaning  given  such 
term  under  section  119(d)  of  title  17,  United  States  Code; 
and 

(B)  "television  broadcast  station"  means  an  over-the- 
air  commercial  or  noncommercial  television  broadcast  sta- 
tion licensed  by  the  Commission  under  subpart  E  of  part 
73  of  title  47,  Code  of  Federal  Regulations,  except  that 
such  term  does  not  include  a  low-power  or  translator  tele- 
vision station. 

(c)  No  person  shall  be  permitted  to  locate,  use,  or  maintain  a 
radio  broadcast  studio  or  other  place  or  apparatus  from  which  or 
whereby  sound  waves  are  converted  into  electrical  energy,  or 
mechanical  or  physical  reproduction  of  sound  waves  produced,  and 
caused  to  be  transmitted  or  delivered  to  a  radio  station  in  a  foreign 
country  for  the  purpose  of  being  broadcast  from  any  radio  station 
there  having  a  power  output  of  sufficient  intensity  and/or  being  so 
located  geographically  that  its  emissions  may  be  received  consist- 
ently in  the  United  States,  without  first  obtaining  a  permit  from 
the  Commission  upon  proper  application  therefor. 

(d)  Such  application  shall  contain  such  information  as  the 
Commission  may  by  regulation  prescribe,  and  the  granting  or 
refusal  thereof  shall  be  subject  to  the  requirements  of  section  309 
hereof  with  respect  to  applications  for  station  licenses  or  renewal 
or  modification  thereof,  and  the  license  or  permission  so  granted 
shall  be  revocable  for  false  statements  in  the  application  so  re- 
quired or  when  the  Commission,  after  hearings,  shall  find  its  con- 
tinuation no  longer  in  the  public  interest. 

(e)  Enforcement  Proceedings  Against  Satellite  Carriers 
Concerning  Retransmissions  of  Television  Broadcast  Sta- 
tions IN  THE  Respective  Local  Markets  of  Such  Carriers.— 

(1)  Complaints  by  television  broadcast  stations.— If 
after  the  expiration  of  the  6-month  period  described  under  sub- 
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section  (b)(2)(E)  a  television  broadcast  station  believes  that  a 
satellite  carrier  has  retransmitted  its  signal  to  any  person  in 
the  local  market  of  such  station  in  violation  of  subsection 
(b)(1),  the  station  may  file  with  the  Commission  a  complaint 
providing — 

(A)  the  name,  address,  and  call  letters  of  the  station; 

(B)  the  name  and  address  of  the  satellite  carrier; 

(C)  the  dates  on  which  the  alleged  retransmission  oc- 
curred; 

(D)  the  street  address  of  at  least  one  person  in  the 
local  market  of  the  station  to  whom  the  alleged  retrans- 
mission was  made; 

(E)  a  statement  that  the  retransmission  was  not  ex- 
pressly authorized  by  the  television  broadcast  station;  and 

(F)  the  name  and  address  of  counsel  for  the  station. 

(2)  Service  of  complaints  on  satellite  carriers. — For 
purposes  of  any  proceeding  under  this  subsection,  any  satellite 
carrier  that  retransmits  the  signal  of  any  broadcast  station 
shall  be  deemed  to  designate  the  Secretary  of  the  Commission 
as  its  agent  for  service  of  process.  A  television  broadcast  sta- 
tion may  serve  a  satellite  carrier  with  a  complaint  concerning 
an  alleged  violation  of  subsection  (b)(1)  through  retransmission 
of  a  station  within  the  local  market  of  such  station  by  filing  the 
original  and  two  copies  of  the  complaint  with  the  Secretary  of 
the  Commission  and  serving  a  copy  of  the  complaint  on  the 
satellite  carrier  by  means  of  two  commonly  used  overnight  de- 
livery services,  each  addressed  to  the  chief  executive  officer  of 
the  satellite  carrier  at  its  principal  place  of  business,  and  each 
marked  "URGENT  LITIGATION  MATTER"  on  the  outer  pack- 
aging. Service  shall  be  deemed  complete  one  business  day  after 
a  copy  of  the  complaint  is  provided  to  the  delivery  services  for 
overnight  delivery.  On  receipt  of  a  complaint  filed  by  a  tele- 
vision broadcast  station  under  this  subsection,  the  Secretary  of 
the  Commission  shall  send  the  original  complaint  by  United 
States  mail,  postage  prepaid,  receipt  requested,  addressed  to 
the  chief  executive  officer  of  the  satellite  carrier  at  its  principal 
place  of  business. 

(3)  Answers  by  satellite  carriers.— Within  five  busi- 
ness days  after  the  date  of  service,  the  satellite  carrier  shall 
file  an  answer  with  the  Commission  and  shall  serve  the  an- 
swer by  a  commonly  used  overnight  delivery  service  and  by 
United  States  mail,  on  the  counsel  designated  in  the  complaint 
at  the  address  listed  for  such  counsel  in  the  complaint. 

(4)  Defenses.— 

(A)  Exclusive  defenses.— The  defenses  under  this 
paragraph  are  the  exclusive  defenses  available  to  a  sat- 
ellite carrier  against  which  a  complaint  under  this  sub- 
section is  filed. 

(B)  Defenses.— The  defenses  referred  to  under  sub- 
paragraph (A)  are  the  defenses  that — 

(i)  the  sateUite  carrier  did  not  retransmit  the  tele- 
vision broadcast  station  to  any  person  in  the  local 
market  of  the  station  during  the  time  period  specified 
in  the  complaint; 
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(ii)  the  television  broadcast  station  had,  in  a  writ- 
ing signed  by  an  officer  of  the  television  broadcast  sta- 
tion, expressly  authorized  the  retransmission  of  the 
station  by  the  satellite  carrier  to  each  person  in  the 
local  market  of  the  television  broadcast  station  to 
which  the  satellite  carrier  made  such  retransmissions 
for  the  entire  time  period  during  which  it  is  alleged 
that  a  violation  of  subsection  (b)(1)  has  occurred; 

(iii)  the  retransmission  was  made  after  January  1, 
2002,  and  the  television  broadcast  station  had  elected 
to  assert  the  right  to  carriage  under  section  338  as 
against  the  satellite  carrier  for  the  relevant  period;  or 

(iv)  the  station  being  retransmitted  is  a  non- 
commercial television  broadcast  station. 

(5)  Counting  of  violations.— The  retransmission  without 
consent  of  a  particular  television  broadcast  station  on  a  par- 
ticular day  to  one  or  more  persons  in  the  local  market  of  the 
station  shall  be  considered  a  separate  violation  of  subsection 
(b)(1). 

(6)  Burden  of  proof. — With  respect  to  each  alleged  viola- 
tion, the  burden  of  proof  shall  be  on  a  television  broadcast  sta- 
tion to  establish  that  the  satellite  carrier  retransmitted  the 
station  to  at  least  one  person  in  the  local  market  of  the  station 
on  the  day  in  question.  The  burden  of  proof  shall  be  on  the  sat- 
ellite carrier  with  respect  to  all  defenses  other  than  the  defense 
under  paragraph  (4)(B)(i). 

(7)  Procedures.— 

(A)  Regulations. — Within  60  days  after  the  date  of 
the  enactment  of  the  Satellite  Home  Viewer  Improvement 
Act  of  1999,  the  Commission  shall  issue  procedural  regula- 
tions implementing  this  subsection  which  shall  supersede 
procedures  under  section  312. 

(B)  Determinations. — 

(i)  In  general. — Within  45  days  after  the  fihng  of 
a  complaint,  the  Commission  shall  issue  a  final  deter- 
mination in  any  proceeding  brought  under  this  sub- 
section. The  Commission's  final  determination  shall 
specify  the  number  of  violations  committed  by  the  sat- 
ellite carrier.  The  Commission  shall  hear  witnesses 
only  if  it  clearly  appears,  based  on  written  filings  by 
the  parties,  that  there  is  a  genuine  dispute  about 
material  facts.  Except  as  provided  in  the  preceding 
sentence,  the  Commission  may  issue  a  final  ruHng 
based  on  written  filings  by  the  parties. 

(ii)  Discovery. — The  Commission  may  direct  the 
parties  to  exchange  pertinent  documents,  and  if  nec- 
essary to  take  prehearing  depositions,  on  such  sched- 
ule as  the  Commission  may  approve,  but  only  if  the 
Commission  first  determines  that  such  discovery  is 
necessary  to  resolve  a  genuine  dispute  about  material 
facts,  consistent  with  the  obligation  to  make  a  final 
determination  within  45  days. 

(8)  Relief. — If  the  Commission  determines  that  a  satellite 
carrier  has  retransmitted  the  television  broadcast  station  to  at 
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least  one  person  in  the  local  market  of  such  station  and  has 
failed  to  meet  its  burden  of  proving  one  of  the  defenses  under 
paragraph  (4)  with  respect  to  such  retransmission,  the  Com- 
mission shall  be  required  to — 

(A)  make  a  finding  that  the  satellite  carrier  violated 
subsection  (b)(1)  with  respect  to  that  station;  and 

(B)  issue  an  order,  within  45  days  after  the  filing  of 
the  complaint,  containing — 

(i)  a  cease-and-desist  order  directing  the  satellite 
carrier  immediately  to  stop  making  any  further  re- 
transmissions of  the  television  broadcast  station  to 
any  person  within  the  local  market  of  such  station 
until  such  time  as  the  Commission  determines  that 
the  satellite  carrier  is  in  compliance  with  subsection 
(b)(1)  with  respect  to  such  station; 

(ii)  if  the  satellite  carrier  is  found  to  have  violated 
subsection  (b)(1)  with  respect  to  more  than  two  tele- 
vision broadcast  stations,  a  cease-and-desist  order  di- 
recting the  satellite  carrier  to  stop  making  any  further 
retransmission  of  any  television  broadcast  station  to 
any  person  within  the  local  market  of  such  station, 
until  such  time  as  the  Commission,  after  giving  notice 
to  the  station,  that  the  satellite  carrier  is  in  compli- 
ance with  subsection  (b)(1)  with  respect  to  such  sta- 
tions; and 

(iii)  an  award  to  the  complainant  of  that  complain- 
ant's costs  and  reasonable  attorney's  fees. 
(9)  Court  proceedings  on  enforcement  of  commission 

ORDER.— 

(A)  In  general. — On  entry  by  the  Commission  of  a 
final  order  granting  relief  under  this  subsection — 

(i)  a  television  broadcast  station  may  apply  within 
30  days  after  such  entry  to  the  United  States  District 
Court  for  the  Eastern  District  of  Virginia  for  a  final 
judgment  enforcing  all  relief  granted  by  the  Commis- 
sion; and 

(ii)  the  satellite  carrier  may  apply  within  30  days 
after  such  entry  to  the  United  States  District  Court  for 
the  Eastern  District  of  Virginia  for  a  judgment  revers- 
ing the  Commission's  order. 

(B)  Appeal. — The  procedure  for  an  appeal  under  this 
paragraph  by  the  satellite  carrier  shall  supersede  any 
other  appeal  rights  under  Federal  or  State  law.  A  United 
States  district  court  shall  be  deemed  to  have  personal 
jurisdiction  over  the  satellite  carrier  if  the  carrier,  or  a 
company  under  common  control  with  the  satellite  carrier, 
has  dehvered  television  programming  by  satelHte  to  more 
than  30  customers  in  that  district  during  the  preceding  4- 
year  period.  If  the  United  States  District  Court  for  the 
Eastern  District  of  Virginia  does  not  have  personal  juris- 
diction over  the  satellite  carrier,  an  enforcement  action  or 
appeal  shall  be  brought  in  the  United  States  District  Court 
for  the  District  of  Columbia,  which  may  find  personal 
jurisdiction  based  on  the  satellite  carrier's  ownership  of  Ii- 
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censes  issued  by  the  Commission.  An  application  by  a  tele- 
vision broadcast  station  for  an  order  enforcing  any  cease- 
and-desist  relief  granted  by  the  Commission  shall  be  re- 
solved on  a  highly  expedited  schedule.  No  discovery  may 
be  conducted  by  the  parties  in  any  such  proceeding.  The 
district  court  shall  enforce  the  Commission  order  unless 
the  Commission  record  reflects  manifest  error  and  an 
abuse  of  discretion  by  the  Commission. 

(10)  Civil  action  for  statutory  damages.— Within  6 
months  after  issuance  of  an  order  by  the  Commission  under 
this  subsection,  a  television  broadcast  station  may  file  a  civil 
action  in  any  United  States  district  court  that  has  personal 
jurisdiction  over  the  satellite  carrier  for  an  award  of  statutory 
damages  for  any  violation  that  the  Commission  has  determined 
to  have  been  committed  by  a  satellite  carrier  under  this  sub- 
section. Such  action  shall  not  be  subject  to  transfer  under  sec- 
tion 1404(a)  of  title  28,  United  States  Code.  On  finding  that 
the  satellite  carrier  has  committed  one  or  more  violations  of 
subsection  (b),  the  District  Court  shall  be  required  to  award 
the  television  broadcast  station  statutory  damages  of  $25,000 
per  violation,  in  accordance  with  paragraph  (5),  and  the  costs 
and  attorney's  fees  incurred  by  the  station.  Such  statutory 
damages  shall  be  awarded  only  if  the  television  broadcast  sta- 
tion has  filed  a  binding  stipulation  with  the  court  that  such 
station  will  donate  the  full  amount  in  excess  of  $1,000  of  any 
statutory  damage  award  to  the  United  States  Treasury  for 
public  purposes.  Notwithstanding  any  other  provision  of  law,  a 
station  shall  incur  no  tax  liability  of  any  kind  with  respect  to 
any  amounts  so  donated.  Discovery  may  be  conducted  by  the 
parties  in  any  proceeding  under  this  paragraph  only  if  and  to 
the  extent  necessary  to  resolve  a  genuinely  disputed  issue  of 
fact  concerning  one  of  the  defenses  under  paragraph  (4).  In  any 
such  action,  the  defenses  under  paragraph  (4)  shall  be  exclu- 
sive, and  the  burden  of  proof  shall  be  on  the  satellite  carrier 
with  respect  to  all  defenses  other  than  the  defense  under  para- 
graph (4)(B)(i).  A  judgment  under  this  paragraph  may  be  en- 
forced in  any  manner  permissible  under  Federal  or  State  law. 

(11)  Appeals.— 

(A)  In  general. — The  nonprevailing  party  before  a 
United  States  district  court  may  appeal  a  decision  under 
this  subsection  to  the  United  States  Court  of  Appeals  with 
jurisdiction  over  that  district  court.  The  Court  of  Appeals 
shall  not  issue  any  stay  of  the  effectiveness  of  any  decision 
granting  relief  against  a  satellite  carrier  unless  the  carrier 
presents  clear  and  convincing  evidence  that  it  is  highly 
likely  to  prevail  on  appeal  and  only  after  posting  a  bond 
for  the  full  amount  of  any  monetary  award  assessed 
against  it  and  for  such  further  amount  as  the  Court  of  Ap- 
peals may  believe  appropriate. 

(B)  Appeal. — If  the  Commission  denies  relief  in  re- 
sponse to  a  complaint  filed  by  a  television  broadcast  sta- 
tion under  this  subsection,  the  television  broadcast  station 
filing  the  complaint  may  file  an  appeal  with  the  United 
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States  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit. 

(12)  Sunset. — No  complaint  or  civil  action  may  be  filed 
under  this  subsection  after  December  31,  2001.  This  subsection 
shall  continue  to  apply  to  any  complaint  or  civil  action  filed  on 
or  before  such  date. 
SEC.  326.  [47  U.S.C.  326]  CENSORSHIP;  INDECENT  LANGUAGE. 

Nothing  in  this  Act  shall  be  understood  or  construed  to  give 
the  Commission  the  power  of  censorship  over  the  radio  communica- 
tions or  signals  transmitted  by  any  radio  station,  and  no  regulation 
or  condition  shall  be  promulgated  or  fixed  by  the  Commission 
which  shall  interfere  with  the  right  of  free  speech  by  means  of 
radio  communication. 

SEC.  327.  [47  U.S.C.  327]  USE  OF  NAVAL  STATIONS  FOR  COMMERCIAL 
MESSAGES. 

The  Secretary  of  the  Navy  is  hereby  authorized,  unless  re- 
strained by  international  agreement,  under  the  terms  and  condi- 
tions and  at  rates  prescribed  by  him,  which  rates  shall  be  just  and 
reasonable,  and  which,  upon  complaint,  shall  be  subject  to  review 
and  revision  by  the  Commission,  to  use  all  radio  stations  and  appa- 
ratus, wherever  located,  owned  by  the  United  States  and  under  the 
control  of  the  Navy  Department,  (a)  for  the  reception  and  trans- 
mission of  press  messages  offered  by  any  newspaper  published  in 
the  United  States,  its  Territories  or  possessions,  or  published  by 
citizens  of  the  United  States  in  foreign  countries,  or  by  any  press 
association  of  the  United  States,  and  (b)  for  the  reception  and 
transmission  of  private  commercial  messages  between  ships,  be- 
tween ship  and  shore,  between  localities  in  Alaska  and  between 
Alaska  and  the  continental  United  States:  Provided,  That  the  rates 
fixed  for  the  reception  and  transmission  of  all  such  messages,  other 
than  press  messages  between  the  Pacific  coast  of  the  United  States, 
Hawaii,  Alaska,  Guam,  American  Samoa,  and  the  Orient,  and  be- 
tween the  United  States  and  the  Virgin  Islands,  shall  not  be  less 
than  the  rates  charged  by  privately  owned  and  operated  stations 
for  like  messages  and  service:  Provided  further,  That  the  right  to 
use  such  stations  for  any  of  the  purposes  named  in  this  section 
shall  terminate  and  cease  as  between  any  countries  or  locaUties  or 
between  any  locality  and  privately  operated  ships  whenever  pri- 
vately owned  and  operated  stations  are  capable  of  meeting  the  nor- 
mal communication  requirements  between  such  countries  or  local- 
ities or  between  any  locality  and  privately  operated  ships,  and  the 
Commission  shall  have  notified  the  Secretary  of  the  Navy  thereof. 

[Section  328  was  repealed  by  Public  Law  103-414,  section 
304(a)(10),  108  Stat.  4296-7.] 

SEC.  329.  [47  U.S.C.  329]  ADMINISTRATION  OF  RADIO  LAWS  IN  TERRI- 
TORIES AND  POSSESSIONS. 

The  Commission  is  authorized  to  designate  any  officer  or  em- 
ployee of  any  other  department  of  the  Government  on  duty  in  any 
Territory  or  possession  of  the  United  States  to  render  therein  such 
service  in  connection  with  the  administration  of  this  Act  as  the 
Commission  may  prescribe  and  also  to  designate  any  officer  or  em- 
ployee of  any  other  department  of  the  Government  to  render  such 
services  at  any  place  within  the  United  States  in  connection  with 
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the  administration  of  title  III  of  this  Act  as  may  be  necessary:  Pro- 
vided, That  such  designation  shall  be  approved  by  the  head  of  the 
department  in  which  such  person  is  employed. 

SEC.  330.  [47  U.S.C.  330]  PROfflBITION  AGAINST  SHIPMENT  OF  CER- 
TAIN TELEVISION  RECEIVERS. 

(a)  No  person  shall  ship  in  interstate  commerce,  or  import  from 
any  foreign  country  into  the  United  States,  for  sale  or  resale  to  the 
public,  apparatus  described  in  paragraph  (s)  of  section  303  unless 
it  complies  with  rules  prescribed  by  the  Commission  pursuant  to 
the  authority  granted  by  that  paragraph:  Provided,  That  this  sec- 
tion shall  not  apply  to  carriers  transporting  such  apparatus  with- 
out trading  in  it. 

(b)  No  person  shall  ship  in  interstate  commerce,  manufacture, 
assemble,  or  import  from  any  foreign  country  into  the  United 
States,  any  apparatus  described  in  section  303(u)  of  this  Act  except 
in  accordance  with  rules  prescribed  by  the  Commission  pursuant  to 
the  authority  granted  by  that  section.  Such  rules  shall  provide  per- 
formance and  display  standards  for  such  built-in  decoder  circuitry. 
Such  rules  shall  further  require  that  all  such  apparatus  be  able  to 
receive  and  display  closed  captioning  which  have  been  transmitted 
by  way  of  line  21  of  the  vertical  blanking  interval  and  which  con- 
form to  the  signal  and  display  specifications  set  forth  in  the  Public 
Broadcasting  System  engineering  report  numbered  E-7709-C 
dated  May  1980,  as  amended  by  the  Telecaption  II  Decoder  Module 
Performance  Specification  published  by  the  National  Captioning  In- 
stitute, November  1985.  As  new  video  technology  is  developed,  the 
Commission  shall  take  such  action  as  the  Commission  determines 
appropriate  to  ensure  that  closed-captioning  service  continues  to  be 
available  to  consumers.  This  subsection  shall  not  apply  to  carriers 
transporting  such  apparatus  without  trading  it. 

(c)(1)  Except  as  provided  in  paragraph  (2),  no  person  shall  ship 
in  interstate  commerce  or  manufacture  in  the  United  States  any 
apparatus  described  in  section  303(x)  of  this  Act  except  in  accord- 
ance with  rules  prescribed  by  the  Commission  pursuant  to  the  au- 
thority granted  by  that  section. 

(2)  This  subsection  shall  not  apply  to  carriers  transporting 
apparatus  referred  to  in  paragraph  (1)  without  trading  in  it. 

(3)  The  rules  prescribed  by  the  Commission  under  this  sub- 
section shall  provide  for  the  oversight  by  the  Commission  of  the 
adoption  of  standards  by  industry  for  blocking  technology.  Such 
rules  shall  require  that  all  such  apparatus  be  able  to  receive  the 
rating  signals  which  have  been  transmitted  by  way  of  line  21  of  the 
vertical  blanking  interval  and  which  conform  to  the  signal  and 
blocking  specifications  established  by  industry  under  the  super- 
vision of  the  Commission. 

(4)  As  new  video  technology  is  developed,  the  Commission  shall 
take  such  action  as  the  Commission  determines  appropriate  to  en- 
sure that  blocking  service  continues  to  be  available  to  consumers. 
If  the  Commission  determines  that  an  alternative  blocking 
technology  exists  that — 

(A)  enables  parents  to  block  programming  based  on  identi- 
fying programs  without  ratings. 
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(B)  is  available  to  consumers  at  a  cost  which  is  comparable 
to  the  cost  of  technology  that  allows  parents  to  block  program- 
ming based  on  common  ratings,  and 

(C)  will  allow  parents  to  block  a  broad  range  of  programs 
on  a  multichannel  system  as  effectively  and  as  easily  as  tech- 
nology that  allows  parents  to  block  programming  based  on 
common  ratings, 

the  Commission  shall  amend  the  rules  prescribed  pursuant  to  sec- 
tion 303(x)  to  require  that  the  apparatus  described  in  such  section 
be  equipped  with  either  the  blocking  technology  described  in  such 
section  or  the  alternative  blocking  technology  described  in  this 
paragraph. 

(d)  For  the  purposes  of  this  section,  and  sections  303(s),  303(u), 
and  303(x)— 

(1)  The  term  "interstate  commerce"  means  (A)  commerce 
between  any  State,  the  District  of  Columbia,  the  Common- 
wealth of  Puerto  Rico,  or  any  possession  of  the  United  States 
and  any  place  outside  thereof  which  is  within  the  United 
States,  (B)  commerce  between  points  in  the  same  State,  the 
District  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  or 
possession  of  the  United  States  but  through  any  place  outside 
thereof,  or  (C)  commerce  wholly  within  the  District  of  Colum- 
bia or  any  possession  of  the  United  States. 

(2)  The  term  "United  States"  means  the  several  States,  the 
District  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  and 
the  possessions  of  the  United  States,  but  does  not  include  the 
Canal  Zone. 

SEC.  331.1  [47  U.S.C.  331]  VERY  fflGH  FREQUENCY  STATIONS  AND  AM 
RADIO  STATIONS. 

(a)  Very  High  Frequency  Stations.— It  shall  be  the  policy  of 
the  Federal  Communications  Commission  to  allocate  channels  for 


1  Former  section  331  was  added  by  Public  Law  93-107,  87  Stat.  350,  Sept.  14,  1973.  The  stat- 
ute also  set  a  date  (Dec.  31,  1975)  when  the  provision  was  to  be  repealed.  The  former  section 
331  read  as  follows: 

BROADCAST  OF  GAMES  OF  PROFESSIONAL  SPORTS  CLUBS 
Sec.  331.  (a)  If  any  game  of  a  professional  sports  club  is  to  be  broadcast  by  means  of  television 
pursuant  to  a  league  television  contract  and  all  tickets  of  admission  for  seats  of  such  game  which 
were  available  for  purchase  by  the  general  public  one  hundred  and  twenty  hours  or  more  before 
the  scheduled  beginning  time  of  such  game  have  been  purchased  seventy-two  hours  or  more  before 
such  time,  no  agreement  which  would  prevent  the  broadcasting  by  means  of  television  of  such 
game  at  the  same  time  and  in  the  area  in  which  such  game  is  being  played  shall  be  valid  or 
have  any  force  or  effect.  The  right  to  broadcast  such  game  by  means  of  television  at  such  time 
and  in  such  area  shall  be  made  available,  by  the  person  or  persons  having  such  right,  to  a  tele- 
vision broadcast  licensee  on  reasonable  terms  and  conditions  unless  the  broadcasting  by  means 
of  television  of  such  game  at  such  time  and  in  such  area  would  be  a  telecasting  which  section 
3  of  Public  Law  87-331,  as  amended  (15  U.S.C.  1293),  is  intended  to  prevent. 

(b)  If  any  person  violates  subsection  (a)  of  this  section,  any  interested  person  may  commence 
a  civil  action  for  injunctive  relief  restraining  such  violation  in  any  United  States  district  court 
for  a  district  in  which  the  defendant  resides  or  has  an  agent.  In  any  such  action,  the  court  may 
award  the  cost  of  the  suit  including  reasonable  attorneys' fees. 

(c)  For  the  purpose  of  this  section: 

(1)  The  term  "professional  sports  club"  includes  any  professional  football,  baseball,  basket- 
ball, or  hockey  club. 

(2)  The  term  "league  television  contract"  means  any  joint  agreement  by  or  among  profes- 
sional sports  clubs  by  which  any  league  of  such  clubs  sells  or  otherwise  transfers  all  or  any 
part  of  the  rights  of  such  league's  member  clubs  in  the  sponsored  telecasting  of  the  games 
engaged  in  or  conducted  by  such  clubs. 

(3)  The  term  "agreement"  includes  any  contract,  arrangement,  or  other  understanding. 

(4)  The  term  "available  for  purchase  by  the  general  public",  when  used  with  respect  to  tick- 
ets of  admission  for  seats  at  a  game  or  games  to  be  played  by  a  professional  sports  club. 

Continued 
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very  high  frequency  commercial  television  broadcasting  in  a  man- 
ner which  ensures  that  not  less  than  one  such  channel  shall  be 
allocated  to  each  State,  if  technically  feasible.  In  any  case  in  which 
licensee  of  a  very  high  frequency  commercial  television  broadcast 
station  notifies  the  Commission  to  the  effect  that  such  licensee  will 
agree  to  the  reallocation  of  its  channel  to  a  community  within  a 
State  in  which  there  is  allocated  no  very  high  frequency  commer- 
cial television  broadcast  channel  at  the  time  such  notification,  the 
Commission  shall,  not  withstanding  any  other  provision  of  law, 
order  such  reallocation  and  issue  a  license  to  such  licensee  for  that 
purpose  pursuant  to  such  notification  for  a  term  of  not  to  exceed 
5  years  as  provided  in  section  307(d)  of  the  Communications  Act  of 
1934. 

(b)  AM  Radio  Stations.— It  shall  be  the  poHcy  of  the  Commis- 
sion, in  any  case  in  which  the  licensee  of  an  existing  AM  daytime- 
only  station  located  in  a  community  with  a  population  of  more  than 
100,000  persons  that  lacks  a  local  full-time  aural  station  licensed 
to  that  community  and  that  is  located  within  a  Class  I  station  pri- 
mary service  area  notifies  the  Commission  that  such  licensee  seeks 
to  provide  full-time  service,  to  ensure  that  such  a  licensee  is  able 
to  place  a  principal  community  contour  signal  over  its  entire  com- 
munity of  license  24  hours  a  day,  if  technically  feasible.  The  Com- 
mission shall  report  to  the  appropriate  committees  of  Congress 
within  30  days  after  the  date  of  enactment  of  this  Act  on  how  it 
intends  to  meet  this  policy  goal. 
SEC.  332.  [47  U.S.C.  332]  MOBILE  SERVICES. 

(a)  In  taking  actions  to  manage  the  spectrum  to  be  made  avail- 
able for  use  by  the  private  mobile  services,  the  Commission  shall 
consider,  consistent  with  section  1  of  this  Act,  whether  such  actions 
will— 

(1)  promote  the  safety  of  life  and  property; 

(2)  improve  the  efficiency  of  spectrum  use  and  reduce  the 
regulatory  burden  upon  spectrum  users,  based  upon  sound 
engineering  principles,  user  operational  requirements,  and 
marketplace  demands; 

(3)  encourage  competition  and  provide  services  to  the  larg- 
est feasible  number  of  users;  or 

(4)  increase  interservice  sharing  opportunities  between  pri- 
vate mobile  services  and  other  services. 

(b)(1)  The  Commission,  in  coordinating  the  assignment  of  fre- 
quencies to  stations  in  the  private  mobile  services  and  in  the  fixed 
services  (as  defined  by  the  Commission  by  rule),  shall  have  author- 
ity to  utilize  assistance  furnished  by  advisory  coordinating  commit- 
tees consisting  of  individuals  who  are  not  officers  or  employees  of 
the  Federal  Government. 


means  only  those  tickets  on  sale  at  the  stadium  where  such  game  or  games  are  to  be  played, 
or,  if  such  tickets  are  not  sold  at  such  stadium,  only  those  tickets  on  sale  at  the  box  office 
closest  to  such  stadium, 
(d)  The  Commission  shall  conduct  a  continuing  study  of  the  effect  of  this  section  and  shall, 
not  later  than  April  15  of  each  year,  submit  a  report  to  the  Committee  on  Commerce  of  the  Senate 
and  the  Committee  on  Interstate  and  Foreign  Commerce  of  the  House  of  Representatives  with  re- 
spect thereto.  Such  report  shall  include  pertinent  statistics  and  data  and  any  recommendations 
for  legislation  relating  to  the  broadcasting  of  professional  football,  baseball,  basketball,  and  hock- 
ey games  which  the  Commission  determines  would  serve  the  public  interest. 
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(2)  The  authority  of  the  Commission  estabHshed  in  this  sub- 
section shall  not  be  subject  to  or  affected  by  the  provisions  of  part 
III  of  title  5,  United  States  Code,  or  section  3679(b)  of  the  Revised 
Statutes  (31  U.S.C.  665(b)). 

(3)  Any  person  who  provides  assistance  to  the  Commission 
under  this  subsection  shall  not  be  considered,  by  reason  of  having 
provided  such  assistance,  a  Federal  employee. 

(4)  Any  advisory  coordinating  committee  which  furnishes 
assistance  to  the  Commission  under  this  subsection  shall  not  be 
subject  to  the  provisions  of  the  Federal  Advisory  Committee  Act. 

(c)  1  Regulatory  Treatment  of  Mobile  Services.— 

(1)  Common  carrier  treatment  of  commercial  mobile 
services. — (A)  A  person  engaged  in  the  provision  of  a  service 
that  is  a  commercial  mobile  service  shall,  insofar  as  such  per- 
son is  so  engaged,  be  treated  as  a  common  carrier  for  purposes 
of  this  Act,  except  for  such  provisions  of  title  II  as  the  Commis- 
sion may  specify  by  regulation  as  inapplicable  to  that  service 
or  person.  In  prescribing  or  amending  any  such  regulation,  the 
Commission  may  not  specify  any  provision  of  section  201,  202, 


1  Section  6002  of  the  Omnibus  Budget  Reconciliation  Act  of  1993  (P.L.  103-66;  Aug.  10,  1993; 
107  Stat.  312),  subsection  (b)(2)  of  which  extensively  revised  section  332(c)  and  (d)  of  the  Com- 
munications Act  of  1934,  contained  the  following  effective  date  and  deadlines  provisions: 

SEC.  6002.  AUTHORITY  TO  USE  COMPETITIVE  BIDDING. 


(c)  [47  U.S.C.  332  note]  Effective  Dates.— 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the  amendments  made  by  this  sec- 
tion are  effective  on  the  date  of  enactment  of  this  Act. 

(2)  Effective  dates  of  mobile  service  amendments. — The  amendments  made  by  sub- 
section (b)(2)  shall  be  effective  on  the  date  of  enactment  of  this  Act,  except  that — 

(A)  section  332(c)(3)(A)  of  the  Communications  Act  of  1934,  as  amended  by  such  sub- 
section, shall  take  effect  1  year  after  such  date  of  enactment;  and 

(B)  any  private  land  mobile  service  provided  by  any  person  before  such  date  of  enact- 
ment, and  any  paging  service  utilizing  frequencies  allocated  as  of  January  1,  1993,  for 
private  land  mobile  services,  shall,  except  for  purposes  of  section  332(c)(6)  of  such  Act, 
be  treated  as  a  private  mobile  service  until  3  years  after  such  date  of  enactment. 

(d)  Deadlines  for  Commission  Action. — 

(1)  [47  U.S.C.  309  notel  General  rulemaking.— The  Federal  Communications  Commis- 
sion shall  prescribe  regulations  to  implement  section  309(j)  of  the  Communications  Act  of 
1934  (as  added  by  this  section)  within  210  days  after  the  date  of  enactment  of  this  Act. 

(2)  [47  U.S.C.  309  note]  PCS  ORDERS  AND  LICENSING. — The  Commission  shall — 

(A)  within  180  days  after  such  date  of  enactment,  issue  a  final  report  and  order  (i) 
in  the  matter  entitled  "Redevelopment  of  Spectrum  to  Encourage  Innovation  in  the  Use 
of  New  Telecommunications  Technologies"  (ET  Docket  No.  92-9);  and  (ii)  in  the  matter 
entitled  "Amendment  of  the  Commission's  Rules  to  Establish  New  Personal  Commu- 
nications Services"  (GEN  Docket  No.  90-314;  ET  Docket  No.  92-100);  and 

(B)  within  270  days  after  such  date  of  enactment,  commence  issuing  licenses  and  per- 
mits in  the  personal  communications  service. 

(3)  [47  U.S.C.  332  note]  Transitional  rulemaking  for  mobile  service  providers.— 
Within  1  year  after  the  date  of  enactment  of  this  Act,  the  Federal  Communications 
Commission — 

(A)  shall  issue  such  modifications  or  terminations  of  the  regulations  applicable  (before 
the  date  of  enactment  of  this  Act)  to  private  land  mobile  services  as  are  necessary  to 
implement  the  amendments  made  by  subsection  (b)(2); 

(B)  in  the  regulations  that  will,  after  such  date  of  enactment,  apply  to  a  service  that 
was  a  private  land  mobile  service  and  that  becomes  a  commercial  mobile  service  (as 
a  consequence  of  such  amendments),  shall  make  such  other  modifications  or  termi- 
nations as  may  be  necessary  and  practical  to  assure  that  licensees  in  such  service  are 
subjected  to  technical  requirements  that  are  comparable  to  the  technical  requirements 
that  apply  to  licensees  that  are  providers  of  substantially  similar  common  carrier  serv- 
ices; 

(C)  shall  issue  such  other  regulations  as  are  necessary  to  implement  the  amendments 
made  by  subsection  (b)(2);  and 

(D)  shall  include,  in  such  regulations,  modifications,  and  terminations,  such  provi- 
sions as  are  necessary  to  provide  for  an  orderly  transition. 
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or  208,  and  may  specify  any  other  provision  only  if  the  Com- 
mission determines  that — 

(i)  enforcement  of  such  provision  is  not  necessary  in 
order  to  ensure  that  the  charges,  practices,  classifications, 
or  regulations  for  or  in  connection  with  that  service  are 
just  and  reasonable  and  are  not  unjustly  or  unreasonably 
discriminatory; 

(ii)  enforcement  of  such  provision  is  not  necessary  for 
the  protection  of  consumers;  and 

(iii)  specifying  such  provision  is  consistent  with  the 
public  interest. 

(B)  Upon  reasonable  request  of  any  person  providing  com- 
mercial mobile  service,  the  Commission  shall  order  a  common 
carrier  to  establish  physical  connections  with  such  service  pur- 
suant to  the  provisions  of  section  201  of  this  Act.  Except  to  the 
extent  that  the  Commission  is  required  to  respond  to  such  a 
request,  this  subparagraph  shall  not  be  construed  as  a  limita- 
tion or  expansion  of  the  Commission's  authority  to  order  inter- 
connection pursuant  to  this  Act. 

(C)  The  Commission  shall  review  competitive  market  con- 
ditions with  respect  to  commercial  mobile  services  and  shall  in- 
clude in  its  annual  report  an  analysis  of  those  conditions.  Such 
analysis  shall  include  an  identification  of  the  number  of  com- 
petitors in  various  commercial  mobile  services,  an  analysis  of 
whether  or  not  there  is  effective  competition,  an  analysis  of 
whether  any  of  such  competitors  have  a  dominant  share  of  the 
market  for  such  services,  and  a  statement  of  whether  addi- 
tional providers  or  classes  of  providers  in  those  services  would 
be  likely  to  enhance  competition.  As  a  part  of  making  a  deter- 
mination with  respect  to  the  public  interest  under  subpara- 
graph (A)(iii),  the  Commission  shall  consider  whether  the  pro- 
posed regulation  (or  amendment  thereof)  will  promote  competi- 
tive market  conditions,  including  the  extent  to  which  such  reg- 
ulation (or  amendment)  will  enhance  competition  among  pro- 
viders of  commercial  mobile  services.  If  the  Commission  deter- 
mines that  such  regulation  (or  amendment)  will  promote  com- 
petition among  providers  of  commercial  mobile  services,  such 
determination  may  be  the  basis  for  a  Commission  finding  that 
such  regulation  (or  amendment)  is  in  the  public  interest. 

(D)  The  Commission  shall,  not  later  than  180  days  after 
the  date  of  enactment  of  this  subparagraph,  complete  a  rule- 
making required  to  implement  this  paragraph  with  respect  to 
the  licensing  of  personal  communications  services,  including 
making  any  determinations  required  by  subparagraph  (C). 

(2)  Non-common  carrier  treatment  of  private  mobile 
SERVICES. — A  person  engaged  in  the  provision  of  a  service  that 
is  a  private  mobile  service  shall  not,  insofar  as  such  person  is 
so  engaged,  be  treated  as  a  common  carrier  for  any  purpose 
under  this  Act.  A  common  carrier  (other  than  a  person  that 
was  treated  as  a  provider  of  a  private  land  mobile  service  prior 
to  the  enactment  of  the  Omnibus  Budget  Reconciliation  Act  of 
1993)  shall  not  provide  any  dispatch  service  on  any  frequency 
allocated  for  common  carrier  service,  except  to  the  extent  such 
dispatch  service  is  provided  on  stations  licensed  in  the  domes- 
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tic  public  land  mobile  radio  service  before  January  1,  1982.  The 
Commission  may  by  regulation  terminate,  in  whole  or  in  part, 
the  prohibition  contained  in  the  preceding  sentence  if  the  Com- 
mission determines  that  such  termination  will  serve  the  public 
interest. 

(3)  State  preemption. — (A)  Notwithstanding  sections  2(b) 
and  221(b),  no  State  or  local  government  shall  have  any  au- 
thority to  regulate  the  entry  of  or  the  rates  charged  by  any 
commercial  mobile  service  or  any  private  mobile  service,  except 
that  this  paragraph  shall  not  prohibit  a  State  from  regulating 
the  other  terms  and  conditions  of  commercial  mobile  services. 
Nothing  in  tins  subparagraph  shall  exempt  providers  of  com- 
mercial mobile  services  (where  such  services  are  a  substitute 
for  land  line  telephone  exchange  service  for  a  substantial  por- 
tion of  the  communications  within  such  State)  from  require- 
ments imposed  by  a  State  commission  on  all  providers  of  tele- 
communications services  necessary  to  ensure  the  universal 
availability  of  telecommunications  service  at  affordable  rates. 
Notwithstanding  the  first  sentence  of  this  subparagraph,  a 
State  may  petition  the  Commission  for  authority  to  regulate 
the  rates  for  any  commercial  mobile  service  and  the  Commis- 
sion shall  grant  such  petition  if  such  State  demonstrates 
that— 

(i)  market  conditions  with  respect  to  such  services  fail 
to  protect  subscribers  adequately  from  unjust  and  unrea- 
sonable rates  or  rates  that  are  unjustly  or  unreasonably 
discriminatory;  or 

(ii)  such  market  conditions  exist  and  such  service  is  a 
replacement  for  land  line  telephone  exchange  service  for  a 
substantial  portion  of  the  telephone  land  line  exchange 
service  within  such  State. 
The  Commission  shall  provide  reasonable  opportunity  for  pub- 
lic comment  in  response  to  such  petition,  and  shall,  within  9 
months  after  the  date  of  its  submission,  grant  or  deny  such 
petition.  If  the  Commission  grants  such  petition,  the  Commis- 
sion shall  authorize  the  State  to  exercise  under  State  law  such 
authority  over  rates,  for  such  periods  of  time,  as  the  Commis- 
sion deems  necessary  to  ensure  that  such  rates  are  just  and 
reasonable  and  not  unjustly  or  unreasonably  discriminatory. 

(B)  If  a  State  has  in  effect  on  June  1,  1993,  any  regulation 
concerning  the  rates  for  any  commercial  mobile  service  offered 
in  such  State  on  such  date,  such  State  may,  no  later  than  1 
year  after  the  date  of  enactment  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1993,  petition  the  Commission  requesting 
that  the  State  be  authorized  to  continue  exercising  authority 
over  such  rates.  If  a  State  files  such  a  petition,  the  State's  ex- 
isting regulation  shall,  notwithstanding  subparagraph  (A),  re- 
main in  effect  until  the  Commission  completes  all  action  (in- 
cluding any  reconsideration)  on  such  petition.  The  Commission 
shall  review  such  petition  in  accordance  with  the  procedures 
established  in  such  subparagraph,  shall  complete  all  action  (in- 
cluding any  reconsideration)  within  12  months  after  such  peti- 
tion is  filed,  and  shall  grant  such  petition  if  the  State  satisfies 
the  showing  required  under  subparagraph  (A)(i)  or  (A)(ii).  If 
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the  Commission  grants  such  petition,  the  Commission  shall  au- 
thorize the  State  to  exercise  under  State  law  such  authority 
over  rates,  for  such  period  of  time,  as  the  Commission  deems 
necessary  to  ensure  that  such  rates  are  just  and  reasonable 
and  not  unjustly  or  unreasonably  discriminatory.  After  a  rea- 
sonable period  of  time,  as  determined  by  the  Commission,  has 
elapsed  from  the  issuance  of  an  order  under  subparagraph  (A) 
or  this  subparagraph,  any  interested  party  may  petition  the 
Commission  for  an  order  that  the  exercise  of  authority  by  a 
State  pursuant  to  such  subparagraph  is  no  longer  necessary  to 
ensure  that  the  rates  for  commercial  mobile  services  are  just 
and  reasonable  and  not  unjustly  or  unreasonably  discrimina- 
tory. The  Commission  shall  provide  reasonable  opportunity  for 
public  comment  in  response  to  such  petition,  and  shall,  within 
9  months  after  the  date  of  its  submission,  grant  or  deny  such 
petition  in  whole  or  in  part. 

(4)  Regulatory  treatment  of  communications  sat- 
ellite CORPORATION. — Nothing  in  this  subsection  shall  be  con- 
strued to  alter  or  affect  the  regulatory  treatment  required  by 
title  IV  of  the  Communications  Satellite  Act  of  1962  of  the  cor- 
poration authorized  by  title  III  of  such  Act. 

(5)  Space  segment  capacity.— Nothing  in  this  section 
shall  prohibit  the  Commission  from  continuing  to  determine 
whether  the  provision  of  space  segment  capacity  by  satellite 
systems  to  providers  of  commercial  mobile  services  shall  be 
treated  as  common  carriage. 

(6)  Foreign  ownership.— The  Commission,  upon  a  peti- 
tion for  waiver  filed  within  6  months  after  the  date  of  enact- 
ment of  the  Omnibus  Budget  Reconciliation  Act  of  1993,  may 
waive  the  application  of  section  310(b)  to  any  foreign  owner- 
ship that  lawfully  existed  before  May  24,  1993,  of  any  provider 
of  a  private  land  mobile  service  that  will  be  treated  as  a  com- 
mon carrier  as  a  result  of  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993,  but  only  upon  the  following 
conditions: 

(A)  The  extent  of  foreign  ownership  interest  shall  not 
be  increased  above  the  extent  which  existed  on  May  24, 
1993. 

(B)  Such  waiver  shall  not  permit  the  subsequent 
transfer  of  ownership  to  any  other  person  in  violation  of 
section  310(b). 

(7)  Preservation  of  local  zoning  authority.— 

(A)  General  authority.— Except  as  provided  in  this 
paragraph,  nothing  in  this  Act  shall  limit  or  affect  the  au- 
thority of  a  State  or  local  government  or  instrumentality 
thereof  over  decisions  regarding  the  placement,  construc- 
tion, and  modification  of  personal  wireless  service  facili- 
ties. 

(B)  Limitations.— 

(i)  The  regulation  of  the  placement,  construction, 
and  modification  of  personal  wireless  service  facilities 
by  any  State  or  local  government  or  instrumentality 
thereof — 
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(I)  shall  not  unreasonably  discriminate  among 
providers  of  functionally  equivalent  services;  and 

(II)  shall  not  prohibit  or  have  the  effect  of  pro- 
hibiting the  provision  of  personal  wireless  serv- 
ices. 

(ii)  A  State  or  local  government  or  instrumentality 
thereof  shall  act  on  any  request  for  authorization  to 
place,  construct,  or  modify  personal  wireless  service 
facilities  within  a  reasonable  period  of  time  after  the 
request  is  duly  filed  with  such  government  or  instru- 
mentality, taking  into  account  the  nature  and  scope  of 
such  request. 

(iii)  Any  decision  by  a  State  or  local  government 
or  instrumentality  thereof  to  deny  a  request  to  place, 
construct,  or  modify  personal  wireless  service  facilities 
shall  be  in  writing  and  supported  by  substantial  evi- 
dence contained  in  a  written  record. 

(iv)  No  State  or  local  government  or  instrumen- 
tality thereof  may  regulate  the  placement,  construc- 
tion, and  modification  of  personal  wireless  service 
facilities  on  the  basis  of  the  environmental  effects  of 
radio  frequency  emissions  to  the  extent  that  such 
facilities  comply  with  the  Commission's  regulations 
concerning  such  emissions. 

(v)  Any  person  adversely  affected  by  any  final  ac- 
tion or  failure  to  act  by  a  State  or  local  government  or 
any  instrumentality  thereof  that  is  inconsistent  with 
this  subparagraph  may,  within  30  days  after  such  ac- 
tion or  failure  to  act,  commence  an  action  in  any  court 
of  competent  jurisdiction.  The  court  shall  hear  and  de- 
cide such  action  on  an  expedited  basis.  Any  person  ad- 
versely affected  by  an  act  or  failure  to  act  by  a  State 
or  local  government  or  any  instrumentality  thereof 
that  is  inconsistent  with  clause  (iv)  may  petition  the 
Commission  for  relief. 
(C)  Definitions. — For  purposes  of  this  paragraph — 

(i)  the  term  "personal  wireless  services"  means 
commercial  mobile  services,  unlicensed  wireless  serv- 
ices, and  common  carrier  wireless  exchange  access 
services; 

(ii)  the  term  "personal  wireless  service  facilities" 
means  facilities  for  the  provision  of  personal  wireless 
services;  and 

(iii)  the  term  "unlicensed  wireless  service"  means 
the  offering  of  telecommunications  services  using  duly 
authorized  devices  which  do  not  require  individual  li- 
censes, but  does  not  mean  the  provision  of  direct-to- 
home  satellite  services  (as  defined  in  section  303(v)). 
(8)  Mobile  services  access. — A  person  engaged  in  the 
provision  of  commercial  mobile  services,  insofar  as  such  person 
is  so  engaged,  shall  not  be  required  to  provide  equal  access  to 
common  carriers  for  the  provision  of  telephone  toll  services.  If 
the  Commission  determines  that  subscribers  to  such  services 
are  denied  access  to  the  provider  of  telephone  toll  services  of 
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the  subscribers'  choice,  and  that  such  denial  is  contrary  to  the 
pubUc  interest,  convenience,  and  necessity,  then  the  Commis- 
sion shall  prescribe  regulations  to  afford  subscribers  unblocked 
access  to  the  provider  of  telephone  toll  services  of  the  sub- 
scribers' choice  through  the  use  of  a  carrier  identification  code 
assigned  to  such  provider  or  other  mechanism.  The  require- 
ments for  unblocking  shall  not  apply  to  mobile  satellite  serv- 
ices unless  the  Commission  finds  it  to  be  in  the  public  interest 
to  apply  such  requirements  to  such  services. 
(d)  Definitions. — For  purposes  of  this  section — 

(1)  the  term  "commercial  mobile  service"  means  any  mobile 
service  (as  defined  in  section  3)  that  is  provided  for  profit  and 
makes  interconnected  service  available  (A)  to  the  public  or  (B) 
to  such  classes  of  eligible  users  as  to  be  effectively  available  to 
a  substantial  portion  of  the  public,  as  specified  by  regulation 
by  the  Commission; 

(2)  the  term  "interconnected  service"  means  service  that  is 
interconnected  with  the  public  switched  network  (as  such 
terms  are  defined  by  regulation  by  the  Commission)  or  service 
for  which  a  request  for  interconnection  is  pending  pursuant  to 
subsection  (c)(1)(B);  and 

(3)  the  term  "private  mobile  service"  means  any  mobile 
service  (as  defined  in  section  3)  that  is  not  a  commercial  mobile 
service  or  the  functional  equivalent  of  a  commercial  mobile 
service,  as  specified  by  regulation  by  the  Commission. 

SEC.  333.  [47  U.S.C.  333]  WILLFUL  OR  MALICIOUS  INTERFERENCE. 

No  person  shall  willfully  or  maliciously  interfere  with  or  cause 
interference  to  any  radio  communications  of  any  station  licensed  or 
authorized  by  or  under  this  Act  or  operated  by  the  United  States 
Government. 

SEC.  334.  [47  U.S.C.  334]  LIMITATION  ON  REVISION  OF  EQUAL  EMPLOY- 
MENT OPPORTUNITY  REGULATIONS. 

(a)  Limitation. — Except  as  specifically  provided  in  this  section, 
the  Commission  shall  not  revise — 

(1)  the  regulations  concerning  equal  employment  oppor- 
tunity as  in  effect  on  September  1,  1992  (47  C.F.R.  73.2080)  as 
such  regulations  apply  to  television  broadcast  station  licensees 
and  permittees;  or 

(2)  the  forms  used  by  such  licensees  and  permittees  to  re- 
port pertinent  employment  data  to  the  Commission. 

(b)  Midterm  review. — The  Commission  shall  revise  the  regu- 
lations described  in  subsection  (a)  to  require  a  midterm  review  of 
television  broadcast  station  licensees'  emplo3rment  practices  and  to 
require  the  Commission  to  inform  such  licensees  of  necessary 
improvements  in  recruitment  practices  identified  as  a  consequence 
of  such  review. 

(c)  Authority  To  Make  Technical  Revisions.— The  Commis- 
sion may  revise  the  regulations  described  in  subsection  (a)  to  make 
nonsubstantive  technical  or  clerical  revisions  in  such  regulations  as 
necessary  to  reflect  changes  in  technology,  terminology,  or  Commis- 
sion organization. 
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SEC.   335.    [47   U.S.C.   335]    DIRECT   BROADCAST   SATELLITE    SERVICE 
OBLIGATIONS. 

(a)  Proceeding  Required  to  Review  DBS  Responsibil- 
ities.— The  Commission  shall,  within  180  days  after  the  date  of 
enactment  of  this  section,  initiate  a  rulemaking  proceeding  to  im- 
pose, on  providers  of  direct  broadcast  satellite  service,  public  inter- 
est or  other  requirements  for  providing  video  programming.  Any 
regulations  prescribed  pursuant  to  such  rulemaking  shall,  at  a 
minimum,  apply  the  access  to  broadcast  time  requirement  of  sec- 
tion 312(a)(7)  and  the  use  of  facilities  requirements  of  section  315 
to  providers  of  direct  broadcast  satellite  service  providing  video 
programming.  Such  proceeding  also  shall  examine  the  opportuni- 
ties that  the  establishment  of  direct  broadcast  satellite  service  pro- 
vides for  the  principle  of  localism  under  this  Act,  and  the  methods 
by  which  such  principle  may  be  served  through  technological  and 
other  developments  in,  or  regulation  of,  such  service. 

(b)  Carriage  Obligations  for  Noncommercial,  Edu- 
cational, AND  Informational  Programming. — 

(1)  Channel  capacity  required. — The  Commission  shall 
require,  as  a  condition  of  any  provision,  initial  authorization, 
or  authorization  renewal  for  a  provider  of  direct  broadcast  sat- 
ellite service  providing  video  programming,  that  the  provider  of 
such  service  reserve  a  portion  of  its  channel  capacity,  equal  to 
not  less  than  4  percent  nor  more  than  7  percent,  exclusively  for 
noncommercial  programming  of  an  educational  or  informa- 
tional nature. 

(2)  Use  of  unused  channel  capacity.— A  provider  of 
such  service  may  utilize  for  any  purpose  any  unused  channel 
capacity  required  to  be  reserved  under  this  subsection  pending 
the  actual  use  of  such  channel  capacity  for  noncommercial  pro- 
gramming of  an  educational  or  informational  nature. 

(3)  Prices,  terms,  and  conditions;  editorial  control.— 
A  provider  of  direct  broadcast  satellite  service  shall  meet  the 
requirements  of  this  subsection  by  making  channel  capacity 
available  to  national  educational  programming  suppliers,  upon 
reasonable  prices,  terms,  and  conditions,  as  determined  by  the 
Commission  under  paragraph  (4).  The  provider  of  direct  broad- 
cast satellite  service  shall  not  exercise  any  editorial  control 
over  any  video  programming  provided  pursuant  to  this  sub- 
section. 

(4)  Limitations. — In  determining  reasonable  prices  under 
paragraph  (3) — 

(A)  the  Commission  shall  take  into  account  the  non- 
profit character  of  the  programming  provider  and  any  Fed- 
eral funds  used  to  support  such  programming; 

(B)  the  Commission  shall  not  permit  such  prices  to  ex- 
ceed, for  any  channel  made  available  under  this  sub- 
section, 50  percent  of  the  total  direct  costs  of  making  such 
channel  available;  and 

(C)  in  the  calculation  of  total  direct  costs,  the  Commis- 
sion shall  exclude — 

(i)  marketing  costs,  general  administrative  costs, 
and  similar  overhead  costs  of  the  provider  of  direct 
broadcast  satellite  service;  and 
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(ii)  the  revenue  that  such  provider  might  have  ob- 
tained by  making  such  channel  available  to  a  commer- 
cial provider  of  video  programming. 
(5)  Definitions. — For  purposes  of  this  subsection — 

(A)  The  term  "provider  of  direct  broadcast  satellite 
service"  means — 

(i)  a  licensee  for  a  Ku-band  satellite  system  under 
part  100  of  title  47  of  the  Code  of  Federal  Regulations; 
or 

(ii)  any  distributor  who  controls  a  minimum  num- 
ber of  channels  (as  specified  by  Commission  regula- 
tion) using  a  Ku-band  fixed  service  satellite  system  for 
the  provision  of  video  programming  directly  to  the 
home  and  licensed  under  part  25  of  title  47  of  the 
Code  of  Federal  Regulations. 

(B)  The  term  "national  educational  programming  sup- 
plier" includes  any  qualified  noncommercial  educational 
television  station,  other  public  telecommunications  enti- 
ties, and  public  or  private  educational  institutions. 

SEC.  336.  [47  U.S.C.  336]  BROADCAST  SPECTRUM  FLEXIBILITY.  ^ 

(a)   Commission  Action. — If  the   Commission   determines  to 

issue    additional    licenses    for    advanced    television    services,    the 

Commission — 

(1)  should  limit  the  initial  eligibility  for  such  licenses  to 
persons  that,  as  of  the  date  of  such  issuance,  are  licensed  to 
operate  a  television  broadcast  station  or  hold  a  permit  to  con- 
struct such  a  station  (or  both);  and 


1  Section  531  of  the  Public  Health,  Security,  and  Bioterrorism  Response  Act  of  2001  (PL  107- 
188)  provided  for  additional  advanced  television  channel  assignments  as  follows: 

SEC.  531.  [47  U.S.C.  336  note]  TRANSITION  TO  DIGITAL  TELEVISION. 

(a)  Pair  Assignment  Required. — In  order  to  further  promote  the  orderly  transition  to  digital 
television,  and  to  promote  the  equitable  allocation  and  use  of  digital  channels  by  television 
broadcast  permittees  and  hcensees,  the  Federal  Communications  Commission,  at  the  request  of 
an  eligible  licensee  or  permittee,  shall,  within  90  days  after  the  date  of  enactment  of  this  Act, 
allot,  if  necessary,  and  assign  a  paired  digital  television  channel  to  that  licensee  or  permittee, 
provided  that — 

( 1 )  such  channel  can  be  allotted  and  assigned  without  further  modification  of  the  tables 
of  allotments  as  set  forth  in  sections  73.606  and  73.622  of  the  Commission's  regulations  (47 
CFR  73.606,  73.622);  and 

(2)  such  allotment  and  assignment  is  otherwise  consistent  with  the  Commission's  rules 
(47  CFR  part  73). 

(b)  Eligible  Transition  Licensee  or  Permittee. — For  purposes  of  subsection  (a),  the  term 
"eligible  licensee  or  permittee"  means  only  a  full  power  television  broadcast  licensee  or  per- 
mittee (or  its  successor  in  interest)  that — 

(1)  had  an  application  pending  for  an  analog  television  station  construction  permit  as  of 
October  24,  1991,  which  appUcation  was  granted  after  April  3,  1997;  and 

(2)  as  of  the  date  of  enactment  of  this  Act,  is  the  permittee  or  licensee  of  that  station. 

(c)  Requirements  on  Licensee  or  Permittee. — 

(1)  Construction  deadline. — Any  licensee  or  permittee  receiving  a  paired  digital  chan- 
nel pursuant  to  this  section — 

(A)  shall  be  required  to  construct  the  digital  television  broadcast  facility  within  18 
months  of  the  date  on  which  the  Federal  Communications  Commission  issues  a  con- 
struction permit  therefore,  and 

(B)  shall  be  prohibited  from  obtaining  or  receiving  an  extension  of  time  from  the  Com- 
mission beyond  the  construction  deadline  established  by  paragraph  (1). 

(2)  Prohibition  of  analog  operation  using  digital  pair. — Any  licensee  or  permittee  re- 
ceiving a  paired  digital  channel  pursuant  to  this  section  shall  be  prohibited  from  giving  up 
its  current  paired  analog  assignment  and  becoming  a  single-channel  broadcaster  and  oper- 
ating in  analog  on  such  paired  digital  channel. 

(d)  Relief  Restricted.— Any  paired  digital  allotment  and  assignment  made  under  this  sec- 
tion shall  not  be  available  to  any  other  apphcant  unless  such  applicant  is  an  ehgible  Hcensee 
or  permittee  within  the  meaning  of  subsection  (b). 
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(2)  shall  adopt  regulations  that  allow  the  holders  of  such 
licenses  to  offer  such  ancillary  or  supplementary  services  on 
designated  frequencies  as  may  be  consistent  with  the  public  in- 
terest, convenience,  and  necessity. 

(b)  Contents  of  Regulations. — In  prescribing  the  regulations 
required  by  subsection  (a),  the  Commission  shall — 

(1)  only  permit  such  licensee  or  permittee  to  offer  ancillary 
or  supplementary  services  if  the  use  of  a  designated  frequency 
for  such  services  is  consistent  with  the  technology  or  method 
designated  by  the  Commission  for  the  provision  of  advanced 
television  services; 

(2)  limit  the  broadcasting  of  ancillary  or  supplementary 
services  on  designated  frequencies  so  as  to  avoid  derogation  of 
any  advanced  television  services,  including  high  definition  tele- 
vision broadcasts,  that  the  Commission  may  require  using  such 
frequencies; 

(3)  apply  to  any  other  ancillary  or  supplementary  service 
such  of  the  Commission's  regulations  as  are  applicable  to  the 
offering  of  analogous  services  by  any  other  person,  except  that 
no  ancillary  or  supplementary  service  shall  have  any  rights  to 
carriage  under  section  614  or  615  or  be  deemed  a  multichannel 
video  programming  distributor  for  purposes  of  section  628; 

(4)  adopt  such  technical  and  other  requirements  as  may  be 
necessary  or  appropriate  to  assure  the  quality  of  the  signal 
used  to  provide  advanced  television  services,  and  may  adopt 
regulations  that  stipulate  the  minimum  number  of  hours  per 
day  that  such  signal  must  be  transmitted;  and 

(5)  prescribe  such  other  regulations  as  may  be  necessary 
for  the  protection  of  the  public  interest,  convenience,  and 
necessity. 

(c)  Recovery  of  License. — If  the  Commission  grants  a  license 
for  advanced  television  services  to  a  person  that,  as  of  the  date  of 
such  issuance,  is  licensed  to  operate  a  television  broadcast  station 
or  holds  a  permit  to  construct  such  a  station  (or  both),  the  Commis- 
sion shall,  as  a  condition  of  such  license,  require  that  either  the 
additional  license  or  the  original  license  held  by  the  licensee  be 
surrendered  to  the  Commission  for  reallocation  or  reassignment  (or 
both)  pursuant  to  Commission  regulation. 

(d)  Public  Interest  Requirement.— Nothing  in  this  section 
shall  be  construed  as  relieving  a  television  broadcasting  station 
from  its  obligation  to  serve  the  public  interest,  convenience,  and 
necessity.  In  the  Commission's  review  of  any  application  for  re- 
newal of  a  broadcast  license  for  a  television  station  that  provides 
ancillary  or  supplementary  services,  the  television  hcensee  shall 
establish  that  all  of  its  program  services  on  the  existing  or  ad- 
vanced television  spectnmi  are  in  the  public  interest.  Any  violation 
of  the  Commission  rules  applicable  to  ancillary  or  supplementary 
services  shall  reflect  upon  the  licensee's  qualifications  for  renewal 
of  its  license. 

(e)  Fees.— 

(1)  Services  to  which  fees  apply.— If  the  regulations 
prescribed  pursuant  to  subsection  (a)  permit  a  hcensee  to  offer 
ancillary  or  supplementary  services  on  a  designated 
frequency — 
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(A)  for  which  the  payment  of  a  subscription  fee  is  re- 
quired in  order  to  receive  such  services,  or 

(B)  for  which  the  hcensee  directly  or  indirectly  re- 
ceives compensation  from  a  third  party  in  return  for  trans- 
mitting material  furnished  by  such  third  party  (other  than 
commercial  advertisements  used  to  support  broadcasting 
for  which  a  subscription  fee  is  not  required), 

the  Commission  shall  establish  a  program  to  assess  and  collect 
from  the  licensee  for  such  designated  frequency  an  annual  fee 
or  other  schedule  or  method  of  payment  that  promotes  the 
objectives  described  in  subparagraphs  (A)  and  (B)  of  paragraph 
(2). 

(2)  Collection  of  fees. — The  program  required  by  para- 
graph (1)  shall — 

(A)  be  designed  (i)  to  recover  for  the  public  a  portion 
of  the  value  of  the  public  spectrum  resource  made  avail- 
able for  such  commercial  use,  and  (ii)  to  avoid  unjust 
enrichment  through  the  method  employed  to  permit  such 
uses  of  that  resource; 

(B)  recover  for  the  public  an  amount  that,  to  the  ex- 
tent feasible,  equals  but  does  not  exceed  (over  the  term  of 
the  license)  the  amount  that  would  have  been  recovered 
had  such  services  been  licensed  pursuant  to  the  provisions 
of  section  309(j)  of  this  Act  and  the  Commission's  regula- 
tions thereunder;  and 

(C)  be  adjusted  by  the  Commission  from  time  to  time 
in  order  to  continue  to  comply  with  the  requirements  of 
this  paragraph. 

(3)  Treatment  of  revenues.— 

(A)  General  rule. — Except  as  provided  in  subpara- 
graph (B),  all  proceeds  obtained  pursuant  to  the  regula- 
tions required  by  this  subsection  shall  be  deposited  in  the 
Treasury  in  accordance  with  chapter  33  of  title  31,  United 
States  Code. 

(B)  Retention  of  revenues. — Notwithstanding  sub- 
paragraph (A),  the  salaries  and  expenses  account  of  the 
Commission  shall  retain  as  an  offsetting  collection  such 
sums  as  may  be  necessary  from  such  proceeds  for  the  costs 
of  developing  and  implementing  the  program  required  by 
this  section  and  regulating  and  supervising  advanced  tele- 
vision services.  Such  offsetting  collections  shall  be  avail- 
able for  obligation  subject  to  the  terms  and  conditions  of 
the  receiving  appropriations  account,  and  shall  be  depos- 
ited in  such  accounts  on  a  quarterly  basis. 

(4)  Report. — Within  5  years  after  the  date  of  enactment  of 
the  Telecommunications  Act  of  1996,  the  Commission  shall  re- 
port to  the  Congress  on  the  implementation  of  the  program  re- 
quired by  this  subsection,  and  shall  annually  thereafter  advise 
the  Congress  on  the  amounts  collected  pursuant  to  such  pro- 
gram. 

(f)    Preservation    of    Low-Power    Community   Television 
Broadcasting.— 

(1)  Creation  of  class  a  licenses.— 
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(A)  Rulemaking  Required.— Within  120  days  after 
the  date  of  the  enactment  of  the  Community  Broadcasters 
Protection  Act  of  1999,  the  Commission  shall  prescribe  reg- 
ulations to  establish  a  class  A  television  license  to  be  avail- 
able to  licensees  of  qualifying  low-power  television  sta- 
tions. Such  regulations  shall  provide  that — 

(i)  the  license  shall  be  subject  to  the  same  license 
terms  and  renewal  standards  as  the  licenses  for  full- 
power  television  stations  except  as  provided  in  this 
subsection;  and 

(ii)  each  such  class  A  licensee  shall  be  accorded 
primary  status  as  a  television  broadcaster  as  long  as 
the  station  continues  to  meet  the  requirements  for  a 
qualifying  low-power  station  in  paragraph  (2). 

(B)  Notice  to  and  certification  by  licensees.— 
Within  30  days  after  the  date  of  the  enactment  of  the 
Community  Broadcasters  Protection  Act  of  1999,  the  Com- 
mission shall  send  a  notice  to  the  licensees  of  all  low- 
power  televisions  licenses  that  describes  the  requirements 
for  class  A  designation.  Within  60  days  after  such  date  of 
enactment,  licensees  intending  to  seek  class  A  designation 
shall  submit  to  the  Commission  a  certification  of  eligibility 
based  on  the  qualification  requirements  of  this  subsection. 
Absent  a  material  deficiency,  the  Commission  shall  grant 
certification  of  eligibility  to  apply  for  class  A  status. 

(C)  Application  for  and  award  of  licenses.— Con- 
sistent with  the  requirements  set  forth  in  paragraph  (2)(A) 
of  this  subsection,  a  licensee  may  submit  an  application  for 
class  A  designation  under  this  paragraph  within  30  days 
after  final  regulations  are  adopted  under  subparagraph  (A) 
of  this  paragraph.  Except  as  provided  in  paragraphs  (6) 
and  (7),  the  Commission  shall,  within  30  days  after  receipt 
of  an  application  of  a  licensee  of  a  qualifying  low-power 
television  station  that  is  acceptable  for  filing,  award  such 
a  class  A  television  station  license  to  such  licensee. 

(D)  Resolution  of  technical  problems.— The  Com- 
mission shall  act  to  preserve  the  service  areas  of  low-power 
television  licensees  pending  the  final  resolution  of  a  class 
A  application.  If,  after  granting  certification  of  eligibility 
for  a  class  A  license,  technical  problems  arise  requiring  an 
engineering  solution  to  a  full-power  station's  allotted 
parameters  or  channel  assignment  in  the  digital  television 
Table  of  Allotments,  the  Commission  shall  make  such 
modifications  as  necessary — 

(i)  to  ensure  replication  of  the  full-power  digital 
television  applicant's  service  area,  as  provided  for  in 
sections  73.622  and  73.623  of  the  Commission's  regu- 
lations (47  CFR  73.622,  73.623);  and 

(ii)  to  permit  maximization  of  a  full-power  digital 
television  applicant's  service  area  consistent  with  such 
sections  73.622  and  73.623, 
if  such  applicant  has  filed  an  application  for  maximization 
or  a  notice  of  its  intent  to  seek  such  maximization  by  De- 
cember 31,    1999,   and  filed   a   bona   fide   application  for 
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maximization  by  May  1,  2000.  Any  such  applicant  shall 
comply  with  all  applicable  Commission  rules  regarding  the 
construction  of  digital  television  facilities. 

(E)  Change  applications.— If  a  station  that  is 
awarded  a  construction  permit  to  maximize  or  significantly 
enhance  its  digital  television  service  area,  later  files  a 
change  application  to  reduce  its  digital  television  service 
area,  the  protected  contour  of  that  station  shall  be  reduced 
in  accordance  with  such  change  modification. 

(2)  Qualifying  low-power  television  stations.— For 
purposes  of  this  subsection,  a  station  is  a  qualifying  low-power 
television  station  if — 

(A)(i)  during  the  90  days  preceding  the  date  of  the 
enactment  of  the  Community  Broadcasters  Protection  Act 
of  1999— 

(I)  such  station  broadcast  a  minimum  of  18  hours 
per  day; 

(II)  such  station  broadcast  an  average  of  at  least 
3  hours  per  week  of  programming  that  was  produced 
within  the  market  area  served  by  such  station,  or  the 
market  area  served  by  a  group  of  commonly  controlled 
low-power  stations  that  carry  common  local  program- 
ming produced  within  the  market  area  served  by  such 
group;  and 

(III)  such  station  was  in  compliance  with  the  Com- 
mission's requirements  applicable  to  low-power  tele- 
vision stations;  and 

(ii)  from  and  after  the  date  of  its  application  for  a  class 
A  license,  the  station  is  in  compliance  with  the  Commis- 
sion's operating  rules  for  full-power  television  stations;  or 

(B)  the  Commission  determines  that  the  public  inter- 
est, convenience,  and  necessity  would  be  served  by  treating 
the  station  as  a  qualifying  low-power  television  station  for 
purposes  of  this  section,  or  for  other  reasons  determined  by 
the  Commission. 

(3)  Common  ownership. — No  low-power  television  station 
authorized  as  of  the  date  of  the  enactment  of  the  Community 
Broadcasters  Protection  Act  of  1999  shall  be  disqualified  for  a 
class  A  license  based  on  common  ownership  with  any  other  me- 
dium of  mass  communication. 

(4)  Issuance  of  licenses  for  advanced  television  serv- 
ices TO  television  translator  stations  and  qualifying 
LOW-POWER  TELEVISION  STATIONS. — The  Commission  is  not  re- 
quired to  issue  any  additional  license  for  advanced  television 
services  to  the  licensee  of  a  class  A  television  station  under 
this  subsection,  or  to  any  licensee  of  any  television  translator 
station,  but  shall  accept  a  license  application  for  such  services 
proposing  facilities  that  will  not  cause  interference  to  the  serv- 
ice area  of  any  other  broadcast  facility  applied  for,  protected, 
permitted,  or  authorized  on  the  date  of  filing  of  the  advanced 
television  application.  Such  new  license  or  the  original  license 
of  the  applicant  shall  be  forfeited  after  the  end  of  the  digital 
television  service  transition  period,  as  determined  by  the  Com- 
mission. A  licensee  of  a  low-power  television  station  or  tele- 
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vision  translator  station  may,  at  the  option  of  licensee,  elect  to 
convert  to  the  provision  of  advanced  television  services  on  its 
analog  channel,  but  shall  not  be  required  to  convert  to  digital 
operation  until  the  end  of  such  transition  period. 

(5)  No  PREEMPTION  OF  SECTION  337.— Nothing  in  this  sub- 
section preempts  or  otherwise  affects  section  337  of  this  Act. 

(6)  Interim  qualification.— 

(A)  Stations  operating  within  certain  band- 
width.— The  Commission  may  not  grant  a  class  A  license 
to  a  low-power  television  station  for  operation  between  698 
and  806  megahertz,  but  the  Commission  shall  provide  to 
low-power  television  stations  assigned  to  and  temporarily 
operating  in  that  bandwidth  the  opportunity  to  meet  the 
qualification  requirements  for  a  class  A  license.  If  such  a 
qualified  applicant  for  a  class  A  license  is  assigned  a  chan- 
nel within  the  core  spectrum  (as  such  term  is  defined  in 
MM  Docket  No.  87-286,  February  17,  1998),  the  Commis- 
sion shall  issue  a  class  A  license  simultaneously  with  the 
assignment  of  such  channel. 

(B)  Certain  channels  off-limits.— The  Commission 
may  not  grant  under  this  subsection  a  class  A  license  to 
a  low-power  television  station  operating  on  a  channel 
within  the  core  spectrum  that  includes  any  of  the  175 
additional  channels  referenced  in  paragraph  45  of  its  Feb- 
ruary 23,  1998,  Memorandum  Opinion  and  Order  on  Re- 
consideration of  the  Sixth  Report  and  Order  (MM  Docket 
No.  87-268).  Within  18  months  after  the  date  of  the  enact- 
ment of  the  Community  Broadcasters  Protection  Act  of 
1999,  the  Commission  shall  identify  by  channel,  location, 
and  applicable  technical  parameters  those  175  channels. 

(7)  No  interference  requirement.— The  Commission 
may  not  grant  a  class  A  license,  nor  approve  a  modification  of 
a  class  A  license,  unless  the  applicant  or  licensee  shows  that 
the  class  A  station  for  which  the  license  or  modification  is 
sought  will  not  cause — 

(A)  interference  within — 

(i)  the  predicted  Grade  B  contour  (as  of  the  date 
of  the  enactment  of  the  Community  Broadcasters  Pro- 
tection Act  of  1999,  or  November  1,  1999,  whichever  is 
later,  or  as  proposed  in  a  change  application  filed  on 
or  before  such  date)  of  any  television  station  transmit- 
ting in  analog  format;  or 

(ii)(I)  the  digital  television  service  areas  provided 
in  the  DTV  Table  of  Allotments;  (II)  the  areas  pro- 
tected in  the  Commission's  digital  television  regula- 
tions (47  CFR  73.622(e)  and  (f ));  (III)  the  digital  tele- 
vision service  areas  of  stations  subsequently  granted 
by  the  Commission  prior  to  the  filing  of  a  class  A  ap- 
plication; and  (IV)  stations  seeking  to  maximize  power 
under  the  Commission's  rules,  if  such  station  has  com- 
plied with  the  notification  requirements  in  paragraph 
(1)(D); 
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(B)  interference  within  the  protected  contour  of  any 
low-power  television  station  or  low-power  television  trans- 
lator station  that — 

(i)  was  licensed  prior  to  the  date  on  which  the  ap- 
plication for  a  class  A  license,  or  for  the  modification 
of  such  a  license,  was  filed; 

(ii)  was  authorized  by  construction  permit  prior  to 
such  date;  or 

(iii)  had  a  pending  application  that  was  submitted 
prior  to  such  date;  or 

(C)  interference  within  the  protected  contour  of  80 
miles  from  the  geographic  center  of  the  areas  listed  in  sec- 
tion 22.625(b)(1)  or  90.303  of  the  Commission's  regulations 
(47  CFR  22.625(b)(1)  and  90.303)  for  frequencies  in— 

(i)    the    470-512    megahertz    band    identified    in 
section  22.621  or  90.303  of  such  regulations;  or 
(ii)  the  482-488  megahertz  band  in  New  York. 
(8)  Priority  for  displaced  low-power  stations.— Low- 
power  stations  that  are  displaced  by  an  application  filed  under 
this  section  shall  have  priority  over  other  low-power  stations  in 
the  assignment  of  available  channels. 

(g)  Evaluation. — Within  10  years  after  the  date  the  Commis- 
sion first  issues  additional  licenses  for  advanced  television  services, 
the  Commission  shall  conduct  an  evaluation  of  the  advanced  tele- 
vision services  program.  Such  evaluation  shall  include — 

(1)  an  assessment  of  the  willingness  of  consumers  to  pur- 
chase the  television  receivers  necessary  to  receive  broadcasts  of 
advanced  television  services; 

(2)  an  assessment  of  alternative  uses,  including  public 
safety  use,  of  the  frequencies  used  for  such  broadcasts;  and 

(3)  the  extent  to  which  the  Commission  has  been  or  will 
be  able  to  reduce  the  amount  of  spectrum  assigned  to  licensees. 
(h)i(l)  Within  60  days  after  receiving  a  request  (made  in  such 

form  and  manner  and  containing  such  information  as  the  Commis- 
sion may  require)  under  this  subsection  from  a  low-power  television 
station  to  which  this  subsection  applies,  the  Commission  shall  au- 
thorize the  licensee  or  permittee  of  that  station  to  provide  digital 
data  service  subject  to  the  requirements  of  this  subsection  as  a 
pilot  project  to  demonstrate  the  feasibility  of  using  low-power  tele- 
vision stations  to  provide  high-speed  wireless  digital  data  service, 
including  Internet  access  to  unserved  areas. 

(2)  The  low-power  television  stations  to  which  this  sub- 
section applies  are  as  follows: 

(A)  KHLM-LP,  Houston,  Texas. 

(B)  WTAM-LP,  Tampa,  Florida. 

(C)  WWRJ-LP,  Jacksonville,  Florida. 

(D)  WVBG-LP,  Albany,  New  York. 

(E)  KHHI-LP,  Honolulu,  Hawaii. 


1  Section  143  of  the  Miscellaneous  Appropriations  Act,  2001  (P.L.  106-554;  Appendix  D), 
added  subsection  (h)  to  section  336.  Section  143(b)  of  the  Miscellaneous  Appropriations  Act, 
2001,  provided  as  follows: 

(b)  (47  U.S.C.  336  notel  The  Federal  Communications  Commission  shall  submit  a  report  to 
the  Congress  on  June  30,  2001,  and  June  30,  2002,  evaluating  the  utility  of  using  low-power 
television  stations  to  provide  high-speed  digital  data  service.  The  reports  shall  be  based  on  the 
pilot  projects  authorized  by  section  336(h)  of  the  Communications  Act  of  1934  (47  U.S.C.  336(h)). 
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(F)  KPHE-LP  (K19DD),  Phoenix,  Arizona. 

(G)  K34FI,  Bozeman,  Montana. 
(H)  K65GZ,  Bozeman,  Montana. 
(I)  WXOB-LP,  Richmond,  Virginia. 
(J)  WIIW-LP,  Nashville,  Tennessee. 

(K)  A  station  and  repeaters  to  be  determined  by  the 
Federal  Communications  Commission  for  the  sole  purpose 
of  providing  service  to  communities  in  the  Kenai  Peninsula 
Borough  and  Matanuska  Susitna  Borough. 

(L)  WSPY-LP,  Piano,  Illinois. 

(M)  W24AJ,  Aurora,  Illinois. 

(3)  Notwithstanding  any  requirement  of  section  553  of  title 
5,  United  States  Code,  the  Commission  shall  promulgate  regu- 
lations establishing  the  procedures,  consistent  with  the 
requirements  of  paragraphs  (4)  and  (5),  governing  the  pilot 
projects  for  the  provision  of  digital  data  services  by  certain  low 
power  television  licensees  within  120  days  after  the  date  of 
enactment  of  LPTV  Digital  Data  Services  Act.  The  regulations 
shall  set  forth — 

(A)  requirements  as  to  the  form,  manner,  and  informa- 
tion required  for  submitting  requests  to  the  Commission  to 
provide  digital  data  service  as  a  pilot  project; 

(B)  procedures  for  testing  interference  to  digital  tele- 
vision receivers  caused  by  any  pilot  project  station  or  re- 
mote transmitter; 

(C)  procedures  for  terminating  any  pilot  project  station 
or  remote  transmitter  or  both  that  causes  interference  to 
any  analog  or  digital  full-power  television  stations,  class  A 
television  station,  television  translators  or  any  other  users 
of  the  core  television  band; 

(D)  specifications  for  reports  to  be  filed  quarterly  by 
each  low  power  television  licensee  participating  in  a  pilot 
project; 

(E)  procedures  by  which  a  low  power  television  li- 
censee participating  in  a  pilot  project  shall  notify  television 
broadcast  stations  in  the  same  market  upon  commence- 
ment of  digital  data  services  and  for  ongoing  coordination 
with  local  broadcasters  during  the  test  period;  and 

(F)  procedures  for  the  receipt  and  review  of  inter- 
ference complaints  on  an  expedited  basis  consistent  with 
paragraph  (5)(D). 

(4)  A  low-power  television  station  to  which  this  subsection 
applies  may  not  provide  digital  data  service  unless — 

(A)  the  provision  of  that  service,  including  any  remote 
return-path  transmission  in  the  case  of  2-way  digital  data 
service,  does  not  cause  any  interference  in  violation  of  the 
Commission's  existing  rules,  regarding  interference  caused 
by  low  power  television  stations  to  full-service  analog  or 
digital  television  stations,  class  A  television  stations,  or 
television  translator  stations;  and 

(B)  the  station  complies  with  the  Commission's  regula- 
tions governing  safety,  environmental,  and  sound  engi- 
neering practices,  and  any  other  Commission  regulation 
under  paragraph  (3)  governing  pilot  program  operations. 
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(5)(A)  The  Commission  may  limit  the  provision  of  digital 
data  service  by  a  low-power  television  station  to  which  this 
subsection  applies  if  the  Commission  finds  that — 

(i)  the  provision  of  2-way  digital  data  service  by  that 
station  causes  any  interference  that  cannot  otherwise  be 
remedied;  or 

(ii)  the  provision  of  1-way  digital  data  service  by  that 
station  causes  any  interference. 

(B)  The  Commission  shall  grant  any  such  station,  upon  ap- 
plication (made  in  such  form  and  manner  and  containing  such 
information  as  the  Commission  may  require)  by  the  licensee  or 
permittee  of  that  station,  authority  to  move  the  station  to  an- 
other location,  to  modify  its  facilities  to  operate  on  a  different 
channel,  or  to  use  booster  or  auxiliary  transmitting  locations, 
if  the  grant  of  authority  will  not  cause  interference  to  the 
allowable  or  protected  service  areas  of  full  service  digital  tele- 
vision stations.  National  Television  Standards  Committee 
assignments,  or  television  translator  stations,  and  provided, 
however,  no  such  authority  shall  be  granted  unless  it  is  con- 
sistent with  existing  Commission  regulations  relating  to  the 
movement,  modification,  and  use  of  non-class  A  low  power  tele- 
vision transmission  facilities  in  order — 

(i)  to  operate  within  television  channels  2  through  51, 
inclusive;  or 

(ii)  to  demonstrate  the  utility  of  low-power  television 
stations  to  provide  high-speed  2-way  wireless  digital  data 
service. 

(C)  The  Commission  shall  require  quarterly  reports  from 
each  station  authorized  to  provide  digital  data  services  under 
this  subsection  that  include — 

(i)  information  on  the  station's  experience  with  inter- 
ference complaints  and  the  resolution  thereof; 

(ii)  information  on  the  station's  market  success  in  pro- 
viding digital  data  service;  and 

(iii)  such  other  information  as  the  Commission  may  re- 
quire in  order  to  administer  this  subsection. 

(D)  The  Commission  shall  resolve  any  complaints  of  inter- 
ference with  television  reception  caused  by  any  station  pro- 
viding digital  data  service  authorized  under  this  subsection 
within  60  days  after  the  complaint  is  received  by  the  Commis- 
sion. 

(6)  The  Commission  shall  assess  and  collect  from  any  low- 
power  television  station  authorized  to  provide  digital  data  serv- 
ice under  this  subsection  an  annual  fee  or  other  schedule  or 
method  of  payment  comparable  to  any  fee  imposed  under  the 
authority  of  this  Act  on  providers  of  similar  services.  Amounts 
received  by  the  Commission  under  this  paragraph  may  be  re- 
tained by  the  Commission  as  an  offsetting  collection  to  the  ex- 
tent necessary  to  cover  the  costs  of  developing  and  imple- 
menting the  pilot  program  authorized  by  this  subsection,  and 
regulating  and  supervising  the  provision  of  digital  data  service 
by  low-power  television  stations  under  this  subsection. 
Amounts  received  by  the  Commission  under  this  paragraph  in 
excess  of  any  amount  retained  under  the  preceding  sentence 
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shall  be  deposited  in  the  Treasury  in  accordance  with  chapter 
33  of  title  31,  United  States  Code. 

(7)  In  this  subsection,  the  term  "digital  data  service" 
includes — 

(A)  digitally-based  interactive  broadcast  service;  and 

(B)  wireless  Internet  access,  without  regard  to — 

(i)  whether  such  access  is — 

(I)  provided  on  a  one-way  or  a  two-way  basis; 

(II)  portable  or  fixed;  or 

(III)  connected  to  the  Internet  via  a  band  allo- 
cated to  Interactive  Video  and  Data  Service;  and 
(ii)  the   technology   employed  in   delivering  such 

service,  including  the  delivery  of  such  service  via  mul- 
tiple transmitters  at  multiple  locations. 

(8)  Nothing  in  this  subsection  limits  the  authority  of  the 
Commission  under  any  other  provision  of  law. 

(i)  Definitions. — As  used  in  this  section: 

(1)  Advanced  television  services.— The  term  "advanced 
television  services"  means  television  services  provided  using 
digital  or  other  advanced  technology  as  further  defined  in  the 
opinion,  report,  and  order  of  the  Commission  entitled  "Ad- 
vanced Television  Systems  and  Their  Impact  Upon  the  Exist- 
ing Television  Broadcast  Service",  MM  Docket  87-268,  adopted 
September  17,  1992,  and  successor  proceedings. 

(2)  Designated  frequencies.— The  term  "designated  fre- 
quency" means  each  of  the  frequencies  designated  by  the  Com- 
mission for  licenses  for  advanced  television  services. 

(3)  High  definition  television. — The  term  "high  defini- 
tion television"  refers  to  systems  that  offer  approximately  twice 
the  vertical  and  horizontal  resolution  of  receivers  generally 
available  on  the  date  of  enactment  of  the  Telecommunications 
Act  of  1996,  as  further  defined  in  the  proceedings  described  in 
paragraph  (1)  of  this  subsection. 

SEC.  337.  [47  U.S.C.  337]  ALLOCATION  AND  ASSIGNMENT  OF  NEW  PUB- 
LIC SAFETY  SERVICES  LICENSES  AND  COMMERCIAL  LI- 
CENSES. 

(a)  In  General.— Not  later  than  January  1,  1998,  the  Commis- 
sion shall  allocate  the  electromagnetic  spectrum  between  746 
megahertz  and  806  megahertz,  inclusive,  as  follows: 

(1)  24  megahertz  of  that  spectrum  for  pubUc  safety  serv- 
ices according  to  the  terms  and  conditions  established  by  the 
Commission,  in  consultation  with  the  Secretary  of  Commerce 
and  the  Attorney  General;  and 

(2)  36  megahertz  of  that  spectrum  for  commercial  use  to 
be  assigned  by  competitive  bidding  pursuant  to  section  309(j). 

(b)  Assignment.— The  Commission  shall  commence  assign- 
ment of  licenses  for  public  safety  services  created  pursuant  to  sub- 
section (a)  no  later  than  September  30,  1998. 

(c)  Licensing  of  Unused  Frequencies  for  Public  Safety 
Services 

(1)  Use  of  unused  channels  for  public  safety  serv- 
ices.—Upon  apphcation  by  an  entity  seeking  to  provide  public 
safety  services,  the  Commission  shall  waive  any  requirement  of 
this  Act  or  its  regulations  implementing  this  Act  (other  than 
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its  regulations  regarding  harmful  interference)  to  the  extent 
necessary  to  permit  the  use  of  unassigned  frequencies  for  the 
provision  of  public  safety  services  by  such  entity.  An  applica- 
tion shall  be  granted  under  this  subsection  if  the  Commission 
finds  that — 

(A)  no  other  spectrum  allocated  to  public  safety  serv- 
ices is  immediately  available  to  satisfy  the  requested  pub- 
lic safety  service  use; 

(B)  the  requested  use  is  technically  feasible  without 
causing  harmful  interference  to  other  spectrum  users  enti- 
tled to  protection  from  such  interference  under  the  Com- 
mission's regulations; 

(C)  the  use  of  the  unassigned  frequency  for  the  provi- 
sion of  public  safety  services  is  consistent  with  other  allo- 
cations for  the  provision  of  such  services  in  the  geographic 
area  for  which  the  application  is  made; 

(D)  the  unassigned  frequency  was  allocated  for  its 
present  use  not  less  than  2  years  prior  to  the  date  on 
which  the  application  is  granted;  and 

(E)  granting  such  application  is  consistent  with  the 
public  interest. 

(2)  Applicability. — Paragraph  (1)  shall  apply  to  any  appli- 
cation to  provide  public  safety  services  that  is  pending  or  filed 
on  or  after  the  date  of  enactment  of  the  Balanced  Budget  Act 
of  1997. 

(d)  Conditions  on  Licenses. — In  establishing  service  rules 
with  respect  to  licenses  granted  pursuant  to  this  section,  the 
Commission — 

(1)  shall  establish  interference  limits  at  the  boundaries  of 
the  spectrum  block  and  service  area; 

(2)  shall  establish  any  additional  technical  restrictions  nec- 
essary to  protect  full-service  analog  television  service  and  dig- 
ital television  service  during  a  transition  to  digital  television 
service; 

(3)  may  permit  public  safety  services  licensees  and  com- 
mercial licensees — 

(A)  to  aggregate  multiple  licenses  to  create  larger 
spectrum  blocks  and  service  areas;  and 

(B)  to  disaggregate  or  partition  licenses  to  create 
smaller  spectrum  blocks  or  service  areas;  and 

(4)  shall  establish  rules  insuring  that  public  safety  services 
licensees  using  spectrum  reallocated  pursuant  to  subsection 
(a)(1)  shall  not  be  subject  to  harmful  interference  from  tele- 
vision broadcast  licensees. 

(e)  Removal  and  Relocation  of  Incumbent  Broadcast  Li- 
censees.— 

(1)  Channels  60  to  69. — Any  person  who  holds  a  tele- 
vision broadcast  license  to  operate  between  746  and  806  mega- 
hertz may  not  operate  at  that  frequency  after  the  date  on 
which  the  digital  television  service  transition  period  termi- 
nates, as  determined  by  the  Commission. 

(2)  Incumbent  qualifying  low-power  stations.— After 
making  any  allocation  or  assignment  under  this  section,  the 
Commission  shall  seek  to  assure,  consistent  with  the  Commis- 
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sion's  plan  for  allotments  for  digital  television  service,  that 
each  qualifying  low-power  television  station  is  assigned  a  fre- 
quency below  746  megahertz  to  permit  the  continued  operation 
of  such  station. 
(f)  Definitions. — For  purposes  of  this  section: 

(1)  Public  safety  services.— The  term  "public  safety 
services"  means  services — 

(A)  the  sole  or  principal  purpose  of  which  is  to  protect 
the  safety  of  life,  health,  or  property; 

(B)  that  are  provided — 

(i)  by  State  or  local  government  entities;  or 
(ii)   by    nongovernmental   organizations   that   are 
authorized  by  a  governmental  entity  whose  primary 
mission  is  the  provision  of  such  services;  and 

(C)  that  are  not  made  commercially  available  to  the 
public  by  the  provider. 

(2)  Qualifying  low-power  television  stations.— A  sta- 
tion is  a  qualifying  low-power  television  station  if,  during  the 
90  days  preceding  the  date  of  enactment  of  the  Balanced 
Budget  Act  of  1997— 

(A)  such  station  broadcast  a  minimum  of  18  hours  per 
day; 

(B)  such  station  broadcast  an  average  of  at  least  3 
hours  per  week  of  programming  that  was  produced  within 
the  market  area  served  by  such  station;  and 

(C)  such  station  was  in  compliance  with  the  require- 
ments applicable  to  low-power  television  stations. 

SEC.  338.  [47  U.S.C.  338]  CARRIAGE  OF  LOCAL  TELEVISION  SIGNALS  BY 
SATELLITE  CARRIERS. 

(a)  Carriage  Obligations.— 

(1)  In  general.— Each  satellite  carrier  providing,  under 
section  122  of  title  17,  United  States  Code,  secondary  trans- 
missions to  subscribers  located  within  the  local  market  of  a  tel- 
evision broadcast  station  of  a  primary  transmission  made  by 
that  station  shall  carry  upon  request  the  signals  of  all  tele- 
vision broadcast  stations  located  within  that  local  market,  sub- 
ject to  section  325(b). 

(2)  Remedies  for  failure  to  carry.— In  addition  to  the 
remedies  available  to  television  broadcast  stations  under  sec- 
tion 501(f)  of  title  17,  United  States  Code,  the  Commission  may 
use  the  Commission's  authority  under  this  Act  to  assure  com- 
pliance with  the  obligations  of  this  subsection,  but  in  no  in- 
stance shall  a  Commission  enforcement  proceeding  be  required 
as  a  predicate  to  the  pursuit  of  a  remedy  available  under  such 
section  501(f). 

(3)1    Low    POWER    STATION    CARRIAGE    OPTIONAL.— No    low 

power  television  station  whose  signals  are  provided  under  sec- 
tion 119(a)(14)  of  title  17,  United  States  Code,  shall  be  entitled 
to  insist  on  carriage  under  this  section,  regardless  of  whether 
the  satellite  carrier  provides  secondary  transmissions  of  the 
primary  transmissions  of  other  stations  in  the  same  local  mar- 
ket pursuant  to  section  122  of  such  title,  nor  shall  any  such 
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carriage  be  considered  in  connection  with  the  requirements  of 
subsection  (c)  of  this  section. 

(3)1  Effective  date. — No  sateUite  carrier  shall  be  re- 
quired to  carry  local  television  broadcast  stations  under  para- 
graph (1)  until  January  1,  2002. 

(4)  Carriage  of  signals  of  local  stations  in  certain 
MARKETS. — A  satellite  carrier  that  offers  multichannel  video 
programming  distribution  service  in  the  United  States  to  more 
than  5,000,000  subscribers  shall  (A)  within  1  year  after  the 
date  of  the  enactment  of  the  Satellite  Home  Viewer  Extension 
and  Reauthorization  Act  of  2004,  retransmit  the  signals  origi- 
nating as  analog  signals  of  each  television  broadcast  station  lo- 
cated in  any  local  market  within  a  State  that  is  not  part  of  the 
contiguous  United  States,  and  (B)  within  30  months  after  such 
date  of  enactment  retransmit  the  signals  originating  as  digital 
signals  of  each  such  station.  The  retransmissions  of  such  sta- 
tions shall  be  made  available  to  substantially  all  of  the  sat- 
ellite carrier's  subscribers  in  each  station's  local  market,  and 
the  retransmissions  of  the  stations  in  at  least  one  market  in 
the  State  shall  be  made  available  to  substantially  all  of  the 
satellite  carrier's  subscribers  in  areas  of  the  State  that  are  not 
within  a  designated  market  area.  The  cost  to  subscribers  of 
such  retransmissions  shall  not  exceed  the  cost  of  retrans- 
missions of  local  television  stations  in  other  States.  Within  1 
year  after  the  date  of  enactment  of  that  Act,  the  Commission 
shall  promulgate  regulations  concerning  elections  by  television 
stations  in  such  State  between  mandatory  carriage  pursuant  to 
this  section  and  retransmission  consent  pursuant  to  section 
325(b),  which  shall  take  into  account  the  schedule  on  which 
local  television  stations  are  made  available  to  viewers  in  such 
State. 

(b)  Good  Signal  Required.— 

(1)  Costs. — A  television  broadcast  station  asserting  its 
right  to  carriage  under  subsection  (a)  shall  be  required  to  bear 
the  costs  associated  with  delivering  a  good  quality  signal  to  the 
designated  local  receive  facility  of  the  satellite  carrier  or  to  an- 
other facility  that  is  acceptable  to  at  least  one-half  the  stations 
asserting  the  right  to  carriage  in  the  local  market. 

(2)  Regulations. — The  regulations  issued  under  sub- 
section (g)  shall  set  forth  the  obligations  necessary  to  carry  out 
this  subsection. 

(c)  Duplication  Not  Required.— 

(1)  Commercial  stations. — Notwithstanding  subsection 
(a)(1),  a  satellite  carrier  shall  not  be  required  to  carry  upon  re- 
quest the  signal  of  any  local  commercial  television  broadcast 
station  that  substantially  duplicates  the  signal  of  another  local 
commercial  television  broadcast  station  which  is  secondarily 
transmitted  by  the  satellite  carrier  within  the  same  local  mar- 
ket, or  to  carry  upon  request  the  signals  of  more  than  one  local 
commercial  television  broadcast  station  in  a  single  local  mar- 
ket that  is  affiliated  with  a  particular  television  network  un- 
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less   such   stations   are   licensed  to   communities   in   different 
States. 

(2)  Noncommercial  stations. — The  Commission  shall 
prescribe  regulations  limiting  the  carriage  requirements  under 
subsection  (a)  of  satellite  carriers  with  respect  to  the  carriage 
of  multiple  local  noncommercial  television  broadcast  stations. 
To  the  extent  possible,  such  regulations  shall  provide  the  same 
degree  of  carriage  by  satellite  carriers  of  such  multiple  stations 
as  is  provided  by  cable  systems  under  section  615. 

(d)  Channel  Positioning. — No  satellite  carrier  shall  be  re- 
quired to  provide  the  signal  of  a  local  television  broadcast  station 
to  subscribers  in  that  station's  local  market  on  any  particular  chan- 
nel number  or  to  provide  the  signals  in  any  particular  order,  except 
that  the  satellite  carrier  shall  retransmit  the  signal  of  the  local  tel- 
evision broadcast  stations  to  subscribers  in  the  stations'  local  mar- 
ket on  contiguous  channels  and  provide  access  to  such  station's  sig- 
nals at  a  nondiscriminatory  price  and  in  a  nondiscriminatory  man- 
ner on  any  navigational  device,  on-screen  program  guide,  or  menu. 

(e)  Compensation  for  Carriage. — A  satellite  carrier  shall  not 
accept  or  request  monetary  payment  or  other  valuable  consider- 
ation in  exchange  either  for  carriage  of  local  television  broadcast 
stations  in  fulfillment  of  the  requirements  of  this  section  or  for 
channel  positioning  rights  provided  to  such  stations  under  this  sec- 
tion, except  that  any  such  station  may  be  required  to  bear  the  costs 
associated  with  delivering  a  good  quality  signal  to  the  local  receive 
facility  of  the  satellite  carrier. 

(f)  Remedies.— 

(1)  Complaints  by  broadcast  stations.— Whenever  a 
local  television  broadcast  station  believes  that  a  satellite  car- 
rier has  failed  to  meet  its  obligations  under  subsections  (b) 
through  (e)  of  this  section,  such  station  shall  notify  the  carrier, 
in  writing,  of  the  alleged  failure  and  identify  its  reasons  for  be- 
lieving that  the  satellite  carrier  failed  to  comply  with  such  obli- 
gations. The  sateUite  carrier  shall,  within  30  days  after  such 
written  notification,  respond  in  writing  to  such  notification  and 
comply  with  such  obligations  or  state  its  reasons  for  believing 
that  it  is  in  compliance  with  such  obligations.  A  local  television 
broadcast  station  that  disputes  a  response  by  a  satellite  carrier 
that  it  is  in  compliance  with  such  obligations  may  obtain  re- 
view of  such  denial  or  response  by  filing  a  complaint  with  the 
Commission.  Such  complaint  shall  allege  the  manner  in  which 
such  satellite  carrier  has  failed  to  meet  its  obligations  and  the 
basis  for  such  allegations. 

(2)  Opportunity  to  respond. — The  Commission  shall  af- 
ford the  satellite  carrier  against  which  a  complaint  is  filed 
under  paragraph  (1)  an  opportunity  to  present  data  and  argu- 
ments to  estabUsh  that  there  has  been  no  failure  to  meet  its 
obligations  under  this  section. 

(3)  Remedial  actions;  dismissal.— Within  120  days  after 
the  date  a  complaint  is  filed  under  paragraph  (1),  the  Commis- 
sion shall  determine  whether  the  satelhte  carrier  has  met  its 
obligations  under  subsections  (b)  through  (e).  If  the  Commis- 
sion determines  that  the  satellite  carrier  has  failed  to  meet 
such  obhgations,  the  Commission  shall  order  the  satellite  car- 
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rier  to  take  appropriate  remedial  action.   If  the  Commission 
determines  that  the  satelhte  carrier  has  fully  met  the  require- 
ments of  such  subsections,  the  Commission  shall  dismiss  the 
complaint. 
(g)  Carriage  of  Local  Stations  on  a  Single  Dish. — 

(1)  Single  dish. — Each  satellite  carrier  that  retransmits 
the  analog  signals  of  local  television  broadcast  stations  in  a 
local  market  shall  retransmit  such  analog  signals  in  such  mar- 
ket by  means  of  a  single  reception  antenna  and  associated 
equipment. 

(2)  Exception. — If  the  carrier  retransmits  signals  in  the 
digital  television  service,  the  carrier  shall  retransmit  such  dig- 
ital signals  in  such  market  by  means  of  a  single  reception  an- 
tenna and  associated  equipment,  but  such  antenna  and  associ- 
ated equipment  may  be  separate  from  the  single  reception  an- 
tenna and  associated  equipment  used  for  analog  television 
service  signals. 

(3)  Effective  date. — The  requirements  of  paragraphs  (1) 
and  (2)  of  this  subsection  shall  apply  on  and  after  ]8  months 
after  the  date  of  enactment  of  the  Satellite  Home  Viewer 
Extension  and  Reauthorization  Act  of  2004. 

(4)  Notice  of  disruptions. — A  carrier  that  is  providing 
signals  of  a  local  television  broadcast  station  in  a  local  market 
under  this  section  on  the  date  of  enactment  of  the  Satellite 
Home  Viewer  Extension  and  Reauthorization  Act  of  2004  shall, 
not  later  than  15  months  after  such  date  of  enactment,  provide 
to  the  licensees  for  such  stations  and  the  carrier's  subscribers 
in  such  local  market  a  notice  that  displays  prominently  and 
conspicuously  a  clear  statement  of^ 

(A)  any  reallocation  of  signals  between  different  recep- 
tion antennas  and  associated  equipment  that  the  carrier 
intends  to  make  in  order  to  comply  with  the  requirements 
of  this  subsection; 

(B)  the  need,  if  any,  for  subscribers  to  obtain  an  addi- 
tional reception  antenna  and  associated  equipment  to  re- 
ceive such  signals;  and 

(C)  any  cessation  of  carriage  or  other  material  change 
in  the  carriage  of  signals  as  a  consequence  of  the  require- 
ments of  this  paragraph. 

(h)  Additional  Notices  to  Subscribers,  Networks,  and 
Stations  Concerning  Signal  Carriage.— 

(1)  Notices  to  and  elections  by  subscribers  con- 
cerning GRANDFATHERED  SIGNALS. — Any  carrier  that  provides 
a  distant  signal  of  a  network  station  to  a  subscriber  pursuant 
section  339(a)(2)(A)  shall— 

(A)  within  60  days  after  the  local  signal  of  a  network 
station  of  the  same  television  network  is  available  pursu- 
ant to  section  338,  or  within  60  days  after  the  date  of 
enactment  of  the  Satellite  Home  Viewer  Extension  and  Re- 
authorization Act  of  2004,  whichever  is  later,  send  a  notice 
to  the  subscriber — 

(i)  offering  to  substitute  the  local  network  signal 
for  the  duplicating  distant  network  signal;  and 
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(ii)  informing  the  subscriber  that,  if  the  subscriber 
fails  to  respond  in  60  days,  the  subscriber  will  lose  the 
distant  network  signal  but  will  be  permitted  to  sub- 
scribe to  the  local  network  signal;  and 
(B)  if  the  subscriber — 

(i)  elects  to  substitute  such  local  network  signal 
within  such  60  days,  switch  such  subscriber  to  such 
local  network  signal  within  10  days  after  the  end  of 
such  60-day  period;  or 

(ii)  fails  to  respond  within  such  60  days,  terminate 
the  distant  network  signal  within  10  days  after  the 
end  of  such  60-day  period. 
(2)  Notice  to  station  licensees  of  commencement  of 
local-into-local  service.— 

(A)  Notice  required.— Within  180  days  after  the  date 
of  enactment  of  the  Satellite  Home  Viewer  Extension  and 
Reauthorization  Act  of  2004,  the  Commission  shall  revise 
the  regulations  under  this  section  relating  to  notice  to 
broadcast  station  licensees  to  comply  with  the  require- 
ments of  this  paragraph. 

(B)  Contents  of  commencement  notice. — The  notice 
required  by  such  regulations  shall  inform  each  television 
broadcast  station  licensee  within  any  local  market  in 
which  a  satellite  carrier  proposes  to  commence  carriage  of 
signals  of  stations  from  that  market,  not  later  than  60 
days  prior  to  the  commencement  of  such  carriage — 

(i)  of  the  carrier's  intention  to  launch  local-into- 
local  service  under  this  section  in  a  local  market,  the 
identity  of  that  local  market,  and  the  location  of  the 
carrier's  proposed  local  receive  facility  for  that  local 
market; 

(ii)  of  the  right  of  such  licensee  to  elect  carriage 
under  this  section  or  grant  retransmission  consent 
under  section  325(b); 

(iii)  that  such  licensee  has  30  days  from  the  date 
of  the  receipt  of  such  notice  to  make  such  election;  and 

(iv)  that  failure  to  make  such  election  will  result 
in  the  loss  of  the  right  to  demand  carriage  under  this 
section  for  the  remainder  of  the  3-year  cycle  of  car- 
riage under  section  325. 

(C)  Transmission  of  notices. — Such  regulations  shall 
require  that  each  satellite  carrier  shall  transmit  the  no- 
tices required  by  such  regulation  via  certified  mail  to  the 
address  for  such  television  station  licensee  listed  in  the 
consolidated  database  system  maintained  by  the  Commis- 
sion. 

(i)  Privacy  Rights  of  Satellite  Subscribers.— 

(1)  Notice. — At  the  time  of  entering  into  an  agreement  to 
provide  any  satellite  service  or  other  service  to  a  subscriber 
and  at  least  once  a  year  thereafter,  a  satellite  carrier  shall  pro- 
vide notice  in  the  form  of  a  separate,  written  statement  to  such 
subscriber  which  clearly  and  conspicuously  informs  the  sub- 
scriber of — 
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(A)  the  nature  of  personally  identifiable  information 
collected  or  to  be  collected  with  respect  to  the  subscriber 
and  the  nature  of  the  use  of  such  information; 

(B)  the  nature,  frequency,  and  purpose  of  any  disclo- 
sure which  may  be  made  of  such  information,  including  an 
identification  of  the  types  of  persons  to  whom  the  disclo- 
sure may  be  made; 

(C)  the  period  during  which  such  information  will  be 
maintained  by  the  satellite  carrier; 

(D)  the  times  and  place  at  which  the  subscriber  may 
have  access  to  such  information  in  accordance  with  para- 
graph (5);  and 

(E)  the  limitations  provided  by  this  section  with  re- 
spect to  the  collection  and  disclosure  of  information  by  a 
satellite  carrier  and  the  right  of  the  subscriber  under  para- 
graphs (7)  and  (9)  to  enforce  such  limitations. 

In  the  case  of  subscribers  who  have  entered  into  such  an  agree- 
ment before  the  effective  date  of  this  subsection,  such  notice 
shall  be  provided  within  180  days  of  such  date  and  at  least 
once  a  year  thereafter. 

(2)  Definitions. — For  purposes  of  this  subsection,  other 
than  paragraph  (9) — 

(A)  the  term  "personally  identifiable  information"  does 
not  include  any  record  of  aggregate  data  which  does  not 
identify  particular  persons; 

(B)  the  term  "other  service"  includes  any  wire  or  radio 
communications  service  provided  using  any  of  the  facilities 
of  a  satellite  carrier  that  are  used  in  the  provision  of  sat- 
ellite service;  and 

(C)  the  term  "satellite  carrier"  includes,  in  addition  to 
persons  within  the  definition  of  satellite  carrier,  any  per- 
son who — 

(i)  is  owned  or  controlled  by,  or  under  common 
ownership  or  control  with,  a  satellite  carrier;  and 

(ii)  provides  any  wire  or  radio  communications 
service. 

(3)  Prohibitions. — 

(A)  Consent  to  collection. — Except  as  provided  in 
subparagraph  (B),  a  satellite  carrier  shall  not  use  any 
facilities  used  by  the  satellite  carrier  to  collect  personally 
identifiable  information  concerning  any  subscriber  without 
the  prior  written  or  electronic  consent  of  the  subscriber 
concerned. 

(B)  Exceptions. — A  satellite  carrier  may  use  such 
facilities  to  collect  such  information  in  order  to — 

(i)  obtain  information  necessary  to  render  a  sat- 
ellite service  or  other  service  provided  by  the  satellite 
carrier  to  the  subscriber;  or 

(ii)  detect  unauthorized  reception  of  satellite  com- 
munications. 

(4)  Disclosure.— 

(A)  Consent  to  disclosure. — Except  as  provided  in 
subparagraph  (B),  a  satellite  carrier  shall  not  disclose  per- 
sonally identifiable  information  concerning  any  subscriber 
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without  the  prior  written  or  electronic  consent  of  the  sub- 
scriber concerned  and  shall  take  such  actions  as  are  nec- 
essary to  prevent  unauthorized  access  to  such  information 
by  a  person  other  than  the  subscriber  or  satellite  carrier. 
(B)  Exceptions. — A  satellite  carrier  may  disclose  such 
information  if  the  disclosure  is — 

(i)  necessary  to  render,  or  conduct  a  legitimate 
business  activity  related  to,  a  satellite  service  or  other 
service  provided  by  the  satellite  carrier  to  the  sub- 
scriber; 

(ii)  subject  to  paragraph  (9),  made  pursuant  to  a 
court  order  authorizing  such  disclosure,  if  the  sub- 
scriber is  notified  of  such  order  by  the  person  to  whom 
the  order  is  directed; 

(iii)  a  disclosure  of  the  names  and  addresses  of 
subscribers  to  any  satellite  service  or  other  service, 
if— 

(I)  the  satellite  carrier  has  provided  the  sub- 
scriber the  opportunity  to  prohibit  or  limit  such 
disclosure;  and 

(II)  the  disclosure  does  not  reveal,  directly  or 
indirectly,  the — 

(aa)  extent  of  any  viewing  or  other  use  by 
the  subscriber  of  a  satellite  service  or  other 
service  provided  by  the  satellite  carrier;  or 

(bb)  the  nature  of  any  transaction  made 

by  the  subscriber  over  any  facilities  used  by 

the  satellite  carrier;  or 

(iv)  to  a  government  entity  as  authorized  under 

chapter  119,   121,  or  206  of  title   18,  United  States 

Code,   except  that  such  disclosure   shall  not  include 

records  revealing  satellite  subscriber  selection  of  video 

programming  from  a  satellite  carrier. 

(5)  Access  by  subscriber.— A  satellite  subscriber  shall  be 
provided  access  to  all  personally  identifiable  information  re- 
garding that  subscriber  which  is  collected  and  maintained  by 
a  satellite  carrier.  Such  information  shall  be  made  available  to 
the  subscriber  at  reasonable  times  and  at  a  convenient  place 
designated  by  such  satellite  carrier.  A  satellite  subscriber  shall 
be  provided  reasonable  opportunity  to  correct  any  error  in  such 
information. 

(6)  Destruction  of  information. — A  satelhte  carrier 
shall  destroy  personally  identifiable  information  if  the  informa- 
tion is  no  longer  necessary  for  the  purpose  for  which  it  was  col- 
lected and  there  are  no  pending  requests  or  orders  for  access 
to  such  information  under  paragraph  (5)  or  pursuant  to  a  court 
order. 

(7)  Penalties. — Any  person  aggrieved  by  any  act  of  a  sat- 
ellite carrier  in  violation  of  this  section  may  bring  a  civil  action 
in  a  United  States  district  court.  The  court  may  award — 

(A)  actual  damages  but  not  less  than  liquidated  dam- 
ages computed  at  the  rate  of  $100  a  day  for  each  day  of 
violation  or  $1,000,  whichever  is  higher; 

(B)  punitive  damages;  and 
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(C)  reasonable  attorneys'  fees  and  other  litigation  costs 
reasonably  incurred. 
The  remedy  provided  by  this  subsection  shall  be  in  addition  to 
any  other  lawful  remedy  available  to  a  satellite  subscriber. 

(8)  Rule  of  construction.— Nothing  in  this  title  shall  be 
construed  to  prohibit  any  State  from  enacting  or  enforcing  laws 
consistent  with  this  section  for  the  protection  of  subscriber  pri- 
vacy. 

(9)  Court  orders. — Except  as  provided  in  paragraph 
(4)(B)(iv),  a  governmental  entity  may  obtain  personally  identi- 
fiable information  concerning  a  satellite  subscriber  pursuant  to 
a  court  order  only  if,  in  the  court  proceeding  relevant  to  such 
court  order — 

(A)  such  entity  offers  clear  and  convincing  evidence 
that  the  subject  of  the  information  is  reasonably  suspected 
of  engaging  in  criminal  activity  and  that  the  information 
sought  would  be  material  evidence  in  the  case;  and 

(B)  the  subject  of  the  information  is  afforded  the 
opportunity  to  appear  and  contest  such  entity's  claim. 

(j)  Regulations  by  Commission.— Within  1  year  after  the  date 
of  the  enactment  of  this  section,  the  Commission  shall  issue  regula- 
tions implementing  this  section  following  a  rulemaking  proceeding. 
The  regulations  prescribed  under  this  section  shall  include  require- 
ments on  satellite  carriers  that  are  comparable  to  the  requirements 
on  cable  operators  under  sections  614(b)(3)  and  (4)  and  615(g)(1) 
and  (2). 

(k)  Definitions. — ^As  used  in  this  section: 

(1)  Distributor. — The  term  "distributor"  means  an  entity 
which  contracts  to  distribute  secondary  transmissions  from  a 
satellite  carrier  and,  either  as  a  single  channel  or  in  a  package 
with  other  programming,  provides  the  secondary  transmission 
either  directly  to  individual  subscribers  or  indirectly  through 
other  program  distribution  entities. 

(2)  Local  receive  facility.— The  term  "local  receive  facil- 
ity" means  the  reception  point  in  each  local  market  which  a 
satellite  carrier  designates  for  delivery  of  the  signal  of  the  sta- 
tion for  purposes  of  retransmission. 

(3)  Local  market. — The  term  "local  market"  has  the 
meaning  given  that  term  under  section  122(j)  of  title  17, 
United  States  Code. 

(4)  Low  power  television  station.— The  term  "low  power 
television  station"  means  a  low  power  television  station  as  de- 
fined under  section  74.701(f)  of  title  47,  Code  of  Federal  Regu- 
lations, as  in  effect  on  June  1,  2004.  For  purposes  of  this  para- 
graph, the  term  "low  power  television  station"  includes  a  low 
power  television  station  that  has  been  accorded  primary  status 
as  a  Class  A  television  licensee  under  section  73.6001(a)  of  title 
47,  Code  of  Federal  Regulations. 

(5)  Satellite  carrier. — The  term  "satellite  carrier"  has 
the  meaning  given  such  term  under  section  119(d)  of  title  17, 
United  States  Code. 

(6)  Secondary  transmission.— The  term  "secondary 
transmission"  has  the  meaning  given  such  term  in  section 
119(d)  of  title  17,  United  States  Code. 
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(7)  Subscriber. — The  term  "subscriber"  has  the  meaning 
given  that  term  under  section  122(j)  of  title  17,  United  States 
Code. 

(8)  Television  broadcast  station.— The  term  "television 
broadcast  station"  has  the  meaning  given  such  term  in  section 
325(b)(7). 

SEC.  339.  [47  U.S.C.  339]  CARRIAGE  OF  DISTANT  TELEVISION  STATIONS 
BY  SATELLITE  CARRIERS. 

(a)  Provisions  Relating  to  Carriage  of  Distant  Signals.— 

(1)  Carriage  permitted.— 

(A)  In  general. — Subject  to  section  119  of  title  17, 
United  States  Code,  any  satellite  carrier  shall  be  per- 
mitted to  provide  the  signals  of  no  more  than  two  network 
stations  in  a  single  day  for  each  television  network  to  any 
household  not  located  within  the  local  markets  of  those 
network  stations. 

(B)  Additional  service. — In  addition  to  signals  pro- 
vided under  subparagraph  (A),  any  satellite  carrier  may 
also  provide  service  under  the  statutory  license  of  section 
122  of  title  17,  United  States  Code,  to  the  local  market 
within  which  such  household  is  located.  The  service  pro- 
vided under  section  122  of  such  title  may  be  in  addition  to 
the  two  signals  provided  under  section  119  of  such  title. 
Such  two  network  stations  may  be  comprised  of  both  the 
analog  signal  and  digital  signal  of  not  more  than  two  net- 
work stations. 

(2)  Replacement  of  distant  signals  with  local  sig- 
nals.— Notwithstanding  any  other  provision  of  paragraph  (1), 
the  following  rules  shall  apply  after  the  date  of  enactment  of 
the  Satellite  Home  Viewer  Extension  and  Reauthorization  Act 
of  2004: 

(A)  Rules  for  grandfathered  subscribers  to  ana- 
log SIGNALS. — 

(i)  For  those  receiving  distant  analog  sig- 
nals.— In  the  case  of  a  subscriber  of  a  satellite  carrier 
who  is  eligible  to  receive  the  analog  signal  of  a  net- 
work station  solely  by  reason  of  section  119(e)  of  title 
17,  United  States  Code  (in  this  subparagraph  referred 
to  as  a  "distant  analog  signal"),  and  who,  as  of  October 
1,  2004,  is  receiving  the  distant  analog  signal  of  that 
network  station,  the  following  shall  apply: 

(I)  In  a  case  in  which  the  satellite  carrier 
makes  available  to  the  subscriber  the  analog  sig- 
nal of  a  local  network  station  affiliated  with  the 
same  television  network  pursuant  to  section  338, 
the  carrier  may  only  provide  the  secondary  trans- 
missions of  the  distant  analog  signal  of  a  station 
affiliated  with  the  same  network  to  that 
subscriber — 

(aa)  if,  within  60  days  after  receiving  the 
notice  of  the  satellite  carrier  under  section 
338(h)(1)  of  this  Act,  the  subscriber  elects  to 
retain  the  distant  analog  signal;  but 
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(bb)  only  until  such  time  as  the  sub- 
scriber elects  to  receive  such  local  analog  sig- 
nal. 

(II)  Notwithstanding  subclause  (I),  the  carrier 
may  not  retransmit  the  distant  analog  signal  to 
any  subscriber  who  is  eligible  to  receive  the  ana- 
log signal  of  a  network  station  solely  by  reason  of 
section  119(e)  of  title  17,  United  States  Code,  un- 
less such  carrier,  within  60  days  after  the  date  of 
the    enactment    of   the    Satellite    Home    Viewer 
Extension  and  Reauthorization  Act  of  2004,  sub- 
mits to  that  television  network  the  list  and  state- 
ment required  by  subparagraph  (F)(i). 
(ii)  For  those  not  receiving  distant  analog 
SIGNALS. — In  the  case  of  any  subscriber  of  a  satellite 
carrier  who  is  eligible  to  receive  the  distant  analog  sig- 
nal of  a  network  station  solely  by  reason  of  section 
119(e)  of  title  17,  United  States  Code,  and  who  did  not 
receive  a  distant  analog  signal  of  a  station  affiliated 
with  the  same  network  on  October  1,  2004,  the  carrier 
may  not  provide  the  secondary  transmissions  of  the 
distant  analog  signal  of  a  station  affiliated  with  the 
same  network  to  that  subscriber. 
(B)  Rules  for  other  subscribers  to  analog  sig- 
nals.— In  the  case  of  a  subscriber  of  a  satellite  carrier  who 
is  eligible  to  receive  the  analog  signal  of  a  network  station 
under  this  section  (in  this  subparagraph  referred  to  as  a 
"distant  analog  signal"),  other  than  subscribers  to  whom 
subparagraph  (A)  applies,  the  following  shall  apply: 

(i)  In  a  case  in  which  the  satellite  carrier  makes 
available  to  that  subscriber,  on  January  1,  2005,  the 
analog  signal  of  a  local  network  station  affiliated  with 
the  same  television  network  pursuant  to  section  338, 
the  carrier  may  only  provide  the  secondary  trans- 
missions of  the  distant  analog  signal  of  a  station  affil- 
iate with  the  same  network  to  that  subscriber  if  the 
subscriber's  satellite  carrier,  not  later  than  March  1, 
2005,  submits  to  that  television  network  the  list  and 
statement  required  by  subparagraph  (F)(i). 

(ii)  In  a  case  in  which  the  satellite  carrier  does  not 
make  available  to  that  subscriber,  on  January  1,  2005, 
the  analog  signal  of  a  local  network  station  pursuant 
to  section  338,  the  carrier  may  only  provide  the  sec- 
ondary transmissions  of  the  distant  analog  signal  of  a 
station  affiliated  with  the  same  network  to  that  sub- 
scriber if — 

(I)  that  subscriber  seeks  to  subscribe  to  such 
distant  analog  signal  before  the  date  on  which 
such  carrier  commences  to  carry  pursuant  to  sec- 
tion 338  the  analog  signals  of  stations  from  the 
local  market  of  such  local  network  station;  and 

(II)  the  satellite  carrier,  within  60  days  after 
such  date,  submits  to  each  television  network  the 
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list    and    statement    required    by    subparagraph 
(FXii). 

(C)  Future  applicability.— A  satellite  carrier  may 
not  provide  a  distant  analog  signal  (within  the  meaning  of 
subparagraph  (A)  or  (B))  to  a  person  who — 

(i)  is  not  a  subscriber  lawfully  receiving  such  sec- 
ondary transmission  as  of  the  date  of  the  enactment  of 
the  Satellite  Home  Viewer  Extension  and  Reauthoriza- 
tion Act  of  2004;  and 

(ii)  at  the  time  such  person  seeks  to  subscribe  to 
receive  such  secondary  transmission,  resides  in  a  local 
market  where  the  satellite  carrier  makes  available  to 
that  person  the  analog  signal  of  a  local  network  sta- 
tion affiliated  with  the  same  television  network  pursu- 
ant to  section  338,  and  the  retransmission  of  such  sig- 
nal by  such  carrier  can  reach  such  subscriber. 

(D)  Special  rules  for  distant  digital  signals.— 

(i)  Eligibility. — In  the  case  of  a  subscriber  of  a 
satellite  carrier  who,  with  respect  to  a  local  network 
station — 

(I)  is  a  subscriber  whose  household  is  located 
outside  the  coverage  area  of  the  analog  signal  of 
such  station  as  predicted  by  the  model  specified  in 
subsection  (c)(3)  of  this  section  for  the  signal 
intensity  required  under  section  73.683(a)  of  title 
47  of  the  Code  of  Federal  Regulations,  or  a  suc- 
cessor regulation; 

(II)  is  in  an  unserved  household  as  deter- 
mined under  section  119(d)(1)(A)  of  title  17, 
United  States  Code;  or 

(III)  is,  after  the  date  on  which  the  conditions 
required  by  clause  (vii)  are  met  with  respect  to 
such  station,  determined  under  clause  (vi)  of  this 
subparagraph  to  be  unable  to  receive  a  digital  sig- 
nal of  such  local  network  station  that  exceeds  the 
signal  intensity  standard  specified  in  such  clause; 

such  subscriber  is  eligible  to  receive  the  digital  signal 
of  a  distant  network  station  affiliated  with  the  same 
network  under  this  section  (in  this  subparagraph  re- 
ferred to  as  a  "distant  digital  signal")  subject  to  the 
provisions  of  this  subparagraph. 

(ii)  Pre-enactment  distant  digital  signal  sub- 
scribers.— Any  ehgible  subscriber  under  this  subpara- 
graph who  is  a  lav^l  subscriber  to  such  a  distant  dig- 
ital signal  as  of  the  date  of  enactment  of  the  Satellite 
Home  Viewer  Extension  and  Reauthorization  Act  of 
2004  may  continue  to  receive  such  distant  digital  sig- 
nal, whether  or  not  such  subscriber  elects  to  subscribe 
to  local  digital  signals. 

(iii)  LOCAL-TO-LOCAL  ANALOG  MARKETS.— In  a  Case 

in  which  the  satellite  carrier  makes  available  to  an  eli- 
gible subscriber  under  this  subparagraph  the  analog 
signal  of  a  local  network  station  pursuant  to  section 
338,  the  carrier  may  only  provide  the  distant  digital 


Sec.  339         COMMUNICATIONS  ACT  OF  1934 226 

signal  of  a  station  affiliated  with  the  same  network  to 
that  subscriber  if — 

(I)  in  the  case  of  any  local  market  in  the  48 
contiguous  States  of  the  United  States,  the  distant 
digital  signal  is  the  secondary  transmission  of  a 
station  whose  prime  time  network  programming  is 
generally  broadcast  simultaneously  with,  or  later 
than,  the  prime  time  network  programming  of  the 
affiliate  of  the  same  network  in  the  local  market; 

(II)  in  any  local  market,  the  retransmission  of 
the  distant  digital  signal  of  the  distant  station 
occupies  at  least  the  equivalent  bandwidth  (as 
such  term  is  defined  by  the  Commission  under 
section  340(h)(4))  as  the  digital  signal  broadcast 
by  such  station;  and 

(III)  the  subscriber  subscribes  to  the  analog 
signal  of  such  local  network  station  within  60 
days  after  such  signal  is  made  available  by  the 
satellite  carrier,  and  adds  to  or  replaces  such  ana- 
log signal  with  the  digital  signal  from  such  local 
network  station  within  60  days  after  such  signal 
is  made  available  by  the  satellite  carrier,  except 
that  such  distant  digital  signal  may  continue  to  be 
provided  to  a  subscriber  who  cannot  be  reached  by 
the  satellite  transmission  of  the  local  digital  sig- 
nal. 

(iv)  LOCAL-TO-LOCAL  DIGITAL  MARKETS.— After  the 

date  on  which  a  satellite  carrier  makes  available  the 
digital  signal  of  a  local  network  station,  the  carrier 
may  not  offer  the  distant  digital  signal  of  a  network 
station  affiliated  with  the  same  television  network  to 
any  new  subscriber  to  such  distant  digital  signal  after 
such  date,  except  that  such  distant  digital  signal  may 
be  provided  to  a  new  subscriber  who  cannot  be 
reached  by  the  satellite  transmission  of  the  local  dig- 
ital signal. 

(v)  NON-LOCAL-TO-LOCAL  MARKETS.— After  the  date 
of  enactment  of  the  Satellite  Home  Viewer  Extension 
and  Reauthorization  Act  of  2004,  if  the  satellite  car- 
rier does  not  make  available  the  digital  signal  of  a 
local  network  station  in  a  local  market,  the  satellite 
carrier  may  offer  a  new  subscriber  after  such  date  who 
is  eligible  under  this  subparagraph  a  distant  digital 
signal  from  a  station  affiliated  with  the  same  network 
and,  in  the  case  of  any  local  market  in  the  48  contig- 
uous States  of  the  United  States,  whose  prime  time 
network  programming  is  generally  broadcast  simulta- 
neously with,  or  later  than,  the  prime  time  network 
programming  of  the  affiliate  of  the  same  network  in 
the  local  market,  except  that — 

(I)  such  carrier  may  continue  to  provide  such 
distant  digital  signal  to  such  a  subscriber  after 
the  date  on  which  the  carrier  makes  available  the 
digital  signal  of  a  local  network  station  affiliated 


227 COMMUNICATIONS  ACT  OF  1934 Sec.  339 

with  such  network  only  if  such  subscriber  sub- 
scribes to  the  digital  signal  from  such  local  net- 
work station;  and 

(II)  the  limitation  contained  in  subclause  (I)  of 
this  clause  shall  not  apply  to  a  subscriber  that 
cannot  be  reached  by  the  satellite  transmission  of 
the  local  digital  signal, 
(vi)  Signal  testing  for  digital  signals.— 

(I)  A  subscriber  shall  be  eligible  for  a  distant 
digital  signal  under  clause  (i)(III)  if  such  sub- 
scriber is  determined,  based  on  a  test  conducted  in 
accordance  with  section  73.686(d)  of  title  47,  Code 
of  Federal  Regulations,  or  any  successor  regula- 
tion, not  to  be  able  to  receive  a  signal  that  exceeds 
the  signal  intensity  standard  in  section 
73.622(e)(1)  of  title  47,  Code  of  Federal  Regula- 
tions, as  in  effect  on  the  date  of  enactment  of  the 
Satellite  Home  Viewer  Extension  and  Reauthor- 
ization Act  of  2004. 

(II)  Such  test  shall  be  conducted,  upon  written 
request  for  a  digital  signal  strength  test  by  the 
subscriber  to  the  satellite  carrier,  within  30  days 
after  the  date  the  subscriber  submits  such  request 
for  the  test.  Such  test  shall  be  conducted  by  a 
qualified  and  independent  person  selected  by  the 
satellite  carrier  and  the  network  station  or  sta- 
tions, or  who  has  been  previously  approved  by  the 
satellite  carrier  and  by  each  affected  network  sta- 
tion but  not  previously  disapproved.  A  tester  may 
not  be  so  disapproved  for  a  test  after  the  tester 
has  commenced  such  test. 

(III)  Unless  the  satellite  carrier  and  the  net- 
work station  or  stations  otherwise  agree,  the  costs 
of  conducting  the  test  shall  be  borne  as  follows: 

(aa)  If  the  subscriber  is  not  eligible  for  a 
distant  digital  signal  under  clause  (i)(I)  of  this 
subparagraph  (by  reason  of  being  outside  of 
the  coverage  area  of  the  analog  signal),  the 
satellite  carrier  may  request  the  station  li- 
censee for  a  waiver. 

(bb)  If  the  licensee  agrees  to  a  waiver,  or 
fails  to  respond  to  a  waiver  request  within  30 
days,  the  subscriber  may  receive  such  distant 
digital  signal. 

(cc)  If  the  hcensee  refuses  to  grant  a 
waiver,  the  subscriber  may  request  the  sat- 
ellite carrier  to  conduct  the  test. 

(dd)  If  the  satellite  carrier  requests  the 
test  and — 

(AA)  the  station's  signal  is  deter- 
mined to  exceed  such  signal  intensity 
standard,  the  costs  of  the  test  shall  be 
borne  by  the  satellite  carrier;  and 
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(BB)    the    station's    signal    is    deter- 
mined to  not  exceed  such  signal  intensity 
standard,  the  costs  of  the  test  shall  be 
borne  by  the  licensee, 
(ee)  If  the  satellite  carrier  does  not  re- 
quest the  test,  or  fails  to  respond  within  30 
days,  the  subscriber  may  request  the  test  be 
conducted  under  the  supervision  of  the  car- 
rier, and  the  costs  of  the  test  shall  be  borne 
by  the  subscriber  in  accordance  with  regula- 
tions prescribed  by  the  Commission.  Such  reg- 
ulations shall  also  require  the  carrier  to  notify 
the  subscriber  of  the  typical  costs  of  such  test, 
(vii)  Trigger  events  for  use  of  testing.— A 
subscriber  shall  not  be  eligible  for  a  distant  digital  sig- 
nal under  clause  (iXlII)  pursuant  to  a  test  conducted 
under  clause  (vii)  until — 

(I)  in  the  case  of  a  subscriber  whose  house- 
hold is  located  within  the  area  predicted  to  be 
served  (by  the  predictive  model  for  analog  signals 
under  subsection  (b)(3)  of  this  section)  by  the  sig- 
nal of  a  local  network  station  and  who  is  seeking 
a  distant  digital  signal  of  a  station  affiliated  with 
the  same  network  as  that  local  network  station — 

(aa)  April  30,  2006,  if  such  local  network 
station  is  within  the  top  100  television  mar- 
kets and — 

(AA)  has  received  a  tentative  digital 
television  service  channel  designation 
that  is  the  same  as  such  station's  current 
digital  television  service  channel;  or 

(BB)  has  been  found  by  the  Commis- 
sion to  have  lost  interference  protection; 
or 

(bb)  July  15,  2007,  for  any  other  local  net- 
work stations,  other  than  translator  stations 
licensed  to  broadcast  on  the  date  of  enactment 
of  the  Satellite  Home  Viewer  Extension  and 
Reauthorization  Act  of  2004;  or 

(II)  in  the  case  of  a  translator  station,  1  year 
after  the  date  on  which  the  Commission  completes 
all  actions  necessary  for  the  allocation  and  assign- 
ment of  digital  television  licenses  to  television 
translator  stations. 

(viii)  Testing  waivers. — Upon  request  by  a  local 
network  station,  the  Commission  may  grant  a  waiver 
with  respect  to  such  station  to  the  beginning  of  testing 
under  clause  (vii),  and  prohibit  subscribers  from  re- 
ceiving digital  signal  strength  testing  with  respect  to 
such  station.  Such  a  request  shall  be  filed  not  less 
than  5  months  prior  to  the  implementation  deadline 
specified  in  such  clause,  and  the  Commission  shall  act 
on  such  request  by  such  implementation  deadline. 
Such  a  waiver  shall  expire  at  the  end  of  not  more  than 
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6  months,  except  that  a  waiver  may  be  renewed  upon 
a  proper  showing.  The  Commission  may  only  grant 
such  a  request  upon  submission  of  clear  and  con- 
vincing evidence  that  the  station's  digital  signal  cov- 
erage is  limited  due  to  the  unremediable  presence  of 
one  or  more  of  the  following: 

(I)  the  need  for  international  coordination  or 
approvals; 

(II)  clear  zoning  or  environmental  legal 
impediments; 

(III)  force  majeure; 

(IV)  the  station  experiences  a  substantial  de- 
crease in  its  digital  signal  coverage  area  due  to 
necessity  of  using  side-mounted  antenna; 

(V)  substantial  technical  problems  that  result 
in  a  station  experiencing  a  substantial  decrease  in 
its  coverage  area  solely  due  to  actions  to  avoid 
interference  with  emergency  response  providers; 
or 

(VI)  no  satellite  carrier  is  providing  the  re- 
transmission of  the  analog  signals  of  local  network 
stations  under  section  338  in  the  local  market. 

Under  no  circumstances  may  such  a  waiver  be  based 
upon  financial  exigency. 

(ix)  Special  waiver  provision  for  trans- 
lators.— Upon  request  by  a  television  translator  sta- 
tion, the  Commission  may  grant,  for  not  more  than  3 
years,  a  waiver  with  respect  to  such  station  to  the 
beginning  of  testing  under  clause  (vii),  and  prohibit 
subscribers  from  receiving  digital  signal  strength  test- 
ing with  respect  to  such  station,  if  the  Commission 
determines  that  the  translator  station  is  not  broad- 
casting a  digital  signal  due  to  one  or  more  of  the  fol- 
lowing: 

(I)  frequent  occurrence  of  inclement  weather; 
or 

(II)  mountainous  terrain  at  the  transmitter 
tower  location. 

(x)  Savings  provision.— Nothing  in  this  subpara- 
graph shall  be  construed  to  affect  a  satellite  carrier's 
obligations  under  section  338. 

(xi)  Definition. — For  purposes  of  clause  (viii),  the 
term  "emergency  response  providers"  means  Federal, 
State,  or  local  governmental  and  nongovernmental 
emergency  public  safety,  law  enforcement,  fire,  emer- 
gency response,  emergency  medical  (including  hospital 
emergency  facilities),  and  related  personnel,  organiza- 
tions, agencies,  or  authorities. 

(E)  Authority  to  grant  station-specific  waivers. — 
This  paragraph  shall  not  prohibit  a  retransmission  of  a 
distant  analog  signal  or  distant  digital  signal  (within  the 
meaning  of  subparagraph  (A),  (B),  or  (D))  of  any  distant 
network  station  to  any  subscriber  to  whom  the  signal  of  a 
local  network  station  affiliated  with  the  same  network  is 
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available,  if  and  to  the  extent  that  such  local  network  sta- 
tion has  affirmatively  granted  a  waiver  from  the  require- 
ments of  this  paragraph  to  such  satellite  carrier  with  re- 
spect to  retransmission  of  such  distant  network  station  to 
such  subscriber. 

(F)  Notices  to  networks  of  distant  signal  sub- 
scribers.— 

(i)  Within  60  days  after  the  date  of  enactment  of 
the  Satellite  Home  Viewer  Extension  and  Reauthoriza- 
tion Act  of  2004,  each  satellite  carrier  that  provides  a 
distant  signal  of  a  network  station  to  a  subscriber  pur- 
suant to  subparagraph  (A)  or  (B)(i)  of  this  paragraph 
shall  submit  to  each  network — 

(I)  a  list,  aggregated  by  designated  market 
area,  identifying  each  subscriber  provided  such  a 
signal  by — 

(aa)  name; 

(bb)  address  (street  or  rural  route  num- 
ber, city.  State,  and  zip  code);  and 

(cc)  the  distant  network  signal  or  signals 
received;  and 

(II)  a  statement  that,  to  the  best  of  the  car- 
rier's knowledge  and  belief  after  having  made  dili- 
gent and  good  faith  inquiries,  the  subscriber  is 
qualified  under  the  existing  law  to  receive  the  dis- 
tant network  signal  or  signals  pursuant  to  sub- 
paragraph (A)  or  (B)(i)  of  this  paragraph. 

(ii)  Within  60  days  after  the  date  a  satellite  car- 
rier commences  to  carry  pursuant  to  section  338  the 
signals  of  stations  from  a  local  market,  such  a  satellite 
carrier  that  provides  a  distant  signal  of  a  network  sta- 
tion to  a  subscriber  pursuant  to  subparagraph  (B)(ii) 
of  this  paragraph  shall  submit  to  each  network — 

(I)  a  list  identifying  each  subscriber  in  that 
local  market  provided  such  a  signal  by — 

(aa)  name; 

(bb)  address  (street  or  rural  route  num- 
ber, city.  State,  and  zip  code);  and 

(cc)  the  distant  network  signal  or  signals 
received;  and 

(II)  a  statement  that,  to  the  best  of  the  car- 
rier's knowledge  and  belief  after  having  made  dili- 
gent and  good  faith  inquiries,  the  subscriber  is 
qualified  under  the  existing  law  to  receive  the  dis- 
tant network  signal  or  signals  pursuant  to  sub- 
paragraph (B)(ii)  of  this  paragraph. 

(G)  Other  provisions  not  affected.— This  para- 
graph shall  not  affect  the  eligibility  of  a  subscriber  to  re- 
ceive secondary  transmissions  under  section  340  of  this 
Act  or  as  an  unserved  household  included  under  section 
119(a)(12)  of  title  17,  United  States  Code. 

(H)  Available  defined. — For  purposes  of  this  para- 
graph, a  satellite  carrier  makes  available  a  local  signal  to 
a  subscriber  or  person  if  the  satellite  carrier  offers  that 
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local  signal  to  other  subscribers  who  reside  in  the  same  zip 

code  as  that  subscriber  or  person. 

(3)  Penalty  for  violation.— Any  satelhte  carrier  that 
knowingly  and  willfully  provides  the  signals  of  television  sta- 
tions to  subscribers  in  violation  of  this  subsection  shall  be  lia- 
ble for  a  forfeiture  penalty  under  section  503  in  the  amount  of 
$50,000  for  each  violation  or  each  day  of  a  continuing  viola- 
tion.,! except  that  paragraph  (2)(D)  of  this  subsection,  relating 
to  the  provision  of  distant  digital  signals,  shall  be  enforceable 
under  the  provisions  of  section  340(f) 

(b)  Extension  of  Network  Nonduplication,  Syndicated 
Exclusivity,  and  Sports  Blackout  to  Satellite  Retrans- 
mission.— 

(1)  Extension  of  protections.— Within  45  days  after  the 
date  of  the  enactment  of  the  Satellite  Home  Viewer  Improve- 
ment Act  of  1999,  the  Commission  shall  commence  a  single 
rulemaking  proceeding  to  establish  regulations  that — 

(A)  apply  network  nonduplication  protection  (47  CFR 
76.92)  syndicated  exclusivity  protection  (47  CFR  76.151), 
and  sports  blackout  protection  (47  CFR  76.67)  to  the  re- 
transmission of  the  signals  of  nationally  distributed  super- 
stations  by  satellite  carriers  to  subscribers;  and 

(B)  to  the  extent  technically  feasible  and  not  economi- 
cally prohibitive,  apply  sports  blackout  protection  (47  CFR 
76.67)  to  the  retransmission  of  the  signals  of  network  sta- 
tions by  satellite  carriers  to  subscribers. 

(2)  Deadline  for  action.— The  Commission  shall  com- 
plete all  actions  necessary  to  prescribe  regulations  required  by 
this  section  so  that  the  regulations  shall  become  effective 
within  1  year  after  such  date  of  enactment. 

(c)  Eligibility  for  Retransmission.— 

(1)  Study  of  digital  strength  testing  procedures.— 

(A)  Study  required.— Not  later  than  1  year  after  the 
date  of  the  enactment  of  the  Satellite  Home  Viewer  Exten- 
sion and  Reauthorization  Act  of  2004,  the  Federal  Commu- 
nications Commission  shall  complete  an  inquiry  regarding 
whether,  for  purposes  of  identifying  if  a  household  is 
unserved  by  an  adequate  digital  signal  under  section 
119(d)(10)  of  title  17,  United  States  Code,  the  digital  signal 
strength  standard  in  section  73.622(e)(1)  of  title  47,  Code 
of  Federal  Regulations,  or  the  testing  procedures  in  section 
73.686(d)  of  title  47,  Code  of  Federal  Regulations,  such 
statutes  or  regulations  should  be  revised  to  take  into  ac- 
count the  types  of  antennas  that  are  available  to  con- 
sumers. 

(B)  Study  considerations.— In  conducting  the  study 
under  this  paragraph,  the  Commission  shall  consider 
whether — 

(i)  to  account  for  the  fact  that  an  antenna  can  be 
mounted  on  a  roof  or  placed  in  a  home  and  can  be 
fixed  or  capable  of  rotating; 


1  So  in  law.  The  period  following  the  words  "continuing  violation"  should  appear  at  the  end 
of  the  paragraph.  See  amendment  made  by  section  204(a)(4)  of  the  Satellite  Home  Viewer 
Extension  and  Reauthorization  Act  of  2004  (Public  Law  108-447;  118  Stat.  3416). 
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(ii)  section  73.686(d)  of  title  47,  Code  of  Federal 
Regulations,  should  be  amended  to  create  different 
procedures  for  determining  if  the  requisite  digital  sig- 
nal strength  is  present  than  for  determining  if  the  req- 
uisite analog  signal  strength  is  present; 

(iii)  a  standard  should  be  used  other  than  the 
presence  of  a  signal  of  a  certain  strength  to  ensure 
that  a  household  can  receive  a  high-quality  picture 
using  antennas  of  reasonable  cost  and  ease  of  installa- 
tion; 

(iv)  to  develop  a  predictive  methodology  for  deter- 
mining whether  a  household  is  unserved  by  an  ade- 
quate digital  signal  under  section  119(d)(10)  of  title 
17,  United  States  Code; 

(v)  there  is  a  wide  variation  in  the  ability  of  rea- 
sonably priced  consumer  digital  television  sets  to  re- 
ceive over-the-air  signals,  such  that  at  a  given  signal 
strength  some  may  be  able  to  display  high-quality  pic- 
tures while  others  cannot,  whether  such  variation  is 
related  to  the  price  of  the  television  set,  and  whether 
such  variation  should  be  factored  into  setting  a  stand- 
ard for  determining  whether  a  household  is  unserved 
by  an  adequate  digital  signal;  and 

(vi)  to  account  for  factors  such  as  building  loss,  ex- 
ternal interference  sources,  or  undesired  signals  from 
both  digital  television  and  analog  television  stations 
using  either  the  same  or  adjacent  channels  in  nearby 
markets,  foliage,  and  man-made  clutter. 
(C)  Report. — Not  later  than  1  year  after  the  date  of 
the  enactment  of  the  Satellite  Home  Viewer  Extension  and 
Reauthorization  Act  of  2004,  the  Federal  Communications 
Commission  shall  submit  to  the  Committee  on  Energy  and 
Commerce  of  the  House  of  Representatives  and  the  Com- 
mittee on  Commerce,  Science,  and  Transportation  of  the 
Senate  a  report  containing — 

(i)  the  results  of  the  study  under  this  paragraph; 
and 

(ii)  recommendations,  if  any,  as  to  what  changes 
should  be  made  to  Federal  statutes  or  regulations. 
(2)  Waivers. — ^A  subscriber  who  is  denied  the  retrans- 
mission of  a  signal  of  a  network  station  under  section  119  of 
title  17,  United  States  Code,  may  request  a  waiver  from  such 
denial  by  submitting  a  request,  through  such  subscriber's  sat- 
ellite carrier,  to  the  network  station  asserting  that  the  retrans- 
mission is  prohibited.  The  network  station  shall  accept  or  re- 
ject a  subscriber's  request  for  a  waiver  within  30  days  after  re- 
ceipt of  the  request.  The  subscriber  shall  be  permitted  to  re- 
ceive such  retransmission  under  section  119(d)(10)(B)  of  title 
17,  United  States  Code,  if  such  station  agrees  to  the  waiver  re- 
quest and  files  with  the  satellite  carrier  a  written  waiver  with 
respect  to  that  subscriber  allowing  the  subscriber  to  receive 
such  retransmission.  If  a  television  network  station  fails  to  ac- 
cept or  reject  a  subscriber's  request  for  a  waiver  within  the  30- 
day  period  after  receipt  of  the  request,  that  station  shall  be 
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deemed  to  agree  to  the  waiver  request  and  have  filed  such 
written  waiver. 

(3)  Establishment  of  improved  predictive  model  re- 
quired.— Within  180  days  after  the  date  of  the  enactment  of 
the  Satelhte  Home  Viewer  Improvement  Act  of  1999,  the  Com- 
mission shall  take  all  actions  necessary,  including  any  recon- 
sideration, to  develop  and  prescribe  by  rule  a  point-to-point 
predictive  model  for  reliably  and  presumptively  determining 
the  ability  of  individual  locations  to  receive  signals  in  accord- 
ance with  the  signal  intensity  standard  in  effect  under  section 
119(d)(10)(A)  of  title  17,  United  States  Code.  In  prescribing 
such  model,  the  Commission  shall  rely  on  the  Individual  Loca- 
tion Longley-Rice  model  set  forth  by  the  Federal  Communica- 
tions Commission  in  Docket  No.  98-201  and  ensure  that  such 
model  takes  into  account  terrain,  building  structures,  and 
other  land  cover  variations.  The  Commission  shall  establish 
procedures  for  the  continued  refinement  in  the  application  of 
the  model  by  the  use  of  additional  data  as  it  becomes  available. 

(4)  Objective  verification.— 

(A)  In  general. — If  a  subscribers  request  for  a  waiver 
under  paragraph  (2)  is  rejected  and  the  subscriber  submits 
to  the  subscriber's  satellite  carrier  a  request  for  a  test  veri- 
fying the  subscriber's  inability  to  receive  a  signal  that 
meets  the  signal  intensity  standard  in  effect  under  section 
119(d)(10)(A)  of  title  17,  United  States  Code,  the  satellite 
carrier  and  the  network  station  or  stations  asserting  that 
the  retransmission  is  prohibited  with  respect  to  that  sub- 
scriber shall  select  a  qualified  and  independent  person  to 
conduct  a  test  in  accordance  with  section  73.686(d)  of  its 
regulations  (47  CFR  73.686(d)),  or  any  successor  regula- 
tion. Such  test  shall  be  conducted  within  30  days  after  the 
date  the  subscriber  submits  a  request  for  the  test.  If  the 
written  findings  and  conclusions  of  a  test  conducted  in 
accordance  with  such  section  (or  any  successor  regulation) 
demonstrate  that  the  subscriber  does  not  receive  a  signal 
that  meets  or  exceeds  the  signal  intensity  standard  in  ef- 
fect under  section  119(d)(10)(A)  of  title  17,  United  States 
Code,  the  subscriber  shall  not  be  denied  the  retrans- 
mission of  a  signal  of  a  network  station  under  section  119 
of  title  17,  United  States  Code. 

(B)  Designation  of  tester  and  allocation  of 
COSTS. — If  the  satellite  carrier  and  the  network  station  or 
stations  asserting  that  the  retransmission  is  prohibited  are 
unable  to  agree  on  such  a  person  to  conduct  the  test,  the 
person  shall  be  designated  by  an  independent  and  neutral 
entity  designated  by  the  Commission  by  rule.  Unless  the 
satellite  carrier  and  the  network  station  or  stations  other- 
wise agree,  the  costs  of  conducting  the  test  under  this 
paragraph  shall  be  borne  by  the  satellite  carrier,  if  the  sta- 
tion's signal  meets  or  exceeds  the  signal  intensity  standard 
in  eff'ect  under  section  119(d)(10)(A)  of  title  17,  United 
States  Code,  or  by  the  network  station,  if  its  signal  fails 
to  meet  or  exceed  such  standard. 
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(C)  Avoidance  of  undue  burden.—  Commission  reg- 
ulations prescribed  under  this  paragraph  shall  seek  to 
avoid  any  undue  burden  on  any  party. 

(D)  Reduction  of  verification  burdens.— Within  1 
year  after  the  date  of  enactment  of  the  Satellite  Home 
Viewer  Extension  and  Reauthorization  Act  of  2004,  the 
Commission  shall  by  rule  exempt  from  the  verification 
requirements  of  subparagraph  (A)  any  request  for  a  test 
made  by  a  subscriber  to  a  satellite  carrier  to  whom  the  re- 
transmission of  the  signals  of  local  broadcast  stations  is 
available  under  section  338  from  such  carrier. 

(E)  Exception. — A  satellite  carrier  may  refuse  to  en- 
gage in  the  testing  process.  If  the  carrier  does  so  refuse, 
a  subscriber  in  a  local  market  in  which  the  satellite  carrier 
does  not  offer  the  signals  of  local  broadcast  stations  under 
section  338  may,  at  his  or  her  own  expense,  authorize  a 
signal  intensity  test  to  be  performed  pursuant  to  the  proce- 
dures specified  by  the  Commission  in  section  73.686(d)  of 
title  47,  Code  of  Federal  Regulations,  by  a  tester  who  is 
approved  by  the  satellite  carrier  and  by  each  affected  net- 
work station,  or  who  has  been  previously  approved  by  the 
satellite  carrier  and  by  each  affected  network  station  but 
not  previously  disapproved.  A  tester  may  not  be  so  dis- 
approved for  a  test  after  the  tester  has  commenced  such 
test.  The  tester  shall  give  5  business  days  advance  written 
notice  to  the  satellite  carrier  and  to  the  affected  network 
station  or  stations.  A  signal  intensity  test  conducted  in 
accordance  with  this  subparagraph  shall  be  determinative 
of  the  signal  strength  received  at  that  household  for  pur- 
poses of  determining  whether  the  household  is  capable  of 
receiving  a  Grade  B  intensity  signal. 

(5)  Definition. — Notwithstanding  subsection  (d)(4),  for 
purposes  of  paragraphs  (2)  and  (4)  of  this  subsection,  the  term 
"satellite  carrier"  includes  a  distributor  (as  defined  in  section 
119(d)(1)  of  title  17,  United  States  Code),  but  only  if  the  sat- 
ellite distributor's  relationship  with  the  subscriber  includes 
billing,  collection,  service  activation,  and  service  deactivation, 
(d)  Definitions. — For  the  purposes  of  this  section: 

(1)  Local  market.— The  term  "local  market"  has  the 
meaning  given  that  term  under  section  122(j)  of  title  17, 
United  States  Code. 

(2)  Nationally  distributed  superstation.— The  term 
"nationally  distributed  superstation"  means  a  television  broad- 
cast station,  licensed  by  the  Commission,  that — 

(A)  is  not  owned  or  operated  by  or  affiliated  with  a  tel- 
evision network  that,  as  of  January  1,  1995,  offered  inter- 
connected program  service  on  a  regular  basis  for  15  or 
more  hours  per  week  to  at  least  25  affiliated  television  li- 
censees in  10  or  more  States; 

(B)  on  May  1,  1991,  was  retransmitted  by  a  satellite 
carrier  and  was  not  a  network  station  at  that  time;  and 

(C)  was,  as  of  July  1,  1998,  retransmitted  by  a  sat- 
ellite carrier  under  the  statutory  license  of  section  119  of 
title  17,  United  States  Code. 
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(3)  Network  station.— The  term  "network  station"  has 
the  meaning  given  such  term  under  section  119(d)  of  title  17, 
United  States  Code. 

(4)  Satellite  carrier.— The  term  "sateUite  carrier"  has 
the  meaning  given  such  term  under  section  119(d)  of  title  17, 
United  States  Code. 

(5)  Television  network.— The  term  "television  network" 
means  a  television  network  in  the  United  States  which  offers 
an  interconnected  program  service  on  a  regular  basis  for  15  or 
more  hours  per  week  to  at  least  25  affiliated  broadcast  stations 
in  10  or  more  States. 

SEC.  340.  [47  U.S.C.  340]  SIGNIFICANTLY  VIEWED  SIGNALS  PERMITTED 
TO  BE  CARRIED. 

(a)  Significantly  Viewed  Stations.— In  addition  to  the 
broadcast  signals  that  subscribers  may  receive  under  section  338 
and  339,  a  satellite  carrier  is  also  authorized  to  retransmit  to  a 
subscriber  located  in  a  community  the  signal  of  any  station  located 
outside  the  local  market  in  which  such  subscriber  is  located,  to  the 
extent  such  signal — 

(1)  has,  before  the  date  of  enactment  of  the  Satellite  Home 
Viewer  Extension  and  Reauthorization  Act  of  2004,  been  deter- 
mined by  the  Federal  Communications  Commission  to  be  a  sig- 
nal a  cable  operator  may  carry  as  significantly  viewed  in  such 
community,  except  to  the  extent  that  such  signal  is  prevented 
from  being  carried  by  a  cable  system  in  such  community  under 
the  Commission's  network  nonduplication  and  syndicated 
exclusivity  rules;  or 

(2)  is,  after  such  date  of  enactment,  determined  by  the 
Commission  to  be  significantly  viewed  in  such  community  in 
accordance  with  the  same  standards  and  procedures  con- 
cerning shares  of  viewing  hours  and  audience  surveys  as  are 
applicable  under  the  rules,  regulations,  and  authorizations  of 
the  Commission  to  determining  with  respect  to  a  cable  system 
whether  signals  are  significantly  viewed  in  a  community. 

(b)  Limitations.— 

(1)  Analog  service  limited  to  subscribers  taking 
local-into-local  service.— With  respect  to  a  signal  that 
originates  as  an  analog  signal  of  a  network  station,  this  section 
shall  apply  only  to  retransmissions  to  subscribers  of  a  satellite 
carrier  who  receive  retransmissions  of  a  signal  that  originates 
as  an  analog  signal  of  a  local  network  station  from  that  sat- 
ellite carrier  pursuant  to  section  338. 

(2)  Digital  service  limitations. — With  respect  to  a  signal 
that  originates  as  a  digital  signal  of  a  network  station,  this  sec- 
tion shall  apply  only  if — 

(A)  the  subscriber  receives  from  the  satellite  carrier 
pursuant  to  section  338  the  retransmission  of  the  digital 
signal  of  a  network  station  in  the  subscriber's  local  market 
that  is  affiliated  with  the  same  television  network;  and 

(B)  either— 

(i)  the  retransmission  of  the  local  network  station 
occupies  at  least  the  equivalent  bandwidth  as  the  dig- 
ital signal  retransmitted  pursuant  to  this  section;  or 
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(ii)  the  retransmission  of  the  local  network  station 
is  comprised  of  the  entire  bandwidth  of  the  digital  sig- 
nal broadcast  by  such  local  network  station. 

(3)  Limitation  not  applicable  where  no  network 
AFFILL^TES. — The  limitations  in  paragraphs  (1)  and  (2)  shall 
not  prohibit  a  retransmission  under  this  section  to  a  subscriber 
located  in  a  local  market  in  which  there  are  no  network  sta- 
tions affiliated  with  the  same  television  network  as  the  station 
whose  signal  is  being  retransmitted  pursuant  to  this  section. 

(4)  Authority  to  grant  station-specific  waivers.— 
Paragraphs  (1)  and  (2)  shall  not  prohibit  a  retransmission  of 
a  network  station  to  a  subscriber  if  and  to  the  extent  that  the 
network  station  in  the  local  market  in  which  the  subscriber  is 
located,  and  that  is  affiliated  with  the  same  television  network, 
has  privately  negotiated  and  affirmatively  granted  a  waiver 
from  the  requirements  of  paragraph  (1)  and  (2)  to  such  sat- 
ellite carrier  with  respect  to  retransmission  of  the  significantly 
viewed  station  to  such  subscriber. 

(c)  Publication  and  Modifications  of  Lists;  Regulations.— 

(1)  In  general.— The  Commission  shall— 

(A)  within  60  days  after  the  date  of  enactment  of  the 
Satellite  Home  Viewer  Extension  and  Reauthorization  Act 
of  2004— 

(i)  publish  a  list  of  the  stations  that  are  eligible 
for  retransmission  under  subsection  (a)(1)  and  the 
communities  in  which  such  stations  are  eligible  for 
such  retransmission;  and 

(ii)  commence  a  rulemaking  proceeding  to  imple- 
ment this  section  by  publication  of  a  notice  of  proposed 
rulemaking; 

(B)  adopt  rules  pursuant  to  such  rulemaking  within  1 
year  after  such  date  of  enactment. 

(2)  Public  availability  of  list.— The  Commission  shall 
make  readily  available  to  the  public  in  electronic  form,  on  the 
Internet  website  of  the  Commission  or  other  comparable  facil- 
ity, a  list  of  the  stations  that  are  eligible  for  retransmission 
under  subsection  (a)  and  the  communities  in  which  such  sta- 
tions are  eligible  for  such  retransmission.  The  Commission 
shall  update  such  list  within  10  business  days  after  the  date 
on  which  the  Commission  issues  an  order  making  any  modi- 
fication of  such  stations  and  communities. 

(3)  Modifications.— In  addition  to  cable  operators  and  tel- 
evision broadcast  station  licensees,  the  Commission  shall  per- 
mit a  satellite  carrier  to  petition  for  decisions  and  orders — 

(A)  by  which  stations  may  be  added  to  those  that  are 
eligible  for  retransmission  under  subsection  (a),  and  by 
which  communities  may  be  added  in  which  such  stations 
are  eligible  for  such  retransmission;  and 

(B)  by  which  network  nonduplication  or  syndicated 
exclusivity  regulations  are  applied  to  the  retransmission  in 
accordance  with  subsection  (e). 

(d)  Effect  on  Other  Obligations  and  Rights.— 

(1)  No  effect  on  carriage  obligations.— Carriage  of  a 
signal  under  this  section  is  not  mandatory,  and  any  right  of  a 
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station  licensee  to  have  the  signal  of  such  station  carried  under 
section  338  is  not  affected  by  the  eligibility  of  such  station  to 
be  carried  under  this  section. 

(2)  Retransmission  consent  rights  not  affected. — The 
eligibility  of  the  signal  of  a  station  to  be  carried  under  this  sec- 
tion does  not  affect  any  right  of  the  licensee  of  such  station  to 
grant  (or  withhold)  retransmission  consent  under  section 
325(b)(1). 

(e)  Network    Nonduplication    and    Syndicated    Exclu- 
sivity.— 

(1)  Not  applicable  except  as  provided  by  commission 
regulations. — Signals  eligible  to  be  carried  under  this  section 
are  not  subject  to  the  Commission's  regulations  concerning  net- 
work nonduplication  or  syndicated  exclusivity  unless,  pursuant 
to  regulations  adopted  by  the  Commission,  the  Commission 
determines  to  permit  network  nonduplication  or  syndicated 
exclusivity  to  apply  within  the  appropriate  zone  of  protection. 

(2)  Limitation. — Nothing  in  this  subsection  or  Commission 
regulations  shall  permit  the  application  of  network  nonduplica- 
tion or  syndicated  exclusivity  regulations  to  the  retransmission 
of  distant  signals  of  network  stations  that  are  carried  by  a  sat- 
ellite carrier  pursuant  to  a  statutory  license  under  section 
119va)(2)(A)  or  (B)  of  title  17,  United  States  Code,  with  respect 
to  persons  who  reside  in  unserved  households,  under 
119(a)(4)(A),  or  under  section  119(a)(12),  of  such  title. 

(f)  Enforcement.— 

(1)  Orders  and  damages. — Upon  complaint,  the  Commis- 
sion shall  issue  a  cease  and  desist  order  to  any  satellite  carrier 
found  to  have  violated  this  section  in  carrying  any  television 
broadcast  station.  Such  order  may,  if  a  complaining  station  re- 
quests damages — 

(A)  provide  for  the  award  of  damages  to  a  complaining 
station  that  establishes  that  the  violation  was  committed 
in  bad  faith,  in  an  amount  up  to  $50  per  subscriber,  per 
station,  per  day  of  the  violation;  and 

(B)  provide  for  the  award  of  damages  to  a  prevailing 
satellite  carrier  if  the  Commission  determines  that  the 
complaint  was  frivolous,  in  an  amount  up  to  $50  per  sub- 
scriber alleged  to  be  in  violation,  per  station  alleged,  per 
day  of  the  alleged  violation. 

(2)  Commission  decision.— The  Commission  shall  issue  a 
final  determination  resolving  a  complaint  brought  under  this 
subsection  not  later  than  180  days  after  the  submission  of  a 
complaint  under  this  subsection.  The  Commission  may  hear 
witnesses  if  it  clearly  appears,  based  on  written  filings  by  the 
parties,  that  there  is  a  genuine  dispute  about  material  facts. 
Except  as  provided  in  the  preceding  sentence,  the  Commission 
may  issue  a  final  ruling  based  on  written  filings  by  the  parties. 

(3)  Remedies  in  addition. — The  remedies  under  this  sub- 
section are  in  addition  to  any  remedies  available  under  title 
17,  United  States  Code. 

(4)  No  EFFECT  on  COPYRIGHT  PROCEEDINGS. — Any  deter- 
mination, action,  or  failure  to  act  of  the  Commission  under  this 
subsection  shall  have  no  effect  on  any  proceeding  under  title 
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17,  United  States  Code,  and  shall  not  be  introduced  in  evi- 
dence in  any  proceeding  under  that  title.  In  no  instance  shall 
a  Commission  enforcement  proceeding  under  this  subsection  be 
required  as  a  predicate  to  the  pursuit  of  a  remedy  available 
under  title  17. 

(g)  Notices  Concerning  Significantly  Viewed  Stations.— 
Each  satellite  carrier  that  proposes  to  commence  the  retrans- 
mission of  a  station  pursuant  to  this  section  in  any  local  market 
shall— 

(1)  not  less  than  60  days  before  commencing  such  retrans- 
mission, provide  a  written  notice  to  any  television  broadcast 
station  in  such  local  market  of  such  proposal;  and 

(2)  designate  on  such  carrier's  website  all  significantly 
viewed  signals  carried  pursuant  to  section  340  and  the  commu- 
nities in  which  the  signals  are  carried. 

(h)  Additional  Corresponding  Changes  in  Regulations.— 

(1)  Community-by-community  elections.— The  Commis- 
sion shall,  no  later  than  October  30,  2005,  revise  section  76.66 
of  its  regulations  (47  CFR  76.66),  concerning  satellite  broadcast 
signal  carriage,  to  permit  (at  the  next  cycle  of  elections  under 
section  325)  a  television  broadcast  station  that  is  located  in  a 
local  market  into  which  a  satellite  carrier  retransmits  a  tele- 
vision broadcast  station  pursuant  to  section  338,  to  elect,  with 
respect  to  such  satellite  carrier,  between  retransmission  con- 
sent pursuant  to  such  section  325  and  mandatory  carriage  pur- 
suant to  section  338  separately  for  each  county  within  such 
station's  local  market,  if — 

(A)  the  satellite  carrier  has  notified  the  station,  pursu- 
ant to  paragraph  (3),  that  it  intends  to  carry  another  affil- 
iate of  the  same  network  pursuant  to  this  section  during 
the  relevant  election  period  in  the  station's  local  market; 
or 

(B)  on  the  date  notification  under  paragraph  (3)  was 
due,  the  satellite  carrier  was  retransmitting  into  the  sta- 
tion's local  market  pursuant  to  this  section  an  affiliate  of 
the  same  television  network. 

(2)  Unified  negotiations. — In  revising  its  regulations  as 
required  by  paragraph  (1),  the  Commission  shall  provide  that 
any  such  station  shall  conduct  a  unified  negotiation  for  the  en- 
tire portion  of  its  local  market  for  which  retransmission  con- 
sent is  elected. 

(3)  Additional  provisions.— The  Commission  shall,  no 
later  than  October  30,  2005,  revise  its  regulations  to  provide 
the  following: 

(A)  Notifications  by  satellite  carrier. — A  satellite 
carrier's  retransmission  of  television  broadcast  stations 
pursuant  to  this  section  shall  be  subject  to  the  following 
limitations: 

(i)  In  any  local  market  in  which  the  satellite  car- 
rier provides  service  pursuant  to  section  338  on  the 
date  of  enactment  of  the  Satellite  Home  Viewer  Exten- 
sion and  Reauthorization  Act  of  2004,  the  carrier  may 
notify  a  television  broadcast  station  in  that  market,  at 
least  60  days  prior  to  any  date  on  which  the  station 
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must  thereafter  make  an  election  under  section  76.66 
of  the  Commission's  regulations  (47  CFR  76.66),  of — 

(I)  each  affiliate  of  the  same  television  net- 
work that  the  carrier  reserves  the  right  to  re- 
transmit into  that  station's  local  market  pursuant 
to  this  section  during  the  next  election  cycle  under 
such  section  of  such  regulations;  and 

(II)  for  each  such  affiliate,  the  communities 
into  which  the  satellite  carrier  reserves  the  right 
to  make  such  retransmissions. 

(ii)  In  any  local  market  in  which  the  satellite  car- 
rier commences  service  pursuant  to  section  338  after 
the  date  of  enactment  of  the  Satellite  Home  Viewer 
Extension  and  Reauthorization  Act  of  2004,  the  carrier 
may  notify  a  station  in  that  market,  at  least  60  days 
prior  to  the  introduction  of  such  service  in  that  mar- 
ket, and  thereafter  at  least  60  days  prior  to  any  date 
on  which  the  station  must  thereafter  make  an  election 
under  section  76.66  of  the  Commission's  regulations 
(47  CFR  76.66),  of  each  affiliate  of  the  same  television 
network  that  the  carrier  reserves  the  right  to  re- 
transmit into  that  station's  local  market  during  the 
next  election  cycle  under  such  section  of  such  regula- 
tions. 

(iii)  Beginning  with  the  2005  election  cycle,  a  sat- 
ellite carrier  may  only  retransmit  pursuant  to  this  sec- 
tion during  the  pertinent  election  period  a  signal — 

(I)  as  to  which  it  has  provided  the  notifica- 
tions set  forth  in  clauses  (i)  and  (ii);  or 

(II)  that  it  was  retransmitting  into  the  local 
market  under  this  section  as  of  the  date  such  noti- 
fications were  due. 

(B)  Harmonization  of  elections  and  retrans- 
mission CONSENT  agreements. — If  a  satellite  carrier  noti- 
fies a  television  broadcast  station  that  it  reserves  the  right 
to  retransmit  an  affiliate  of  the  same  television  network 
during  the  next  election  cycle  pursuant  to  this  section,  the 
station  may  choose  between  retransmission  consent  and 
mandatory  carriage  for  any  portion  of  the  3-year  election 
cycle  that  is  not  covered  by  an  existing  retransmission  con- 
sent agreement, 
(i)  Definitions. — As  used  in  this  section: 

(1)  Local  market;  satellite  carrier;  subscriber;  tele- 
vision BROADCAST  STATION. — The  terms  "local  market",  "sat- 
ellite carrier",  "subscriber",  and  "television  broadcast  station" 
have  the  meanings  given  such  terms  in  section  338(k). 

(2)  Network  station;  television  network.— The  terms 
"network  station"  and  "television  network"  have  the  meanings 
given  such  terms  in  section  339(d). 

(3)  Community.— The  term  "community"  means— 

(A)  a  county  or  a  cable  community,  as  determined 
under  the  rules,  regulations,  and  authorizations  of  the 
Commission  appHcable  to  determining  with  respect  to  a 
cable  system  whether  signals  are  significantly  viewed;  or 
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(B)  a  satellite  community,  as  determined  under  such 
rules,  regulations,  and  authorizations  (or  revisions  thereof) 
as  the  Commission  may  prescribe  in  implementing  the 
requirements  of  this  section. 

(4)  Bandwidth. — The  terms  "equivalent  bandwidth"  and 
"entire  bandwidth"  shall  be  defined  by  the  Commission  by  reg- 
ulation, except  that  this  paragraph  shall  not  be  construed — 

(A)  to  prevent  a  satellite  operator  from  using  compres- 
sion technology; 

(B)  to  require  a  satellite  operator  to  use  the  identical 
bandwidth  or  bit  rate  as  the  local  or  distant  broadcaster 
whose  signal  it  is  retransmitting; 

(C)  to  require  a  satellite  operator  to  use  the  identical 
bandwidth  or  bit  rate  for  a  local  network  station  as  it  does 
for  a  distant  network  station; 

(D)  to  affect  a  satellite  operator's  obligations  under 
subsection  (a)(1);  or 

(E)  to  affect  the  definitions  of  "program  related"  and 
"primary  video". 

SEC.  341.  [47  U.S.C.  341]  CARRIAGE  OF  TELEVISION  SIGNALS  TO  CER- 
TAIN SUBSCRIBERS. » 

(a)(1)  In  General. — A  cable  operator  or  satellite  carrier  may 
elect  to  retransmit,  to  subscribers  in  an  eligible  county. — 

(A)  any  television  broadcast  stations  that  are  located  in 
the  State  in  which  the  county  is  located  and  that  any  cable  op- 
erator or  satellite  carrier  was  retransmitting  to  subscribers  in 
the  county  on  January  1,  2004;  or 

(B)  up  to  2  television  broadcast  stations  located  in  the 
State  in  which  the  county  is  located,  if  the  number  of  television 
broadcast  stations  that  the  cable  operator  or  satellite  carrier  is 
authorized  to  carry  under  paragraph  (1)  is  less  than  3. 

(2)  Deemed  Significantly  Viewed.— A  station  described  in 
subsection  (a)  is  deemed  to  be  significantly  viewed  in  the  eligible 
county  within  the  meaning  of  section  76.54  of  the  Commission's 
regulations  (47  CFR  76.54). 

(3)  Definition  of  Eligible  County.— For  purposes  of  this  sec- 
tion, the  term  "eligible  county"  means  any  1  of  4  counties  that — 

(A)  are  all  in  a  single  State; 

(B)  on  January  1,  2004,  were  each  in  designated  market 
areas  in  which  the  majority  of  counties  were  located  in  another 
State  or  States;  and 

(C)  as  a  group  had  a  combined  total  of  41,340  television 
households  according  to  the  U.S.  Television  Household  Esti- 
mates by  Nielsen  Media  Research  for  2003-2004. 

(4)  Limitation. — Carriage  of  a  station  under  this  section  shall 
be  at  the  option  of  the  cable  operator  or  satellite  carrier. 

(b)  Certain  Markets. — Notwithstanding  any  other  provision 
of  law,  a  satellite  carrier  may  not  carry  the  signal  of  a  television 
station  into  an  adjacent  local  market  that  is  comprised  of  only  a 


iThe  placement  of  section  341  after  section  340  (as  added  by  section  211  of  Satellite  Home 
Viewer  Extension  and  Reauthorization  Act  of  2004;  Public  Law  108-447;  118  Stat.  3430)  reflects 
the  probable  intent  of  Congress  even  though  the  amendment  instruction  provides  to  insert  a 
new  section  341  "after  section  339". 
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portion  of  a  county,  other  than  to  unserved  households  located  in 
that  county. 

PART  II— RADIO  EQUIPMENT  AND  RADIO 
OPERATORS  ON  BOARD  SHIP 

SEC.  351.  [47  U.S.C.  351]  SHIP  RADIO  STATIONS  AND  OPERATIONS. 

(a)  Except  as  provided  in  section  352  hereof  it  shall  be 
unlawful — 

(1)  For  any  ship  of  the  United  States,  other  than  a  cargo  ship 
of  less  than  three  hundred  gross  tons,  to  be  navigated  in  the  open 
sea  outside  of  a  harbor  or  port,  or  for  any  ship  of  the  United  States 
or  any  foreign  country,  other  than  a  cargo  ship  of  less  than  three 
hundred  gross  tons,  to  leave  or  attempt  to  leave  any  harbor  or  port 
of  the  United  States  for  a  voyage  in  the  open  sea,  unless  such  ship 
is  equipped  with  an  efficient  radio  station  in  operating  condition, 
as  specified  by  subparagraphs  (A)  and  (B)  of  this  paragraph,  in 
charge  of  and  operated  by  one  or  more  radio  officers  or  operators, 
adequately  installed  and  protected  so  as  to  insure  proper  operation, 
and  so  as  not  to  endanger  the  ship  and  radio  station  as  hereinafter 
provided,  and,  in  the  case  of  a  ship  of  the  United  States,  unless 
there  is  on  board  a  valid  station  license  issued  in  accordance  with 
this  Act. 

(A)  Passenger  ships  irrespective  of  size  and  cargo  ships  of 
one  thousand  six  hundred  gross  tons  and  upward  shall  be 
equipped  with  a  radiotelegraph  station  complying  with  the  pro- 
visions of  this  part; 

(B)  Cargo  ships  of  three  hundred  gross  tons  and  upward 
but  less  than  one  thousand  six  hundred  gross  tons,  unless 
equipped  with  a  radiotelegraph  station  complying  with  the  pro- 
visions of  this  part,  shall  be  equipped  with  a  radiotelephone 
station  compl3ring  with  the  provisions  of  this  part. 

(2)  For  any  ship  of  the  United  States  of  one  thousand  six  hun- 
dred gross  tons  and  upward  to  be  navigated  in  the  open  sea  outside 
of  a  harbor  or  port,  or  for  any  such  ship  of  the  United  States  or 
any  foreign  country  to  leave  or  attempt  to  leave  any  harbor  or  port 
of  the  United  States  for  a  voyage  in  the  open  sea,  unless  such  ship 
is  equipped  with  efficient  radio  direction  finding  apparatus  ap- 
proved by  the  Commission,  properly  adjusted  in  operating  condition 
as  hereinafter  provided. 

(b)  A  ship  which  is  not  subject  to  the  provisions  of  this  part 
at  the  time  of  its  departure  on  a  voyage  shall  not  become  subject 
to  such  provisions  on  account  of  any  deviation  from  its  intended 
voyage  due  to  stress  of  weather  or  any  other  cause  over  which  nei- 
ther the  master,  the  owner,  nor  the  charterer  (if  any)  has  control. 
SEC.  352.  [47  U.S.C.  352]  EXCEPTIONS. 

(a)  The  provisions  of  this  part  shall  not  apply  to — 

(1)  A  ship  of  war; 

(2)  A  ship  of  the  United  States  belonging  to  and  operated  by 
the  Government,  except  a  ship  of  the  Maritime  Administration  of 
the  Department  of  Transportation,  the  Inland  and  Coastwise 
Waterways  Service,  or  the  Panama  Canal  Company; 
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(3)  A  foreign  ship  belonging  to  a  country  which  is  a  party  to 
any  Safety  Convention  in  force  between  the  United  States  and  that 
country  which  ship  carries  a  vahd  certificate  exempting  said  ship 
from  the  radio  provisions  of  that  Convention,  or  which  ship 
conforms  to  the  radio  requirements  of  such  Convention  or  Regula- 
tions and  has  on  board  a  valid  certificate  to  that  effect,  or  which 
ship  is  not  subject  to  the  radio  provisions  of  any  such  Convention; 

(4)  Yachts  of  less  than  six  hundred  gross  tons  not  subject  to 
the  radio  provisions  of  the  Safety  Convention; 

(5)  Vessels  in  tow; 

(6)  A  ship  navigating  solely  on  any  bays,  sounds,  rivers,  or  pro- 
tected waters  within  the  jurisdiction  of  the  United  States,  or  to  a 
ship  leaving  or  attempting  to  leave  any  harbor  or  port  of  the 
United  States  for  a  voyage  solely  on  any  bays,  sounds,  rivers,  or 
protected  waters  within  the  jurisdiction  of  the  United  States; 

(7)  A  ship  navigating  solely  on  the  Great  Lakes  of  North  Amer- 
ica and  the  River  Saint  Lawrence  as  far  east  as  a  straight  line 
drawn  from  Cap  des  Rosiers  to  West  Point,  Anticosti  Island,  and, 
on  the  north  side  of  Anticosti  Island,  the  sixty-third  meridian,  or 
to  a  ship  leaving  or  attempting  to  leave  any  harbor  or  port  of  the 
United  States  for  a  voyage  solely  on  such  waters  and  within  such 
area; 

(8)  A  ship  which  is  navigated  during  the  course  of  a  voyage 
both  on  the  Great  Lakes  of  North  America  and  in  the  open  sea, 
during  the  period  while  such  ship  is  being  navigated  within  the 
Great  Lakes  of  North  America  and  their  connecting  and  tributary 
waters  as  far  east  as  the  lower  exit  of  the  Saint  Lambert  lock  at 
Montreal  in  the  Province  of  Quebec,  Canada. 

(b)  Except  for  nuclear  ships,  the  Commission  may,  if  it  con- 
siders that  the  route  or  the  conditions  of  the  voyage  or  other  cir- 
cumstances are  such  as  to  render  a  radio  station  unreasonable  or 
unnecessary  for  the  purposes  of  this  part,  exempt  from  the  provi- 
sions of  this  part  any  ship  or  class  of  ships  which  falls  within  any 
of  the  following  descriptions: 

(1)  Passenger  ships  which  in  the  course  of  their  voyage  do  not 
go  more  than  twenty  nautical  miles  from  the  nearest  land  or,  alter- 
natively, do  not  go  more  than  two  hundred  nautical  miles  between 
two  consecutive  ports; 

(2)  Cargo  ships  which  in  the  course  of  their  voyage  do  not  go 
more  than  one  hundred  and  fifty  nautical  miles  from  the  nearest 
land; 

(3)  Passenger  vessels  of  less  than  one  hundred  gross  tons  not 
subject  to  the  radio  provisions  of  the  Safety  Convention; 

(4)  Sailing  ships. 

(c)  If,  because  of  unforeseeable  failure  of  equipment,  a  ship  is 
unable  to  comply  with  the  equipment  requirements  of  this  part 
without  undue  delay  of  the  ship,  the  mileage  limitations  set  forth 
in  paragraphs  (1)  and  (2)  of  subsection  (b)  shall  not  apply:  Pro- 
vided, That  exemption  of  the  ship  is  found  to  be  reasonable  or  nec- 
essary in  accordance  with  subsection  (b)  to  permit  the  ship  to  pro- 
ceed to  a  port  where  the  equipment  deficiency  may  be  remedied. 

(d)  Except  for  nuclear  ships,  and  except  for  ships  of  five  thou- 
sand gross  tons  and  upward  which  are  subject  to  the  Safety  Con- 
vention, the  Commission  may  exempt  from  the  requirements,  for 
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radio  direction  finding  apparatus,  of  this  part  and  of  the  Safety 
Convention,  any  ship  which  falls  within  the  descriptions  set  forth 
in  paragraphs  (1),  (2),  (3),  and  (4)  of  subsection  (b)  of  this  section, 
if  it  considers  that  the  route  on  conditions  of  the  voyage  or  other 
circumstances  are  such  as  to  render  such  apparatus  unreasonable 
or  unnecessary. 

SEC.  353.  [47  U.S.C.  353]  RADIO  OFFICERS,  WATCHES,  AUTO  ALARM- 
RADIOTELEGRAPH  EQUIPPED  SHIPS. 

(a)  Each  cargo  ship  which  in  accordance  with  this  part  is 
equipped  with  a  radiotelegraph  station  and  which  is  not  equipped 
with  a  radiotelegraph  auto  alarm,  and  each  passenger  ship  re- 
quired by  this  part  to  be  equipped  with  a  radiotelegraph  station, 
shall,  for  safety  purposes,  carry  at  least  two  radio  officers. 

(b)  A  cargo  ship  which  in  accordance  with  this  part  is  equipped 
with  a  radiotelegraph  station,  which  is  equipped  with  a  radio- 
telegraph auto  alarm,  shall,  for  safety  purposes,  carry  at  least  one 
radio  officer  who  shall  have  had  at  least  six  months'  previous  serv- 
ice in  the  aggregate  as  a  radio  officer  in  a  station  on  board  a  ship 
or  ships  of  the  United  States. 

(c)  Each  ship  of  the  United  States  which  in  accordance  with 
this  part  is  equipped  with  a  radiotelegraph  station  shall,  while 
being  navigated  in  the  open  sea  outside  of  a  harbor  or  port,  keep 
a  continuous  watch  by  means  of  radio  officers  whenever  the  station 
is  not  being  used  for  authorized  traffic:  Provided,  That,  in  lieu 
thereof,  on  a  cargo  ship  equipped  with  a  radiotelegraph  auto  alarm 
in  proper  operating  condition,  a  watch  of  at  least  eight  hours  per 
day,  in  the  aggregate,  shall  be  maintained  by  means  of  a  radio  offi- 
cer. 

(d)  The  Commission  shall,  when  it  finds  it  necessary  for  safety 
purposes,  have  authority  to  prescribe  the  particular  hours  of  watch 
on  a  ship  of  the  United  States  which  in  accordance  with  this  part 
is  equipped  with  a  radiotelegraph  station. 

(e)  On  all  ships  of  United  States  equipped  with  a  radio- 
telegraph auto  alarm,  said  apparatus  shall  be  in  operation  at  all 
times  while  the  ship  is  being  navigated  in  the  open  sea  outside  of 
a  harbor  or  port  when  the  radio  officer  is  not  on  watch. 

SEC.  354.  [47  U.S.C.  353a]  OPERATORS,  WATCHES— RADIOTELEPHONE 
EQUIPPED  SHIPS. 

(a)  Each  cargo  ship  which  in  accordance  with  this  part  is 
equipped  with  a  radiotelephone  station  shall,  for  safety  purposes, 
carry  at  least  one  operator  who  may  be  the  master,  an  officer,  or 
a  member  of  the  crew. 

(b)  Each  cargo  ship  of  the  United  States  which  in  accordance 
with  this  part  is  equipped  with  a  radiotelephone  station  shall, 
while  being  navigated  in  the  open  sea  outside  of  a  harbor  or  port, 
maintain  continuous  watch  whenever  the  station  is  not  being  used 
for  authorized  traffic. 

SEC.     355.      [47     U.S.C.     354]     TECHNICAL     REQUIREMENTS— RADIO- 
TELEGRAPH EQUIPPED  SHIPS. 

The  radiotelegraph  station  and  the  radio  direction  finding 
apparatus  required  by  section  351  of  this  part  shall  comply  with 
the  following  requirements: 
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(a)  The  radiotelegraph  station  shall  include  a  main  installation 
and  a  reserve  installation,  electrically  separate  and  electrically 
independent  of  each  other:  Provided,  That,  in  installations  on  cargo 
ships  of  three  hundred  gross  tons  and  upward  but  less  than  one 
thousand  six  hundred  gross  tons,  and  in  installations  on  cargo 
ships  of  one  thousand  six  hundred  gross  tons  and  upward  installed 
prior  to  November  19,  1952,  if  the  main  transmitter  complies  with 
all  the  requirements  for  the  reserve  transmitter,  the  latter  may  be 
omitted. 

(b)  The  radiotelegraph  station  shall  be  so  located  that  no  harm- 
ful interference  from  extraneous  mechanical  or  other  noise  will  be 
caused  to  the  proper  reception  of  radio  signals,  and  shall  be  placed 
in  the  upper  part  of  the  ship  in  a  position  of  the  greatest  possible 
safety  and  as  high  as  practicable  above  the  deepest  load  waterline. 
The  location  of  the  radiotelegraph  operating  room  or  rooms  shall  be 
approved  by  the  Commandant  of  the  Coast  Guard.  The  radio- 
telegraph installation  shall  be  installed  in  such  a  position  that  it 
will  be  protected  against  the  harmful  effects  of  water  or  extremes 
of  temperature,  and  shall  be  readily  accessible  both  for  immediate 
use  in  case  of  distress  and  for  repair. 

(c)  The  radiotelegraph  operating  room  shall  be  of  sufficient  size 
and  of  adequate  ventilation  to  enable  the  main  and  reserve  radio- 
telegraph installations  to  be  operated  efficiently,  and  shall  not  be 
used  for  any  purpose  which  will  interfere  with  the  operation  of  the 
radiotelegraph  station.  The  sleeping  accommodation  of  at  least  one 
radio  officer  shall  be  situated  as  near  as  practicable  to  the  radio- 
telegraph operating  room.  In  ships  the  keels  of  which  are  laid  on 
or  after  May  26,  1965,  this  sleeping  accommodation  shall  not  be 
within  the  radiotelegraph  operating  room. 

(d)  The  main  and  reserve  installations  shall  be  capable  of 
transmitting  and  receiving  on  the  frequencies,  and  using  the 
classes  of  emission,  designated  by  the  Commission  pursuant  to  law 
for  the  purposes  of  distress  and  safety  of  navigation. 

(e)  The  main  and  reserve  installations  shall,  when  connected 
to  the  main  antenna,  have  a  minimum  normal  range  of  two  hun- 
dred nautical  miles  and  one  hundred  nautical  miles,  respectively; 
that  is,  they  must  be  capable  of  transmitting  and  receiving  clearly 
perceptible  signals  from  ship  to  ship  by  day  and  under  normal  con- 
ditions and  circumstances  over  the  specified  ranges. 

(f)  Sufficient  electrical  energy  shall  be  available  at  all  times  to 
operate  the  main  installation  over  the  normal  range  required  by 
subsection  (e)  of  this  section  as  well  as  for  the  purpose  of  charging 
any  batteries  forming  part  of  the  radiotelegraph  station. 

(g)  The  reserve  installation  shall  include  a  source  of  electrical 
energy  independent  of  the  propelling  power  of  the  ship  and  of  any 
other  electrical  system  and  shall  be  capable  of  being  put  into  oper- 
ation rapidly  and  of  working  for  at  least  six  continuous  hours.  The 
reserve  source  of  energy  and  its  switchboard  shall  be  as  high  as 
practicable  in  the  ship  and  readily  accessible  to  the  radio  officer. 

(h)  There  shall  be  provided  between  the  bridge  of  the  ship  and 
the  radiotelegraph  operating  room,  and  between  the  bridge  and  the 
location  of  the  radio  direction  finding  apparatus,  when  such  appa- 
ratus is  not  located  on  the  bridge,  an  efficient  two-way  system  for 
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calling  and  voice  communication  which  shall  be  independent  of  any 
other  communication  system  in  the  ship. 

(i)  The  radio  direction  finding  apparatus  shall  be  efficient  and 
capable  of  receiving  signals  with  the  minimum  of  receiver  noise 
and  of  taking  bearings  from  which  the  true  bearing  and  direction 
may  be  determined.  It  shall  be  capable  of  receiving  signals  on  the 
radio-telegraph  frequencies  assigned  by  the  radio  regulations  an- 
nexed to  the  International  Telecommunication  Convention  in  force 
for  the  purpose  of  distress,  direction  finding,  and  maritime  radio 
beacons,  and,  in  installations  made  after  May  26,  1965,  such  other 
frequencies  as  the  Commission  may  for  safety  purposes  designate. 

SEC.     356.     [47     U.S.C.     354a]     TECHNICAL     REQUIREMENTS— RADIO- 
TELEPHONE EQUIPPED  SHIPS. 

Cargo  ships  of  three  hundred  gross  tons  and  upward  but  less 
than  one  thousand  six  hundred  gross  tons  may,  in  lieu  of  the  radio- 
telegraph station  prescribed  by  section  355,  be  equipped  with  a 
radiotelegraph  station  complying  with  the  following  requirements: 

(a)  The  radiotelephone  station  shall  be  in  the  upper  part  of  the 
ship,  so  located  that  it  is  sheltered  to  the  greatest  possible  extent 
from  noise  which  might  impair  the  correct  receiption  of  messages 
and  signals,  and,  unless  such  station  is  situated  on  the  bridge, 
there  shall  be  efficient  communication  with  the  bridge. 

(b)  The  radiotelephone  installation  shall  be  capable  of  trans- 
mitting and  receiving  on  the  frequencies,  and  using  the  classes  of 
emission,  designated  by  the  Commission  pursuant  to  law  for  pur- 
poses of  distress  and  safety  of  navigation. 

(c)  The  radiotelephone  installation  shall  have  a  minimum  nor- 
mal range  of  one  hundred  and  fifty  nautical  miles;  that  is,  it  shall 
be  capable  of  transmitting  and  receiving  clearly  perceptible  signals 
from  ship  to  ship  by  day  and  under  normal  conditions  and  cir- 
cumstances over  this  range. 

(d)  There  shall  be  available  at  all  times  a  main  source  of  elec- 
trical energy  sufficient  to  operate  the  installation  over  the  normal 
range  required  by  subsection  (c)  of  this  section.  If  batteries  are  pro- 
vided they  shall  have  sufficient  capacity  to  operate  the  transmitter 
and  receiver  for  at  least  six  continuous  hours  under  normal  work- 
ing conditions.  In  installations  made  on  or  after  November  19, 
1952,  a  reserve  source  of  electrical  energy  shall  be  provided  in  the 
upper  part  of  the  ship  unless  the  main  source  of  energy  is  so  situ- 
ated. 

SEC.  357.  [47  U.S.C.  355]  SURVIVAL  CRAFT. 

Every  ship  required  to  be  provided  with  survival  craft  radio  by 
treaty  to  which  the  United  States  is  a  party,  by  statute,  or  by  regu- 
lation made  in  conformity  with  a  treaty,  convention,  or  statute, 
shall  be  fitted  with  efficient  radio  equipment  appropriate  to  such 
requirement  under  such  rules  and  regulations  as  the  Commission 
may  find  necessary  for  safety  of  life.  For  purposes  of  this  section, 
"radio  equipment"  shall  include  portable  as  well  as  nonportable 
apparatus. 
SEC.  358.  [47  U.S.C.  356]  APPROVAL  OF  INSTALLATIONS. 

Insofar  as  is  necessary  to  carry  out  the  purposes  and  require- 
ments of  this  part,  the  Commission  shall  have  authority,  for  any 
ship  subject  to  this  part — 
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(1)  To  approve  the  details  as  to  the  location  and  manner 
of  installations  of  the  equipment  required  by  this  part  of  equip- 
ment necessitated  by  reason  of  the  purposes  and  requirements 
of  this  part. 

(2)  To  approve  installations,  apparatus,  and  spare  parts 
necessary  to  comply  with  the  purposes  and  requirements  of 
this  part. 

(3)  To  prescribe  such  additional  equipment  as  may  be 
determined  to  be  necessary  to  supplement  that  specified 
herein,  for  the  proper  functioning  of  the  radio  installation  in- 
stalled in  accordance  with  this  part  or  for  the  proper  conduct 
of  radio  communication  in  time  of  emergency  or  distress. 

SEC.  359.  [47  U.S.C.  357]  TRANSMISSION  OF  INFORMATION. 

(a)  The  master  of  every  ship  of  the  United  States,  equipped 
with  radio  transmitting  apparatus,  which  meets  with  dangerous 
ice,  a  dangerous  derelict,  a  tropical  storm,  or  any  other  direct  dan- 
ger to  navigation,  or  encounters  subfreezing  air  temperatures  asso- 
ciated with  gale  force  winds  causing  severe  ice  accretion  on  super- 
structures, or  winds  of  force  10  or  above  on  the  Beaufort  scale  for 
which  no  storm  warning  has  been  received,  shall  cause  to  be  trans- 
mitted all  pertinent  information  relating  thereto  to  ships  in  the  vi- 
cinity and  to  the  appropriate  authorities  on  land,  in  accordance 
with  rules  and  regulations  issued  by  the  Commission.  When  they 
consider  it  necessary,  such  authorities  of  the  United  States  shall 
promptly  bring  the  information  received  by  them  to  the  knowledge 
of  those  concerned,  including  interested  foreign  authorities. 

(b)  No  charge  shall  be  made  by  any  ship  or  station  in  the  mo- 
bile service  of  the  United  States  for  the  transmission,  receipt,  or 
relay  of  the  information  designated  in  subsection  (a)  originating  on 
a  ship  of  the  United  States  or  of  a  foreign  country. 

(c)  The  transmission  by  any  ship  of  the  United  States,  made 
in  compliance  with  subsection  (a),  to  any  station  which  imposes  a 
charge  for  the  reception,  relay,  or  forwarding  of  the  required  infor- 
mation, shall  be  free  of  cost  to  the  ship  concerned  and  any  commu- 
nication charges  incurred  by  the  ship  for  transmission,  relay,  or 
forwarding  of  the  information  may  be  certified  to  the  Commission 
for  reimbursement  out  of  moneys  appropriated  to  the  Commission 
for  that  purpose. 

(d)  No  charge  shall  be  made  by  any  ship  or  station  in  the  mo- 
bile service  of  the  United  States  for  the  transmission  of  distress 
messages  and  replies  thereto  in  connection  with  situations  involv- 
ing the  safety  of  life  and  property  at  sea. 

(e)  Notwithstanding  any  other  provision  of  law,  any  station  or 
carrier  may  render  free  service  in  connection  with  situations  in- 
volving the  safety  of  life  and  property,  including  hydrographic  re- 
ports, weather  reports,  reports  regarding  aids  to  navigation  and 
medical  assistance  to  injured  or  sick  persons  on  ships  and  aircraft 
at  sea.  All  free  service  permitted  by  this  subsection  shall  be  subject 
to  such  rules  and  regulations  as  the  Commission  may  prescribe, 
which  rules  may  limit  such  free  service  to  the  extent  which  the 
Commission  finds  desirable  in  the  public  interest. 
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SEC.  360.  [47  U.S.C.  358]  AUTHORITY  OF  MASTER. 

The  radio  installation,  the  operators,  the  regulation  of  their 
watches,  the  transmission  and  receipt  of  messages,  and  the  radio 
service  of  the  ship  except  as  they  may  be  regulated  by  law  or  inter- 
national agreement,  or  by  rules  and  regulations  made  in  pursuance 
thereof,  shall  in  the  case  of  a  ship  of  the  United  States  be  under 
the  supreme  control  of  the  master. 
SEC.  361.  [47  U.S.C.  359]  CERTIFICATES. 

(a)  Each  vessel  of  the  United  States  to  which  the  Safety  Con- 
vention applies  shall  comply  with  the  radio  and  communication 
provisions  of  said  Convention  at  all  times  while  the  vessel  is  in  use, 
in  addition  to  all  other  requirements  of  law,  and  shall  have  on 
board  an  appropriate  certificate  as  prescribed  by  the  Safety  Con- 
vention. 

(b)  Appropriate  certificates  concerning  the  radio  particulars 
provided  for  in  said  Convention  shall  be  issued  upon  proper  request 
to  any  vessel  which  is  subject  to  the  radio  provisions  of  the  Safety 
Convention  and  is  found  by  the  Commission  to  comply  therewith. 
Cargo  ship  safety  radio  telegraphy  certificates,  cargo  ship  safety 
radiotelephony  certificates,  and  exemption  certificates  with  respect 
to  radio  particulars  shall  be  issued  by  the  Commission.  Other  cer- 
tificates concerning  the  radio  particulars  provided  for  in  the  said 
Convention  shall  be  issued  by  the  Commandant  of  the  Coast  Guard 
or  whatever  other  agency  is  authorized  by  law  to  do  so  upon  re- 
quest of  the  Commission  made  after  proper  inspection  or  deter- 
mination of  the  facts.  If  the  holder  of  a  certificate  violates  the  radio 
provisions  of  the  Safety  Convention  or  the  provisions  of  this  Act, 
or  the  rules,  regulations,  or  conditions  prescribed  by  the  Commis- 
sion, and  if  the  effective  administration  of  the  Safety  Convention 
or  of  this  part  so  requires,  the  Commission,  after  hearing  in  accord- 
ance with  law,  is  authorized  to  modify  or  cancel  a  certificate  which 
it  has  issued,  or  to  request  the  modification  or  cancellation  of  a  cer- 
tificate which  has  been  issued  by  another  agency  upon  the  Com- 
mission's request.  Upon  receipt  of  such  request  for  modification  or 
cancellation,  the  Commandant  of  the  Coast  Guard,  or  whatever 
agency  is  authorized  by  law  to  do  so,  shall  modify  or  cancel  the  cer- 
tificate in  accordance  therewith. 

SEC.  362.  [47  U.S.C.  360]  INSPECTION. 

(a)  In  addition  to  any  other  provisions  required  to  be  included 
in  a  radio  station  license,  the  station  license  of  each  ship  of  the 
United  States  subject  to  this  title  shall  include  particulars  with  ref- 
erence to  the  items  specifically  required  by  this  title. 

(b)  Every  ship  of  the  United  States  that  is  subject  to  this  part 
shall  have  the  equipment  and  apparatus  prescribed  therein  in- 
spected at  least  once  each  year  by  the  Commission  or  an  entity  des- 
ignated by  the  Commission.  If,  after  such  inspection,  the  Commis- 
sion is  satisfied  that  all  relevant  provisions  of  this  Act  and  the  sta- 
tion license  have  been  complied  with,  the  fact  shall  be  so  certified 
on  the  station  license  by  the  Commission.  The  Commission  shall 
make  such  additional  inspections  at  frequent  intervals  as  the  Com- 
mission determines  may  be  necessary  to  ensure  compliance  with 
the  requirements  of  this  Act.  The  Commission  may,  upon  a  finding 
that  the  public  interest  could  be  served  thereby — 
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(1)  waive  the  annual  inspection  required  under  this  section 
for  a  period  of  up  to  90  days  for  the  sole  purpose  of  enabling 
a  vessel  to  complete  its  voyage  and  proceed  to  a  port  in  the 
United  States  where  an  inspection  can  be  held;  or 

(2)  waive  the  annual  inspection  required  under  this  section 
for  a  vessel  that  is  in  compliance  with  the  radio  provisions  of 
the  Safety  Convention  and  that  is  operating  solely  in  waters 
beyond  the  jurisdiction  of  the  United  States:  Provided,  That 
such  inspection  shall  be  performed  within  30  days  of  such  ves- 
sel's return  to  the  United  States. 

SEC.  363.  [47  U.S.C.  3611  CONTROL  BY  COMMISSION. 

Nothing  in  this  title  shall  be  interpreted  as  lessening  in  any 
degree  the  control  of  the  Commission  over  all  matters  connected 
with  the  radio  equipment  and  its  operation  on  shipboard  and  its 
decision  and  determination  in  regard  to  the  radio  requirements, 
installations,  or  exemptions  from  prescribed  radio  requirements 
shall  be  final,  subject  only  to  review  in  accordance  with  law. 
SEC.  364.  [47  U.S.C.  362]  FORFEITURES. 

The  following  forfeitures  shall  apply  to  this  part,  in  addition  to 
the  penalties  and  forfeitures  provided  by  title  V  of  this  Act: 

(a)  Any  ship  that  leaves  or  attempts  to  leave  any  harbor  or 
port  of  the  United  States  in  violation  of  the  provisions  of  this  part, 
or  the  rules  and  regulations  of  the  Commission  made  in  pursuance 
thereof,  or  any  ship  of  the  United  States  that  is  navigated  outside 
of  any  harbor  or  port  in  violation  of  any  of  the  provisions  of  this 
part,  or  the  rules  and  regulations  of  the  Commission  made  in  pur- 
suance thereof,  shall  forfeit  to  the  United  States  the  sum  of  $5,000, 
recoverable  by  way  of  suit  or  libel.  Each  such  departure  or  at- 
tempted departure,  and  in  the  case  of  a  ship  of  the  United  States 
each  day  during  which  such  navigation  occurs  shall  constitute  a 
separate  offense. 

(b)  Every  willful  failure  on  the  part  of  the  master  of  a  ship  of 
the  United  States  to  enforce  or  to  comply  with  the  provisions  of 
this  Act  or  the  rules  and  regulations  of  the  Commission  as  to 
equipment,  operators,  watches,  or  radio  service  shall  cause  him  to 
forfeit  to  the  United  States  the  sum  of  $1,000. 

SEC.  365.  [47  U.S.C.  363]  AUTOMATED  SHIP  DISTRESS  AND  SAFETY  SYS- 
TEMS. 

Notwithstanding  any  provision  of  this  Act  or  any  other  provi- 
sion of  law  or  regulation,  a  ship  documented  under  the  laws  of  the 
United  States  operating  in  accordance  with  the  Global  Maritime 
Distress  and  Safety  System  provisions  of  the  Safety  of  Life  at  Sea 
Convention  shall  not  be  required  to  be  equipped  with  a  radio  teleg- 
raphy station  operated  by  one  or  more  radio  officers  or  operators. 
This  section  shall  take  effect  for  each  vessel  upon  a  determination 
by  the  United  States  Coast  Guard  that  such  vessel  has  the  equip- 
ment required  to  implement  the  Global  Maritime  Distress  and 
Safety  System  installed  and  operating  in  good  working  condition. 
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PART  III— RADIO  INSTALLATIONS  ON  VESSELS 
CARRYING  PASSENGERS  FOR  HIRE 

SEC.  381.  [47  U.S.C.  381]  VESSELS  TRANSPORTmG  MORE  THAN  SIX 
PASSENGERS  FOR  HIRE  REQUIRED  TO  BE  EQUIPPED 
WITH  RADIO  TELEPHONE. 

Except  as  provided  in  section  382,  it  shall  be  unlawful  for  any 
vessel  of  the  United  States,  transporting  more  than  six  passengers 
for  hire,  to  be  navigated  in  the  open  sea  or  any  tidewater  within 
the  jurisdiction  of  the  United  States  adjacent  or  contiguous  to  the 
open  sea,  unless  such  vessel  is  equipped  with  an  efficient  radio- 
telephone installation  in  operating  condition. 

SEC.  382.  [47  U.S.C.  382]  VESSELS  EXCEPTED  FROM  RADIO  TELEPHONE 
REQUIREMENT. 

The  provisions  of  this  part  shall  not  apply  to — 

(1)  vessels  which  are  equipped  with  a  radio  installation  in 
accordance  with  the  provisions  of  part  II  of  title  III  of  this  Act, 
or  in  accordance  with  the  radio  requirements  of  the  Safety 
Convention;  and  ^ 

(2)  vessels  of  the  United  States  belonging  to  and  operated 
by  the  Government,  and  ^ 

(3)  vessels  navigating  on  the  Great  Lakes. 

SEC.  383.  [47  U.S.C.  383]  EXEMPTIONS  BY  COMMISSION. 

The  Commission  shall  exempt  from  the  provisions  of  this  part 
any  vessel,  or  class  of  vessels,  in  the  case  of  which  the  route  or  con- 
ditions of  the  voyage,  or  other  conditions  or  circumstances,  are  such 
as  to  render  a  radio  installation  unreasonable,  unnecessary,  or  inef- 
fective, for  the  purposes  of  this  Act. 

SEC.  384.  [47  U.S.C.  384]  AUTHORITY  OF  COMMISSION;  OPERATIONS, 
INSTALLATIONS,  AND  ADDITIONAL  EQUIPMENT. 

The  Commission  shall  have  authority  with  respect  to  any  ves- 
sel subject  to  this  part — 

(1)  to  specify  operating  and  technical  conditions  and  char- 
acteristics including  frequencies,  emissions,  power,  communica- 
tion capability  and  range,  of  installations  required  by  reason  of 
this  part; 

(2)  to  approve  the  details  as  to  the  location  and  manner  of 
installation  of  the  equipment  required  by  this  part  or  of  equip- 
ment necessitated  by  reason  of  the  purposes  and  requirements 
of  this  part; 

(3)  to  approve  installations,  apparatus  and  spare  parts 
necessary  to  comply  with  the  purposes  and  requirements  of 
this  part;  ^ 

(4)  to  prescribe  such  additional  equipment  as  may  be 
determined  to  be  necessary  to  supplement  that  specified  herein 
for  the  proper  functioning  of  the  radio  installation  installed  in 
accordance  with  this  part  or  for  the  proper  conduct  of  radio 
communication  in  time  of  emergency  or  distress. 


1  So  in  law. 

2  So  in  law.  Probably  should  be  followed  by  "and" 
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SEC.  385.  [47  U.S.C.  385]  INSPECTIONS. 

The  Commission  or  an  entity  designated  by  the  Commission 
shall  make  such  inspections  as  may  be  necessary  to  insure  compli- 
ance with  the  requirements  of  this  part.  In  accordance  with  such 
other  provisions  of  law  as  apply  to  Government  contracts,  the  Com- 
mission may  enter  into  contracts  with  any  person  for  the  purpose 
of  carrying  out  such  inspections  and  certifying  compliance  with 
those  requirements,  and  may,  as  part  of  any  such  contract,  allow 
any  such  person  to  accept  reimbursement  from  the  license  holder 
for  travel  and  expense  costs  of  any  employee  conducting  an  inspec- 
tion or  certification. 

SEC.  386.  [47  U.S.C.  386]  FORFEITURES. 

The  following  forfeitures  shall  apply  to  this  part  in  addition  to 
penalties  and  forfeitures  provided  by  title  V  of  this  Act: 

(a)  Any  vessel  of  the  United  States  that  is  navigated  in  viola- 
tion of  the  provisions  of  this  part  or  of  the  rules  and  regulations 
of  the  Commission  made  in  pursuance  thereof  shall  forfeit  to  the 
United  States  the  sum  of  $5,000  recoverable  by  way  of  suit  or  libel. 
Each  day  during  which  such  navigation  occurs  shall  constitte  a  sep- 
arate offense. 

(b)  Every  willful  failure  on  the  part  of  the  master  of  a  vessel 
of  the  United  States  to  enforce  or  to  comply  with  the  provisions  of 
this  part  or  the  rules  and  regulations  of  the  Commission  made  in 
pursuance  thereof  shall  cause  him  to  forfeit  to  the  United  States 
the  sum  of  $1,000. 

PART  IV— ASSISTANCE  FOR  PUBLIC  TELE- 
COMMUNICATIONS FACILITIES;  TELE- 
COMMUNICATIONS DEMONSTRATIONS;  COR- 
PORATION FOR  PUBLIC  BROADCASTING 

Subpart  A — ^Assistance  for  Public 
Telecommunications  Facilities 

SEC.  390.  [47  U.S.C.  390]  DECLARATION  OF  PURPOSE. 

The  purpose  of  this  subpart  is  to  assist,  through  matching 
grants,  in  the  planning  and  construction  of  public  telecommuni- 
cations facilities  in  order  to  achieve  the  following  objectives:  (1)  ex- 
tend delivery  of  public  telecommunications  services  to  as  many  citi- 
zens of  the  United  States  as  possible  by  the  most  efficient  and  eco- 
nomical means,  including  the  use  of  broadcast  and  nonbroadcast 
technologies;  (2)  increase  public  telecommunications  services  and 
facilities  available  to,  operated  by,  and  owned  by  minorities  and 
women;  and  (3)  strengthen  the  capability  of  existing  public  tele- 
vision and  radio  stations  to  provide  public  telecommunications 
services  to  the  public. 
SEC.  391.  147  U.S.C.  391]  AUTHORIZATION  OF  APPROPRIATIONS. 

There  are  authorized  to  be  appropriated  $42,000,000  for  each 
of  the  fiscal  years  1992,  1993,  and  1994,  to  be  used  by  the  Sec- 
retary of  Commerce  to  assist  in  the  planning  and  construction  of 
public  telecommunications  facilities  as  provided  in  this  subpart. 
Sums  appropriated  under  this  subpart  for  any  fiscal  year  shall  re- 
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main  available  until  expended  for  payment  of  grants  for  projects 
for  which  applications  approved  by  the  Secretary  pursuant  to  this 
subpart  have  been  submitted  within  such  fiscal  year.  Sums  appro- 
priated under  this  subpart  may  be  used  by  the  Secretary  to  cover 
the  cost  of  administering  the  provisions  of  this  subpart. 
SEC.  392.  [47  U.S.C.  392]  GRANTS  FOR  CONSTRUCTION  AND  PLANNING. 

(a)  For  each  project  for  the  construction  of  public  telecommuni- 
cations facihties  there  shall  be  submitted  to  the  Secretary  an  appli- 
cation for  a  grant  containing  such  information  with  respect  to  such 
project  as  the  Secretary  may  require,  including  the  total  cost  of 
such  project,  the  amount  of  the  grant  requested  for  such  project, 
and  a  5-year  plan  outlining  the  applicant's  projected  facilities 
requirements  and  the  projected  costs  of  such  facilities  require- 
ments. Each  applicant  shall  also  provide  assurances  satisfactory  to 
the  Secretary  that — 

(1)  the  applicant  is  (A)  a  public  broadcast  station;  (B)  a 
noncommercial  telecommunications  entity;  (C)  a  system  of  pub- 
lic telecommunications  entities;  (D)  a  nonprofit  foundation,  cor- 
poration, institution,  or  association  organized  primarily  for 
educational  or  cultural  purposes;  or  (E)  a  State  or  local  govern- 
ment (or  any  agency  thereof),  or  a  political  or  special  purpose 
subdivision  of  a  State; 

(2)  the  operation  of  such  public  telecommunication  facili- 
ties will  be  under  the  control  of  the  applicant; 

(3)  necessary  funds  to  construct,  operate,  and  maintain 
such  public  telecommunications  facilities  will  be  available 
when  needed; 

(4)  such  public  telecommunications  facilities  will  be  used 
primarily  for  the  provision  of  public  telecommunications  serv- 
ices and  that  the  use  of  such  public  telecommunications  facili- 
ties for  purposes  other  than  the  provision  of  public  tele- 
communications services  will  not  interfere  with  the  provision  of 
such  public  telecommunications  services  as  required  in  this 
part; 

(5)  the  applicant  has  participated  in  comprehensive  plan- 
ning for  such  public  telecommunications  facilities  in  the  area 
which  the  applicant  proposes  to  serve,  and  such  planning  has 
included  an  evaluation  of  alternate  technologies  and  coordina- 
tion with  State  educational  television  and  radio  agencies,  as 
appropriate;  and 

(6)  the  applicant  will  make  the  most  efficient  use  of  the 
grant. 

(b)  Upon  approving  any  application  under  this  section  with  re- 
spect to  any  project  for  the  construction  of  public  telecommuni- 
cations facilities,  the  Secretary  shall  make  a  grant  to  the  applicant 
in  an  amount  determined  by  the  Secretary,  except  that  such 
amounts  shall  not  exceed  75  percent  of  the  amount  determined  by 
the  Secretary  to  be  the  reasonable  and  necessary  cost  of  such 
project. 

(c)  The  Secretary  may  provide  such  funds  as  the  Secretary 
deems  necessary  for  the  planning  of  any  project  for  which  construc- 
tion funds  may  be  obtained  under  this  section.  An  applicant  for  a 
planning  grant  shall  provide  such  information  with  respect  to  such 
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project  as  the  Secretary  may  require  and  shall  provide  assurances 
satisfactory  to  the  Secretary  that  the  applicant  meets  the  eligible 
requirements  of  subsection  (a)  to  receive  construction  assistance. 

(d)  Any  studies  conducted  by  or  for  any  grant  recipient  under 
this  section  shall  be  provided  to  the  Secretary,  if  such  studies  are 
conducted  through  the  use  of  funds  received  under  this  section. 

(e)  The  Secretary  shall  establish  such  rules  and  regulations  as 
may  be  necessary  to  carry  out  this  subpart,  including  rules  and 
regulations  relating  to  the  order  of  priority  in  approving  applica- 
tions for  construction  projects  and  relating  to  determining  the 
amount  of  each  grant  for  such  projects. 

(f)  In  establishing  criteria  for  grants  pursuant  to  section  393 
and  in  establishing  procedures  relating  to  the  order  of  priority 
established  in  subsection  (e)  in  approving  applications  for  grants, 
the  Secretary  shall  give  special  consideration  to  applications  which 
would  increase  minority  and  women's  ownership  of,  operation  of, 
and  participation  in  public  telecommunications  entities.  The  Sec- 
retary shall  take  affirmative  steps  to  inform  minorities  and  women 
of  the  availability  of  funds  under  this  subpart,  and  the  localities 
where  new  public  telecommunications  facilities  are  needed,  and  to 
provide  such  other  assistance  and  information  as  may  be  appro- 
priate. 

(g)  If,  within  10  years  after  completion  of  any  project  for 
construcion  of  public  telecommunications  facilities  with  respect  to 
which  a  grant  has  been  made  under  this  section — 

(1)  the  applicant  or  other  owner  of  such  facilities  ceases  to 
be  an  agency,  institution,  foundation,  corporation,  association, 
or  other  entity  described  in  subsection  (a)(1);  or 

(2)  such  facilities  cease  to  be  used  primarily  for  the  provi- 
sion of  public  telecommunications  services  (or  the  use  of  such 
public  telecommunications  facilities  for  purposes  other  than 
the  provision  of  public  telecommunications  services  interferes 
with  the  provision  of  such  public  telecommunications  services 
as  required  in  this  part); 

the  United  States  shall  be  entitled  to  recover  from  the  applicant  or 
other  owner  of  such  facilities  the  amount  bearing  the  same  ratio 
to  the  value  of  such  facilities  at  the  time  the  applicant  ceases  to 
be  such  an  entity  or  at  the  time  of  such  determination  (as  deter- 
mined by  agreement  of  the  parties  or  by  action  brought  in  the 
United  States  district  court  for  the  district  in  which  such  facilities 
are  situated),  as  the  amount  of  the  Federal  participation  bore  to 
the  cost  of  construction  of  such  facilities. 

(h)  Each  recipient  of  assistance  under  this  subpart  shall  keep 
such  records  as  may  be  reasonably  necessary  to  enable  the  Sec- 
retary to  carry  out  the  functions  of  the  Secretary  under  this  sub- 
part, including  a  complete  and  itemized  inventory  of  all  public  tele- 
communications facilities  under  the  control  of  such  recipient,  and 
records  which  fully  disclose  the  amount  and  the  disposition  by  such 
recipient  of  the  proceeds  of  such  assistance,  the  total  cost  of  the 
project  in  connection  with  which  such  assistance  is  given  or  used, 
the  amount  and  nature  of  that  portion  of  the  cost  of  the  project 
supplied  by  other  sources,  and  such  other  records  as  will  facilitate 
an  effective  audit. 
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(i)  The  Secretary  and  the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized  representatives,  shall  have 
access  for  the  purpose  of  audit  and  examination  to  any  books,  docu- 
ments, papers,  and  records  of  any  recipient  of  assistance  under  this 
subpart  that  are  pertinent  to  assistance  received  under  this  sub- 
part. 

SEC.  393.    [47  U.S.C.  393]   CRITERIA  FOR  APPROVAL  AND   EXPENDI- 
TURES BY  SECRETARY  OF  COMMERCE. 

(a)  The  Secretary,  in  consultation  with  the  Corporation,  public 
telecommunications  entities,  and  as  appropriate  with  others,  shall 
estblish  criteria  for  making  construction  and  planning  grants.  Such 
criteria  shall  be  consistent  with  the  objectives  and  provisions  set 
forth  in  this  subpart,  and  shall  be  made  available  to  interested  par- 
ties upon  request. 

(b)  The  Secretary  shall  base  determinations  of  whether  to  ap- 
prove applications  for  grants  under  this  subpart,  and  the  amount 
of  such  grants,  on  criteria  developed  pursuant  to  subsection  (a)  and 
designed  to  achieve — 

(1)  the  provision  of  new  telecommunications  facilities  to  ex- 
tend service  to  areas  currently  not  receiving  public  tele- 
communications services; 

(2)  the  expansion  of  the  service  areas  of  existing  public 
telecommunications  entities; 

(3)  the  development  of  public  telecommunications  facilities 
owned  by,  operated  by,  and  available  to  minorities  and  women; 
and 

(4)  the  improvement  of  the  capabilities  of  existing  public 
broadcast  stations  to  provide  public  telecommunications  serv- 
ices, including  services  to  underserved  audiences  such  as  deaf 
and  hearing  impaired  individuals  and  blind  and  visually  im- 
paired individuals. 

(c)  Of  the  sums  appropriated  pursuant  to  section  391  for  any 
fiscal  year,  a  substantial  amount  shall  be  available  for  the  expan- 
sion and  development  of  noncommercial  radio  broadcast  station 
facilities. 

SEC.  393A.  [47  U.S.C.  393a]  LONG-RANGE  PLANNING  FOR  FACILITIES. 

(a)  1  The  Secretary,  in  consultation  with  the  Corporation,  pub- 
lic telecommunications  entities,  and  as  appropriate  with  other  par- 
ties, shall  develop  a  long-range  plan  to  accomplish  the  objectives 
set  forth  in  section  390.  Such  plan  shall  include  a  detailed  5-year 
projection  of  the  broadcast  and  nonbroadcast  public  telecommuni- 
cations facilities  required  to  meet  such  objectives,  and  the  expendi- 
tures necessary  to  provide  such  facilities. 

Subpart  B — National  Endowment  for  Children's 
Educational  Television 

SEC.  394.  [47  U.S.C.  394]  ESTABLISHMENT  OF  NATIONAL  ENDOWMENT. 

(a)  It  is  the  purpose  of  this  section  to  enhance  the  education 
of  children  through  the  creation  and  production  of  television  pro- 


1  Section  1021(a)  of  Public  Law  104-66  (109  Stat.  712)  repealed  subsection  (b),  but  did  not 
amend  subsection  (a). 
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gramming  specifically  directed  toward  the  development  of  funda- 
mental intellectual  skills. 

(b)(1)  There  is  established,  under  the  direction  of  the  Sec- 
retary, a  National  Endowment  for  Children's  Educational  Tele- 
vision. In  administering  the  National  Endowment,  the  Secretary  is 
authorized  to — 

(A)  contract  with  the  Corporation  for  the  production  of 
educational  television  programming  for  children;  and 

(B)  make  grants  directly  to  persons  proposing  to  create 
and  produce  educational  television  programming  for  children. 

The  Secretary  shall  consult  with  the  Advisory  Council  on  Chil- 
dren's Educational  Television  in  the  making  of  the  grants  or  the 
awarding  of  contracts  for  the  purpose  of  making  the  grants. 

(2)  Contracts  and  grants  under  this  section  shall  be  made  on 
the  condition  that  the  programming  shall — 

(A)  during  the  first  two  years  after  its  production,  be  made 
available  only  to  public  television  licensees  and  permittees  and 
noncommercial  television  licensees  and  permittees;  and 

(B)  thereafter  be  made  available  to  any  commercial  tele- 
vision licensee  or  permittee  or  cable  television  system  operator, 
at  a  charge  established  by  the  Secretary  that  will  assure  the 
maximum  practicable  distribution  of  such  programming,  so 
long  as  such  licensee,  permittee,  or  operator  does  not  interrupt 
the  programming  with  commercial  advertisements. 

The  Secretary  may,  consistent  with  the  purpose  and  provisions  of 
this  section,  permit  the  programming  to  be  distributed  to  persons 
using  other  media,  establish  conditions  relating  to  such  distribu- 
tion, and  apply  those  conditions  to  any  contract  or  grant  made 
under  this  section.  The  Secretary  may  waive  the  requirements  of 
subparagraph  (A)  if  the  Secretary  finds  that  neither  public  tele- 
vision licensees  and  permittees  nor  noncommercial  television  li- 
censees and  permittees  will  have  an  opportunity  to  air  such  pro- 
gramming in  the  first  two  years  after  its  production. 

(c)(1)  The  Secretary,  with  the  advice  of  the  Advisory  Council  on 
Children's  Educational  Television,  shall  establish  criteria  for  mak- 
ing contracts  and  grants  under  this  section.  Such  criteria  shall  be 
consistent  with  the  purpose  and  provisions  of  this  section  and  shall 
be  made  available  to  interested  parties  upon  request.  Such  criteria 
shall  include — 

(A)  criteria  to  maximize  the  amount  of  programming  that 
is  produced  with  the  funds  made  available  by  the  Endowment; 

(B)  criteria  to  minimize  the  costs  of — 

(i)  selection  of  grantees, 

(ii)  administering  the  contracts  and  grants,  and 
(iii)  the  administrative  costs  of  the  programming  pro- 
duction; and 

(C)  criteria  to  otherwise  maximize  the  proportion  of  funds 
made  available  by  the  Endowment  that  are  expended  for  the 
cost  of  programming  production. 

(2)  Applications  for  grants  under  this  section  shall  be  sub- 
mitted to  the  Secretary  in  such  form  and  containing  such  informa- 
tion as  the  Secretary  shall  require  by  regulation. 

(d)  Upon  approving  any  application  for  a  grant  under  sub- 
section (b)(1)(B),  the  Secretary  shall  make  a  grant  to  the  applicant 
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in  an  amount  determined  by  the  Secretary,  except  that  such 
amounts  shall  not  exceed  75  percent  of  the  amount  determined  by 
the  Secretary  to  be  the  reasonable  and  necessary  cost  of  the  project 
for  which  the  grant  is  made. 

(e)(1)  The  Secretary  shall  establish  an  Advisory  Council  on 
Children's  Educational  Television.  The  Secretary  shall  appoint  ten 
individuals  as  members  of  the  Council  and  designate  one  of  such 
members  to  serve  as  Chairman. 

(2)  Members  of  the  Council  shall  have  terms  of  two  years,  and 
no  member  shall  serve  for  more  than  three  consecutive  terms.  The 
members  shall  have  expertise  in  the  fields  of  education,  psychology, 
child  development,  or  television  programming,  or  related  dis- 
ciplines. Officers  and  employees  of  the  United  States  shall  not  be 
appointed  as  members. 

(3)  While  away  from  their  homes  or  regular  places  of  business 
in  the  performance  of  duties  for  the  Coimcil,  the  members  of  the 
Council  shall  serve  without  compensation  but  shall  be  allowed 
travel  expenses,  including  per  diem  in  lieu  of  subsistence,  in 
accordance  with  section  5703  of  title  5,  United  States  Code. 

(4)  The  Council  shall  meet  at  the  call  of  the  Chairman  and 
shall  advise  the  Secretary  concerning  the  making  of  contracts  and 
grants  under  this  section. 

(f)(1)  Each  recipient  of  a  grant  under  this  section  shall  keep 
such  records  as  may  be  reasonably  necessary  to  enable  the  Sec- 
retary to  carry  out  the  Secretary's  functions  under  this  section,  in- 
cluding records  which  fully  disclose  the  amount  and  the  disposition 
by  such  recipient  of  the  proceeds  of  such  grant,  the  total  cost  of  the 
project,  the  amount  and  nature  of  that  portion  of  the  cost  of  the 
project  supplied  by  other  sources,  and  such  other  records  as  will 
facilitate  an  effective  audit. 

(2)  The  Secretary  and  the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized  representatives,  shall  have 
access  for  the  purposes  of  audit  and  examination  to  any  books,  doc- 
uments, papers,  and  records  of  the  recipient  that  are  pertinent  to 
a  grant  received  under  this  section. 

(g)  The  Secretary  is  authorized  to  make  such  rules  and  regula- 
tions as  may  be  necessary  to  carry  out  this  section,  including  those 
relating  to  the  order  of  priority  in  approving  applications  for 
projects  under  this  section  or  to  determining  the  amounts  of  con- 
tracts and  grants  for  such  projects. 

(h)  There  are  authorized  to  be  appropriated  $2,000,000  for  fis- 
cal year  1991,  $4,000,000  for  fiscal  year  1992,  $5,000,000  for  fiscal 
year  1993,  and  $6,000,000  for  fiscal  year  1994  to  be  used  by  the 
Secretary  to  carry  out  the  provisions  of  this  section.  Sums  appro- 
priated under  this  subsection  for  any  fiscal  year  shall  remain  avail- 
able for  contracts  and  grants  for  projects  for  which  applications  ap- 
proved under  this  section  have  been  submitted  wtihin  one  year 
after  the  last  day  of  such  fiscal  year. 
(i)  For  purposes  of  this  section — 

(1)  the  term  "educational  television  programming  for  chil- 
dren" means  any  television  program  which  is  directed  to  an  au- 
dience of  children  who  are  16  years  of  age  or  younger  and 
which  is  designed  for  the  intellectual  development  of  those 
children,  except  that  such  term  does  not  include  any  television 
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program  which  is  directed  to  a  general  audience  but  which 
might  also  be  viewed  by  a  significant  number  of  children;  and 
(2)  the  term  "person"  means  an  individual,  partnership, 
association,  joint  stock  company,  trust,  corporation,  or  State  or 
local  governmental  entity. 

Subpart  C — Telecommunications  Demonstrations 

SEC.     395.      [47     U.S.C.     395]      ASSISTANCE     FOR     DEMONSTRATION 
PROJECTS. 

(a)  It  is  the  purpose  of  this  subpart  to  promote  the  develop- 
ment of  nonbroadcast  telecommunications  facilities  and  services  for 
the  transmission,  distribution,  and  delivery  of  health,  education, 
and  public  or  social  service  information.  The  Secretary  is  author- 
ized, upon  receipt  of  an  application  in  such  form  and  containing 
such  information  as  he  may  by  regulation  require,  to  make  grants 
to,  and  enter  into  contracts  with,  public  and  private  nonprofit  agen- 
cies, organizations,  and  institutions  for  the  purpose  of  carrying  out 
telecommunications  demonstrations. 

(b)  The  Secretary  may  approve  an  application  submitted  under 
subsection  (a)  if  he  determines  that — 

(1)  the  project  for  which  application  is  made  will  dem- 
onstrate innovative  methods  or  techniques  of  utilizing  non- 
broadcast  telecommunications  equipment  or  facilities  to  satisfy 
the  purpose  of  this  subpart; 

(2)  demonstrations  and  related  activities  assisted  under 
this  subpart  will  remain  under  the  administration  and  control 
of  the  applicant; 

(3)  the  applicant  has  the  managerial  and  technical  capa- 
bility to  carry  out  the  project  for  which  the  application  is  made; 
and 

(4)  the  facilities  and  equipment  acquired  or  developed  pur- 
suant to  the  application  will  be  used  substantially  for  the 
transmission,  distribution,  and  delivery  of  health,  education,  or 
public  or  social  service  information. 

(c)  Upon  approving  any  application  under  this  subpart  with  re- 
spect to  any  project,  the  Secretary  shall  make  a  grant  to  or  enter 
into  a  contract  with  the  applicant  in  an  amount  determined  by  the 
Secretary  not  to  exceed  the  reasonable  and  necessary  cost  of  such 
project.  The  Secretary  shall  pay  such  amount  from  the  sums  avail- 
able therefor,  in  advance  or  by  way  of  reimbursement,  and  in  such 
installments  consistent  with  established  practice,  as  he  may  deter- 
mine. 

(d)  Funds  made  available  pursuant  to  this  subpart  shall  not  be 
available  for  the  construction,  remodeling,  or  repair  of  structures  to 
house  the  facilities  or  equipment  acquired  or  developed  with  such 
funds,  except  that  such  funds  may  be  used  for  minor  remodeling 
which  is  necessary  for  and  incidental  to  the  installation  of  such 
facilities  or  equipment. 

(e)  For  purposes  of  this  section,  the  term  "nonbroadcast  tele- 
communications facilities"  includes,  but  is  not  limited  to,  cable  tele- 
vision systems,  communications  satellite  systems  and  related  ter- 
minal equipment,  and  other  modes  of  transmitting,  emitting,  or  re- 
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ceiving  images  and  sounds  or  intelligence  by  means  of  wire,  radio, 
optical,  electromagnetic  or  other  means. 

(f)  The  funding  of  any  demonstration  pursuant  to  this  subpart 
shall  continue  for  not  more  than  3  years  from  the  date  of  the  origi- 
nal grant  or  contract. 

(g)  The  Secretary  shall  require  that  the  recipient  of  a  grant  or 
contract  under  this  subpart  submit  a  summary  and  evaluation  of 
the  results  of  the  demonstration  at  least  annually  for  each  year  in 
which  funds  are  received  pursuant  to  this  section. 

(h)(1)  Each  recipient  of  assistance  under  this  subpart  shall 
keep  such  records  as  may  be  reasonably  necessary  to  enable  the 
Secretary  to  carry  out  the  Secretary's  functions  under  this  subpart, 
including  records  which  fully  disclose  the  amount  and  the  disposi- 
tion by  such  recipient  of  the  proceeds  of  such  assistance,  the  total 
cost  of  the  project  or  undertaking  in  connection  with  which  such 
assistance  is  given  or  used,  the  amount  and  nature  of  that  portion 
of  the  cost  of  the  project  or  undertaking  supplied  by  other  sources, 
and  such  other  records  as  will  facilitate  an  effective  audit. 

(2)  The  Secretary  and  the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized  representatives,  shall  have 
access  for  the  purposes  of  audit  and  examination  to  any  books,  doc- 
uments, papers,  and  records  of  the  recipient  that  are  pertinent  to 
assistance  received  under  this  subpart. 

(i)  The  Secretary  is  authorized  to  make  such  rules  and  regula- 
tions as  may  be  necessary  to  carry  out  this  subpart,  including  regu- 
lations relating  to  the  order  of  priority  in  approving  applications  for 
projects  under  this  subpart  or  to  determining  the  amounts  of 
grants  for  such  projects. 

(j)  The  Commission  is  authorized  to  provide  such  assistance  in 
carrying  out  the  provisions  of  this  subpart  as  may  be  requested  by 
the  Secretary.  The  Secretary  shall  provide  for  close  coordination 
with  the  Commission  in  the  administration  of  the  Secretary's  func- 
tions under  this  subpart  which  are  of  interest  to  or  affect  the  func- 
tions of  the  Commission.  The  Secretary  shall  provide  for  close  co- 
ordination with  the  Corporation  in  the  administration  of  the  Sec- 
retary's functions  udner  this  subpart  which  are  of  interest  to  or  af- 
fect the  functions  of  the  Corporation. 

(k)  There  are  authorized  to  be  appropriated  $1,000,000  for  each 
of  the  fiscal  years  1979,  1980,  and  1981,  to  be  used  by  the  Sec- 
retary to  carry  out  the  provisions  of  this  subpart.  Sums  appro- 
priated under  this  subsection  for  any  fiscal  year  shall  remain  avail- 
able for  payment  of  grants  or  contracts  for  projects  for  which  appli- 
cations approved  under  this  subpart  have  been  submitted  within 
one  year  after  the  last  day  of  such  fiscal  year. 

Subpart  D — Corporation  for  Public  Broadcasting 

SEC.  396.  [47  U.S.C.  396]  DECLARATION  OF  POLICY. 

(a)  The  Congress  hereby  finds  and  declares  that — 

(1)  it  is  in  the  public  interest  to  encourage  the  growth  and 
development  of  public  radio  and  television  broadcasting,  in- 
cluding the  use  of  such  media  for  instructional,  educational, 
and  cultural  purposes; 
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(2)  it  is  in  the  public  interest  to  encourage  the  growth  and 
development  of  nonbroadcast  telecommunications  technologies 
for  the  delivery  of  public  telecommunications  services; 

(3)  expansion  and  development  of  public  telecommuni- 
cations and  of  diversity  of  its  programming  depend  on  freedom, 
imagination,  and  initiative  on  both  local  and  national  levels; 

(4)  the  encouragement  and  support  of  public  telecommuni- 
cations, while  matters  of  importance  for  private  and  local 
development,  are  also  of  appropriate  and  important  concern  to 
the  Federal  Government; 

(5)  it  furthers  the  general  welfare  to  encourage  public  tele- 
communications services  which  will  be  responsive  to  the  inter- 
ests of  people  both  in  particular  localities  and  throughout  the 
United  States,  which  will  constitute  an  expression  of  diversity 
and  excellence,  and  which  will  constitute  a  source  of  alter- 
native telecommunications  services  for  all  the  citizens  of  the 
Nation; 

(6)  it  is  in  the  public  interest  to  encourage  the  develop- 
ment of  programming  that  involves  creative  risks  and  that 
addresses  the  needs  of  unserved  and  underserved  audiences, 
particularly  children  and  minorities; 

(7)  it  is  necessary  and  appropriate  for  the  Federal  Govern- 
ment to  complement,  assist,  and  support  a  national  policy  that 
will  most  effectively  make  public  telecommunications  services 
available  to  all  citizens  of  the  United  States; 

(8)  public  television  and  radio  stations  and  public  tele- 
communications services  constitute  valuable  local  community 
resources  for  utilizing  electronic  media  to  address  national  con- 
cerns and  solve  local  problems  through  community  programs 
and  outreach  programs; 

(9)  it  is  in  the  public  interest  for  the  Federal  Government 
to  ensure  that  all  citizens  of  the  United  States  have  access  to 
public  telecommunications  services  through  all  appropriate 
available  telecommunications  distribution  technologies;  and 

(10)  a  private  corporation  should  be  created  to  facilitate 
the  development  of  public  telecommunications  and  to  afford 
maximum  protection  from  extraneous  interference  and  control. 

Corporation  Established 

(b)  There  is  authorized  to  be  established  a  nonprofit  corpora- 
tion, to  be  known  as  the  "Corporation  for  Public  Broadcasting", 
which  will  not  be  an  agency  or  establishment  of  the  United  States 
Government.  The  Corporation  shall  be  subject  to  the  provisions  of 
this  section,  and,  to  the  extent  consistent  with  this  section,  to  the 
District  of  Columbia  Nonprofit  Corporation  Act. 

Board  of  Directors 

(c)(1)  The  Corporation  for  Public  Broadcasting  shall  have  a 
Board  of  Directors  (hereinafter  in  this  section  referred  to  as  the 
"Board"),  consisting  of  9  members  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate.  No  more  than  5 
members  of  the  Board  appointed  by  the  President  may  be  members 
of  the  same  political  party. 
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(2)  The  9  members  of  the  Board  appointed  by  the  President  (A) 
shall  be  selected  from  among  citizens  of  the  United  States  (not  reg- 
ular full-time  employees  of  the  United  States)  who  are  eminent  in 
such  fields  as  education,  cultural  and  civic  affairs,  or  the  arts,  in- 
cluding radio  and  television;  and  (B)  shall  be  selected  so  as  to  pro- 
vide as  nearly  as  practicable  a  broad  representation  of  various  re- 
gions of  the  Nation,  various  professions  and  occupations,  and 
various  kinds  of  talent  and  experience  appropriate  to  the  functions 
and  responsibilities  of  the  Corporation. 

(3)  Of  the  members  of  the  Board  appointed  by  the  President 
under  paragraph  (1),  one  member  shall  be  selected  from  among 
individuals  who  represent  the  licensees  and  permittees  of  public 
television  stations,  and  one  member  shall  be  selected  from  among 
individuals  who  represent  the  licensees  and  permittees  of  public 
radio  stations. 

(4)  The  members  of  the  initial  Board  of  Directors  shall  serve 
as  incorporators  and  shall  take  whatever  actions  are  necessary  to 
establish  the  Corporation  under  the  District  of  Columbia  Nonprofit 
Corporation  Act. 

(5)  The  term  of  office  of  each  member  of  the  Board  appointed 
by  the  President  shall  be  6  years,  except  as  provided  in  section  5(c) 
of  the  Public  Telecommunications  Act  of  1992.  Any  member  whose 
term  has  expired  may  serve  until  such  member's  successor  has 
taken  office,  or  until  the  end  of  the  calendar  year  in  which  such 
member's  term  has  expired,  whichever  is  earlier.  Any  member  ap- 
pointed to  fill  a  vacancy  occurring  prior  to  the  expiration  of  the 
term  for  which  such  member's  predecessor  was  appointed  shall  be 
appointed  for  the  remainder  of  such  term.  No  member  of  the  Board 
shall  be  eligible  to  serve  in  excess  of  2  consecutive  full  terms. 

(6)  Any  vacancy  in  the  Board  shall  not  affect  its  power,  but 
shall  be  filled  in  the  manner  consistent  with  this  Act. 

(7)  Members  of  the  Board  shall  attend  not  less  than  50  percent 
of  all  duly  convened  meetings  of  the  Board  in  any  calendar  year. 
A  member  who  fails  to  meet  the  requirement  of  the  preceding  sen- 
tence shall  forfeit  membership  and  the  President  shall  appoint  a 
new  member  to  fill  such  vacancy  not  later  then  30  days  after  such 
vacancy  is  determined  by  the  Chairman  of  the  Board. 

Election  of  Chairman  and  Vice  Chairman;  Compensation 

(d)(1)  Members  of  the  Board  shall  annually  elect  one  of  their 
members  to  be  Chairman  and  elect  one  or  more  of  their  members 
as  a  Vice  Chairman  or  Vice  Chairmen. 

(2)  The  members  of  the  Board  shall  not,  by  reason  of  such 
membership,  be  deemed  to  be  officers  or  employees  of  the  United 
States.  They  shall,  while  attending  meetings  of  the  Board  or  while 
engaged  in  duties  related  to  such  meetings  or  other  activities  of  the 
Board  pursuant  to  this  subpart,  be  entitled  to  receive  compensation 
at  the  rate  of  $150  per  day,  including  traveltime.  No  Board  mem- 
ber shall  receive  compensation  of  more  than  $10,000  in  any  fiscal 
year.  While  away  from  their  homes  or  regular  places  of  business, 
Board  members  shall  be  allowed  travel  and  actual,  reasonable,  and 
necessary  expenses. 


Sec.  396 COMMUNICATIONS  ACT  OF  1934 260 

Officers  and  Employees 

(e)(1)  The  Corporation  shall  have  a  President,  and  such  other 
officers  as  may  be  named  and  appointed  by  the  Board  for  terms 
and  at  rates  of  compensation  fixed  by  the  Board.  No  officer  or  em- 
ployee of  the  Corporation  may  be  compensated  by  the  Corporation 
at  an  annual  rate  of  pay  which  exceeds  the  rate  of  basic  pay  in  ef- 
fect from  time  to  time  for  level  I  of  the  Executive  Schedule  under 
section  5312  of  title  5,  United  States  Code.  No  individual  other 
than  a  citizen  of  the  United  States  may  be  an  officer  of  the  Cor- 
poration. No  officer  of  the  Corporation,  other  than  the  Chairman  or 
a  Vice  Chairman,  may  receive  any  salary  or  other  compensation 
(except  for  compensation  for  services  on  boards  of  directors  of  other 
organizations  that  do  not  receive  funds  from  the  Corporation,  on 
committees  of  such  boards,  and  in  similar  activities  for  such  organi- 
zations) from  any  sources  other  than  the  Corporation  for  services 
rendered  during  the  period  of  his  or  her  employment  by  the  Cor- 
poration. Service  by  any  officer  on  boards  of  directors  of  other  orga- 
nizations, on  committees  of  such  boards,  and  in  similar  activities 
for  such  organizations  shall  be  subject  to  annual  advance:  approval 
by  the  Board  and  subject  to  the  provisions  of  the  Corporation's 
Statement  of  Ethical  Conduct.  All  officers  shall  serve  at  the  pleas- 
ure of  the  Board. 

(2)  Except  as  provided  in  the  second  sentence  of  subsection 
(c)(1)  of  this  section,  no  political  test  or  qualification  shall  be  used 
in  selecting,  appointing,  promoting,  or  taking  other  personnel  ac- 
tions with  respect  to  officers,  agents,  and  employees  of  the  Corpora- 
tion. 

Nonprofit  and  Nonpolitical  Nature  of  the  Corporation 

(f)(1)  The  Corporation  shall  have  no  power  to  issue  any  shares 
of  stock,  or  to  declare  or  pay  any  dividends. 

(2)  No  part  of  the  income  or  assets  of  the  Corporation  shall 
inure  to  the  benefit  of  any  director,  officer,  employee,  or  any  other 
individual  except  as  salary  or  reasonable  compensation  for  services. 

(3)  The  Corporation  may  not  contribute  to  or  otherwise  support 
any  political  party  or  candidate  for  elective  public  office. 

Purposes  and  Activities  of  Corporation 

(g)(1)  In  order  to  achieve  the  objectives  and  to  carry  out  the 
purposes  of  this  subpart,  as  set  out  in  subsection  (a),  the  Corpora- 
tion is  authorized  to — 

(A)  facilitate  the  full  development  of  public  telecommuni- 
cations in  which  programs  of  high  quality,  diversity,  creativity, 
excellence,  and  innovation,  which  are  obtained  from  diverse 
sources,  will  be  made  available  to  public  telecommunications 
entities,  with  strict  adherence  to  objectivity  and  balance  in  all 
programs  or  series  of  programs  of  a  controversial  nature; 

(B)  assist  in  the  establishment  and  development  of  one  or 
more  interconnection  systems  to  be  used  for  the  distribution  of 
public  telecommunications  services  so  that  all  public  tele- 
communications entities  may  disseminate  such  services  at 
times  chosen  by  the  entities; 
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(C)  assist  in  the  establishment  and  development  of  one  or 
more  systems  of  public  telecommunications  entities  throughout 
the  United  States;  and 

(D)  carry  out  its  purposes  and  functions  and  engage  in  its 
activities  in  ways  that  will  most  effectively  assure  the  max- 
imum freedom  of  the  public  telecommunications  entities  and 
systems  from  interference  with,  or  control  of,  program  content 
or  other  activities. 

(2)  In  order  to  carry  out  the  purposes  set  forth  in  subsection 
(a),  the  Corporation  is  authorized  to — 

(A)  obtain  grants  from  and  make  contracts  with  individ- 
uals and  with  private,  State,  and  Federal  agencies,  organiza- 
tions, and  institutions; 

(B)  contract  with  or  make  grants  to  public  telecommuni- 
cations entities,  national,  regional,  and  other  systems  of  public 
telecommunications  entities,  and  independent  producers  and 
production  entities,  for  the  production  or  acquisition  of  public 
telecommunications  services  to  be  made  available  for  use  by 
public  telecommunications  entities,  except  that — 

(i)  to  the  extent  practicable,  proposals  for  the  provision 
of  assistance  by  the  Corporation  in  the  production  or  ac- 
quisition of  programs  or  series  of  programs  shall  be  evalu- 
ated on  the  basis  of  comparative  merit  by  panels  of  outside 
experts,  representing  diverse  interests  and  perspectives, 
appointed  by  the  Corporation;  and 

(ii)  nothing  in  this  subparagraph  shall  be  construed  to 
prohibit  the  exercise  by  the  Corporation  of  its  prudent 
business  judgement  with  respect  to  any  grant  to  assist  in 
the  production  or  acquisition  of  any  program  or  series  of 
programs  recommended  by  any  such  panel; 

(C)  make  payments  to  existing  and  new  public  tele- 
communications entities  to  aid  in  financing  the  production  or 
acquisition  of  public  telecommunications  services  by  such  enti- 
ties, particularly  innovative  approaches  to  such  services,  and 
other  costs  of  operation  of  such  entities; 

(D)  establish  and  maintain,  or  contribute  to,  a  library  and 
archives  of  noncommercial  educational  and  cultural  radio  and 
television  programs  and  related  materials  and  develop  public 
awareness  of,  and  disseminate  information  about,  public  tele- 
communications services  by  various  means,  including  the  pub- 
lication of  a  journal; 

(E)  arrange,  by  grant  to  or  contract  with  appropriate  pub- 
lic or  private  agencies,  organizations,  or  institutions,  for  inter- 
connection facilities  suitable  for  distribution  and  transmission 
of  public  telecommunications  services  to  public  telecommuni- 
cations entities; 

(F)  hire  or  accept  the  voluntary  services  of  consultants,  ex- 
perts, advisory  boards,  and  panels  to  aid  the  Corporation  in 
carrying  out  the  purposes  of  this  subpart; 

(G)  conduct  (directly  or  through  grants  or  contracts)  re- 
search, demonstrations,  or  training  in  matters  related  to  public 
television  or  radio  broadcasting  and  the  use  of  nonbroadcast 
communications    technologies    for   the    dissemination    of  non- 


Sec.  396 COMiyiUNICATIONS  ACT  OF  1934 262 

commercial  educational  and  cultural  television  or  radio  pro- 
grams; 

(H)  make  grants  or  contracts  for  the  use  of  nonbroadcast 
telecommunications  technologies  for  the  dissemination  to  the 
public  of  public  telecommunications  services;  and 

(I)  take  such  other  actions  as  may  be  necessary  to  accom- 
plish the  purposes  set  forth  in  subsection  (a). 
Nothing  contained  in  this  paragraph  shall  be  construed  to  commit 
the  Federal  Government  to  provide  any  sums  for  the  pajrment  of 
any  obligation  of  the  Corporation  which  exceeds  amounts  provided 
in  advance  in  appropriation  Acts. 

(3)  To  carry  out  the  foregoing  purposes  and  engage  in  the  fore- 
going activities,  the  Corporation  shall  have  the  usual  powers  con- 
ferred upon  a  nonprofit  corporation  by  the  District  of  Columbia 
Nonprofit  Corporation  Act  (D.C.  Code,  sec.  29-1001  et  seq.),  except 
that  the  Corporation  is  prohibited  from — 

(A)  owning  or  operating  any  television  or  radio  broadcast 
station,  system,  or  network,  community  antenna  television  sys- 
tem, interconnection  system  or  facility,  program  production  fa- 
cility, or  any  public  telecommunications  entity,  system,  or  net- 
work; and 

(B)  producing  programs,  scheduling  programs  for  dissemi- 
nation, or  disseminating  programs  to  the  public. 

(4)  All  meetings  of  the  Board  of  Directors  of  the  Corporation, 
including  any  committee  of  the  Board,  shall  be  open  to  the  public 
under  such  terms,  conditions,  and  exceptions  as  are  set  forth  in 
subsection  (k)(4). 

(5)  The  Corporation,  in  consultation  with  interested  parties, 
shall  create  a  5-year  plan  for  the  development  of  public  tele- 
communications services.  Such  plan  shall  be  updated  annually  by 
the  Corporation. 

Interconnection  Service 

(h)(1)  Nothing  in  this  Act,  or  in  any  other  provision  of  law, 
shall  be  construed  to  prevent  tjnited  States  communications  com- 
mon carriers  from  rendering  free  or  reduced  rate  communications 
interconnection  services  for  public  television  or  radio  services,  sub- 
ject to  such  rules  and  regulations  as  the  Commission  may  pre- 
scribe. 

(2)  Subject  to  such  terms  and  conditions  as  may  be  established 
by  public  telecommunications  entities  receiving  space  satellite 
interconnection  facilities  or  services  purchased  or  arranged  for,  in 
whole  or  in  part,  with  funds  authorized  under  this  part,  other  pub- 
lic telecommunications  entities  shall  have  reasonable  access  to  such 
facilities  or  services  for  the  distribution  of  educational  and  cultural 
programs  to  public  telecommunications  entities.  Any  remaining  ca- 
pacity shall  be  made  available  to  other  persons  for  the  trans- 
mission of  noncommercial  educational  and  cultural  programs  and 
program  information  relating  to  such  programs,  to  public  tele- 
communications entities,  at  a  charge  or  charges  comparable  to  the 
charge  or  charges,  if  any,  imposed  upon  a  public 
telecommunciations  entity  for  the  distribution  of  noncommercial 
educational  and  cultural  programs  to  public  telecommunications 
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entities.  No  such  person  shall  be  denied  such  access  whenever  suf- 
ficient capacity  is  available. 

Report  to  Congress 

(i)(l)  The  Corporation  shall  submit  an  annual  report  for  the 
preceding  fiscal  year  ending  September  30  to  the  President  for 
transmittal  to  the  Congress  on  or  before  the  15th  day  of  May  of 
each  year.  The  report  shall  include — 

(A)  a  comprehensive  and  detailed  report  of  the  Corpora- 
tion's operations,  activities,  financial  condition,  and  accom- 
plishments under  this  subpart  and  such  recommendations  as 
the  Corporation  deems  appropriate; 

(B)  a  comprehensive  and  detailed  inventory  of  funds  dis- 
tributed by  Federal  agencies  to  public  telecommunications  enti- 
ties during  the  preceding  fiscal  year; 

(C)  a  listing  of  each  organization  that  receives  a  grant 
from  the  Corporation  to  produce  programming,  the  name  of  the 
producer  of  any  programming  produced  under  each  such  grant, 
the  title  or  description  of  any  program  so  produced,  and  the 
amount  of  each  such  grant;  ^ 

(D)  the  summary  of  the  annual  report  provided  to  the  Sec- 
retary pursuant  to  section  398(b)(4). 

(2)  The  officers  and  directors  of  the  Corporation  shall  be  avail- 
able to  testify  before  appropriate  committees  of  the  Congress  with 
respect  to  such  report,  the  report  of  any  audit  made  by  the  Comp- 
troller General  pursuant  to  subsection  (1),  or  any  other  matter 
which  such  committees  may  determine. 

Right  to  Repeal,  Alter,  or  Amend 

(j)  The  right  to  repeal,  alter,  or  amend  this  section  at  any  time 
is  expressly  reserved. 

Financing;  Open  Meetings  and  Financial  Records 

(k)(l)(A)  There  is  hereby  established  in  the  Treasury  a  fund 
which  shall  be  known  as  the  Public  Broadcasting  Fund  (hereinafter 
in  this  subsection  referred  to  as  the  "Fund"),  to  be  administered  by 
the  Secretary  of  the  Treasury. 

(B)  There  is  authorized  to  be  appropriated  to  the  Fund,  for 
each  of  the  fiscal  years  1978,  1979  and  1980,  an  amount  equal  to 
40  percent  of  the  total  amount  of  non-Federal  financial  support  re- 
ceived by  public  broadcasting  entities  during  the  fiscal  year  second 
preceding  each  such  fiscal  year,  except  that  the  amount  so  appro- 
priated shall  not  exceed  $121,000,000  for  fiscal  year  1978, 
$140,000,000  for  fiscal  year  1979,  and  $160,000,000  for  fiscal  year 
1980. 

(C)  There  is  authorized  to  be  appropriated  to  the  Fund,  for 
each  of  the  fiscal  years  1981,  1982,  1983,  1984,  1985,  1986,  1987, 
1988,  1989,  1990,  1991,  1992,  and  1993,  an  amount  equal  to  40 
percent  of  the  total  amount  of  non-Federal  financial  support  re- 
ceived by  public  broadcasting  entities  during  the  fiscal  year  second 
preceding  each  such  fiscal  year,  except  that  the  amount  so  appro- 
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priated  shall  not  exceed  $265,000,000  for  fiscal  year  1992, 
$285,000,000  for  fiscal  year  1993,  $310,000,000  for  fiscal  year  1994, 
$375,000,000  for  fiscal  year  1995,  and  $425,000,000  for  fiscal  year 
1996. 

(D)  ^  In  addition  to  any  amounts  authorized  under  any 
other  provision  of  this  or  any  other  Act  to  be  appropriated 
to  the  Fund,  $20,000,000  are  hereby  authorized  to  be 
appropriated  to  the  Fund  (notwithstanding  any  other  pro- 
vision of  this  subsection)  specifically  for  transition  from 
the  use  of  analog  to  digital  technology  for  the  provision  of 
public  broadcasting  services  for  fiscal  year  2001. 

(E)  Funds  appropriated  under  this  subsection  shall  remain 
available  until  expended. 

(F)  In  recognition  of  the  importance  of  educational  programs 
and  services,  and  the  expansion  of  public  radio  services,  to 
unserved  and  underserved  audiences,  the  Corporation,  after  con- 
sultation with  the  system  of  public  telecommunications  entities, 
shall  prepare  and  submit  to  the  Congress  an  annual  report  for  each 
of  the  fiscal  years  1994,  1995,  and  1996  on  the  Corporation's  activi- 
ties and  expenditures  relating  to  those  programs  and  services. 

(2)(A)  The  funds  authorized  to  be  appropriated  by  this  sub- 
section shall  be  used  by  the  Corporation,  in  a  prudent  and  finan- 
cially responsible  manner,  solely  for  its  grants,  contracts,  and 
administrative  costs,  except  that  the  Corporation  may  not  use  any 
funds  appropriated  under  this  subpart  for  purposes  of  conducting 
any  reception,  or  providing  any  other  entertainment,  for  any  officer 
or  employee  of  the  Federal  Government  or  any  State  or  local  gov- 
ernment. The  Corporation  shall  determine  the  amount  of  non-Fed- 
eral financial  support  received  by  public  broadcasting  entities  dur- 
ing each  of  the  fiscal  years  referred  to  in  paragraph  (Ij  for  the  pur- 
pose of  determining  the  amount  of  each  authorization,  and  shall 
certify  such  amount  to  the  Secretary  of  the  Treasury,  except  that 
the  Corporation  may  include  in  its  certification  non-Federal  finan- 
cial support  received  by  a  public  broadcasting  entity  during  its 
most  recent  fiscal  year  ending  before  September  30  of  the  year  for 
which  certification  is  made.  Upon  receipt  of  such  certification,  the 
Secretary  of  the  Treasury  shall  make  available  to  the  Corporation, 
from  such  funds  as  may  be  appropriated  to  the  Fund,  the  amount 
authorized  for  each  of  the  fiscal  years  pursuant  to  the  provisions 
of  this  subsection. 

(B)  Funds  appropriated  and  made  available  under  this  sub- 
section shall  be  disbursed  by  the  Secretary  of  the  Treasury  on  a  fis- 
cal year  basis. 

(3)(A)(i)  The  Corporation  shall  establish  an  annual  budget  for 
use  in  allocating  amounts  from  the  Fund.  Of  the  amounts  appro- 
priated into  the  Fund  available  for  allocation  for  any  fiscal  year — 
(I)  $10,200,000  shall  be  available  for  the  administrative  ex- 
penses of  the  Corporation  for  fiscal  year  1989,  and  for  each 
succeeding  fiscal  year  the  amount  which  shall  be  available  for 
such  administrative  expenses  shall  be  the  sum  of  the  amount 
made  available  to  the  Corporation  under  this  subclause  for 
such  expenses  in  the  preceding  fiscal  year  plus  the  greater  of 


Margin  so  in  law. 


265 COMMUNICATIONS  ACT  OF  1934 Sec.  396 

4  percent  of  such  amount  or  a  percentage  of  such  amount  equal 
to  the  percentage  change  in  the  Consumer  Price  Index,  except 
that  none  of  the  amounts  allocated  under  subclauses  (II),  (III), 
and  (IV)  and  clause  (v)  shall  be  used  for  any  administrative  ex- 
penses of  the  Corporation  and  not  more  than  5  percent  of  all 
the  amounts  appropriated  into  the  Fund  available  for  alloca- 
tion for  any  fiscal  year  shall  be  available  for  such  administra- 
tive expenses; 

(II)  6  percent  of  such  amounts  shall  be  available  for  ex- 
penses incurred  by  the  Corporation  for  capital  costs  relating  to 
telecommunications  satellites,  the  payment  of  programming 
royalties  and  other  fees,  the  costs  of  interconnection  facilities 
and  operations  (as  provided  in  clause  (iv)(I)),  and  grants  which 
the  Corporation  may  make  for  assistance  to  stations  that 
broadcast  programs  in  languages  other  than  English  or  for 
assistance  in  the  provision  of  affordable  training  programs  for 
employees  at  public  broadcast  stations,  and  if  the  available 
funding  level  permits,  for  projects  and  activities  that  will 
enhance  public  broadcasting; 

(III)  75  percent  of  the  remainder  (after  allocations  are 
made  under  subclause  (I)  and  subclause  (ID)  shall  be  allocated 
in  accordance  with  clause  (ii); 

(IV)  25  percent  of  such  remainder  shall  be  allocated  in 
accordance  with  clause  (iii). 

(ii)  Of  the  amounts  allocated  under  clause  (i)(III)  for  any  fiscal 
year — 

(I)  75  percent  of  such  amounts  shall  be  available  for  dis- 
tribution among  the  licensees  and  permittees  of  public  tele- 
vision stations  pursuant  to  paragraph  (6)(B);  and 

(II)  25  percent  of  such  amounts  shall  be  available  for  dis- 
tribution under  subparagraph  (B)(i),  and  in  accordance  with 
any  plan  implemented  under  paragraph  (6)(A),  for  national 
public  television  programming. 

(iii)  Of  the  amounts  allocated  under  clause  (i)(rV)  for  any  fiscal 
year — 

(I)  70  percent  of  such  amounts  shall  be  available  for  dis- 
tribution among  the  licensees  and  permittees  of  public  radio 
stations  pursuant  to  paragraph  (6)(B); 

(II)  7  percent  of  such  amounts  shall  be  available  for  dis- 
tribution under  subparagraph  (B)(i)  for  public  radio  program- 
ming; and 

(III)  23  percent  of  such  amounts  shall  be  available  for  dis- 
tribution among  the  licensees  and  permittees  of  public  radio 
stations  pursuant  to  paragraph  (6)(B),  solely  to  be  used  for  ac- 
quiring or  producing  programming  that  is  to  be  distributed 
nationally  and  is  designed  to  serve  the  needs  of  a  national  au- 
dience. 

(iv)(I)  From  the  amount  provided  pursuant  to  clause  (i)(II),  the 
Corporation  shall  defray  an  amount  equal  to  50  percent  of  the  total 
costs  of  interconnection  facilities  and  operations  to  facilitate  the 
availability  of  public  television  and  radio  programs  among  public 
broadcasts  stations. 

(II)  Of  the  amounts  received  as  the  result  of  any  contract,  lease 
agreement,  or  any  other  arrangement  under  which  the  Corporation 
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directly  or  indirectly  makes  available  interconnection  facilities,  50 
percent  of  such  amounts  shall  be  distributed  to  the  licensees  and 
permittees  of  public  television  stations  and  public  radio  stations. 
The  Corporation  shall  not  have  any  authority  to  establish  any 
requirements,  guidelines,  or  limitations  with  respect  to  the  use  of 
such  amounts  by  such  licensees  and  permittees. 

(v)  Of  the  interest  on  the  amounts  appropriated  into  the  Fund 
which  is  available  for  allocation  for  any  fiscal  year — 

(I)  75  percent  shall  be  available  for  distribution  for  the 
purposes  referred  to  in  clause  (iiXII);  and 

(II)  25  percent  shall  be  available  for  distribution  for  the 
purposes  referred  to  in  clause  (iiXII)  and  (III). 

(B)(i)  The  Corporation  shall  utilize  the  funds  allocated  pursu- 
ant to  subparagraph  (A)(ii)(II)  and  subparagraph  (A)(iii)(II)  to 
make  grants  for  production  of  public  television  or  radio  programs 
by  independent  producers  and  production  entities  and  public  tele- 
communications entities,  producers  of  national  children's  edu- 
cational programming,  and  producers  of  programs  addressing  the 
needs  and  interest  of  minorities,  and  for  acquisition  of  such 
programs  by  public  telecommunications  entities.  The  Corporation 
may  make  grants  to  public  telecommunications  entities  and  pro- 
ducers for  the  production  of  programs  in  languages  other  than 
English.  Of  the  funds  utilized  pursuant  to  this  clause,  a  substantial 
amount  shall  be  distributed  to  independent  producers  and  produc- 
tion entities,  producers  of  national  children's  educational  program- 
ming, and  producers  of  programming  addressing  the  needs  and  in- 
terests of  minorities  for  the  production  of  programs. 

(ii)  All  funds  available  for  distribution  under  clause  (i)  shall  be 
distributed  to  entities  outside  the  Corporation  and  shall  not  be 
used  for  the  general  administrative  costs  of  the  Corporation,  the 
salaries  or  related  expenses  of  Corporation  personnel  and  members 
of  the  Board,  or  for  expenses  of  consultants  and  advisers  to  the 
Corporation. 

(iii)(I)  For  fiscal  year  1990  and  succeeding  fiscal  years,  the  Cor- 
poration shall,  in  carrying  out  its  obligations  under  clause  (i)  with 
respect  to  public  television  programming,  provide  adequate  funds 
for  an  independent  production  service. 

(II)  Such  independent  production  service  shall  be  separate 
from  the  Corporation  and  shall  be  incorporated  under  the  laws  of 
the  District  of  Columbia  for  the  purpose  of  contracting  with  the 
Corporation  for  the  expenditure  of  funds  for  the  production  of  pub- 
lic television  programs  by  independent  producers  and  independent 
production  entities. 

(III)  The  Corporation  shall  work  with  organizations  or  associa- 
tions of  independent  producers  or  independent  production  entities 
to  develop  a  plan  and  budget  for  the  operation  of  such  service  that 
is  acceptable  to  the  Corporation. 

(IV)  The  Corporation  shall  ensure  that  the  funds  provided  to 
such  independent  production  service  shall  be  used  exclusively  in 
pursuit  of  the  Corporation's  obligation  to  expand  the  diversity  and 
innovativeness  of  programming  available  to  public  broadcasting. 

(V)  The  Corporation  shall  report  annually  to  Congress  regard- 
ing the  activities  and  expenditures  of  the  independent  production 
service,  including  carriage  and  viewing  information  for  programs 
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produced  or  acquired  with  funds  provided  pursuant  to  subclause 
(I).  At  the  end  of  fiscal  years  1992,  1993,  1994,  and  1995,  the  Cor- 
poration shall  submit  a  report  to  Congress  evaluating  the  perform- 
ance of  the  independent  production  service  in  light  of  its  mission 
to  expand  the  diversity  and  innovativeness  of  programming  avail- 
able to  public  broadcasting. 

(VI)  The  Corporation  shall  not  contract  to  provide  funds  to  any 
such  independent  production  service,  unless  that  service  agrees  to 
comply  with  public  inspection  requirements  established  by  the  Cor- 
poration within  3  months  after  the  date  of  enactment  of  this  sub- 
clause. Under  such  requirements  the  service  shall  maintain  at  its 
offices  a  public  file,  updated  regularly,  containing  information  re- 
lating to  the  service's  award  of  funds  for  the  production  of  program- 
ming. The  information  shall  be  available  for  public  inspection  and 
copying  for  at  least  3  years  and  shall  be  of  the  same  kind  as  the 
information  required  to  be  maintained  by  the  Corporation  under 
subsection  (1)(4)(B). 

(4)  Funds  may  not  be  distributed  pursuant  to  this  subsection 
to  the  Public  Broadcasting  Service  or  National  Public  Radio  (or  any 
successor  organization),  or  to  the  licensee  or  permittee  of  any  pub- 
lic broadcast  station,  unless  the  governing  body  of  any  such  organi- 
zation, any  committee  of  such  governing  body,  or  any  advisory  body 
of  any  such  organization,  holds  open  meetings  preceded  by  reason- 
able notice  to  the  public.  All  persons  shall  be  permitted  to  attend 
any  meeting  of  the  board,  or  of  any  such  committee  or  body,  and 
no  person  shall  be  required,  as  a  condition  to  attendance  at  any 
such  meeting,  to  register  such  person's  name  or  to  provide  any 
other  information.  Nothing  contained  in  this  paragraph  shall  be 
construed  to  prevent  any  such  board,  committee,  or  body  from  hold- 
ing closed  sessions  to  consider  matters  relating  to  individual  em- 
ployees, proprietary  information,  litigation  and  other  matters  re- 
quiring the  confidential  advice  of  counsel,  commercial  or  financial 
information  obtained  from  a  person  on  a  privileged  or  confidential 
basis,  or  the  purchase  of  property  or  services  whenever  the  pre- 
mature exposure  of  such  purchase  would  compromise  the  business 
interests  of  any  such  organization.  If  any  such  meeting  is  closed 
pursuant  to  the  provisions  of  this  paragraph,  the  organization  in- 
volved shall  thereafter  (within  a  reasonable  period  of  time)  make 
available  to  the  public  a  written  statement  containing  an  expla- 
nation of  the  reasons  for  closing  the  meeting. 

(5)  Funds  may  not  be  distributed  pursuant  to  this  subsection 
to  any  public  telecommunications  entity  that  does  not  maintain  for 
public  examination  copies  of  the  annual  financial  and  audit  reports, 
or  other  information  regarding  finances,  submitted  to  the  Corpora- 
tion pursuant  to  subsection  (l)(3)(B)i. 

(6)(A)  The  Corporation  shall  conduct  a  study  and  prepare  a 
plan  in  consultation  with  public  television  licensees  (or  designated 
representatives  of  those  licensees)  and  the  Public  Broadcasting 
Service,  on  how  funds  available  to  the  Corporation  under  para- 
graph (3)(A)(ii)(II)  can  be  best  allocated  to  meet  the  objectives  of 
this  Act  with  regard  to  national  public  television  programming.  The 
plan,  which  shall  be  based  on  the  conclusions  resulting  from  the 


'So  in  law.  Probably  should  be  rtXSKB). 


Sec.  396 COIVIMUNICATIONS  ACT  OF  1934 268 

study,  shall  be  submitted  by  the  Corporation  to  the  Congress  not 
later  than  January  31,  1990.  Unless  directed  otherwise  by  an  Act 
of  Congress,  the  Corporation  shall  implement  the  plan  during  the 
first  fiscal  year  beginning  afi:er  the  fiscal  year  in  which  the  plan 
is  submitted  to  Congress. 

(B)  The  Corporation  shall  make  a  basic  grant  fi-om  the  portion 
reserved  for  television  stations  under  paragraph  (3)(A)(ii)(I)  to  each 
licensee  and  permittee  of  a  public  television  station  that  is  on  the 
air.  The  Corporation  shall  assist  radio  stations  to  maintain  and  im- 
prove their  service  where  public  radio  is  the  only  broadcast  service 
available.  The  balance  of  the  portion  reserved  for  television  sta- 
tions and  the  total  portion  reserved  for  radio  stations  under  para- 
graph (3)(A)(iii)(I)  shall  be  distributed  to  licensees  and  permittees 
of  such  stations  in  accordance  with  eligibility  criteria  (which  the 
Corporation  shall  review  periodically  in  consultation  with  public 
radio  and  television  licensees  or  permittees,  or  their  designated 
representatives)  that  promote  the  public  interest  in  public  broad- 
casting, and  on  the  basis  of  a  formula  designed  to — 

(i)  provide  for  the  financial  needs  and  requirements  of 
stations  in  relation  to  the  communities  and  audiences  such  sta- 
tions undertake  to  serve; 

(ii)  maintain  existing,  and  stimulate  new,  sources  of  non- 
Federal  financial  support  for  stations  by  providing  incentives 
for  increases  in  such  support;  and 

(iii)  assure  that  each  eligible  licensee  and  permittee  of  a 
public  radio  station  receives  a  basic  grant. 

(7)  The  funds  distributed  pursuant  to  paragraph  (3)(A)(ii)(I) 
and  (iii)(I)  may  be  used  at  the  discretion  of  the  recipient  for  pur- 
poses related  primarily  to  the  production  or  acquisition  of  program- 
ming. 

(8)(A)  Funds  may  not  be  distributed  pursuant  to  this  subpart 
to  any  public  broadcast  station  (other  than  any  station  which  is 
owned  and  operated  by  a  state,  a  political  or  special  purpose  sub- 
division of  a  state  or  a  public  agency)  unless  such  station  estab- 
lishes a  community  advisory  board.  Any  such  station  shall  under- 
take good  faith  efforts  to  assure  that  (i)  its  advisory  board  meets 
at  regular  intervals;  (ii)  the  members  of  its  advisory  board  regu- 
larly attend  the  meetings  of  the  advisory  board;  and  (iii)  the  com- 
position of  its  advisory  board  are  reasonably  representative  of  the 
diverse  needs  and  interests  of  the  communities  served  by  such  sta- 
tion. 

(B)  The  board  shall  be  permitted  to  review  the  programming 
goals  established  by  the  station,  the  service  provided  by  the  sta- 
tion, and  the  significant  policy  decisions  rendered  by  the  station. 
The  board  may  also  be  delegated  any  other  responsibilities,  as 
determined  by  the  governing  body  of  the  station.  The  board  shall 
advise  the  governing  body  of  the  station  with  respect  to  whether 
the  programming  and  other  policies  of  such  station  are  meeting  the 
specialized  educational  and  cultural  needs  of  the  communities 
served  by  the  station,  and  may  make  such  recommendations  as  it 
considers  appropriate  to  meet  such  needs. 

(C)  The  role  of  the  board  shall  be  solely  advisory  in  nature,  ex- 
cept to  the  extent  other  responsibilities  are  delegated  to  the  board 
by  the  governing  body  of  the  station.  In  no  case  shall  the  board 
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have  any  authority  to  exercise  any  control  over  the  daily  manage- 
ment or  operation  of  the  station. 

(D)  In  the  case  of  any  public  broadcast  station  (other  than  any 
station  which  is  owned  and  operated  by  a  state,  a  political  or  spe- 
cial purpose  subdivision  of  a  State,  or  a  public  agency)  in  existence 
on  the  effective  date  of  this  paragraph,  such  station  shall  comply 
with  the  requirements  of  this  paragraph  with  respect  to  the  estab- 
lishment of  a  community  advisory  board  not  later  than  180  days 
after  such  effective  date. 

(E)  The  provision  of  subparagraph  (A)  prohibiting  the  distribu- 
tion of  funds  to  any  public  broadcast  station  (other  than  any  sta- 
tion which  is  owned  and  operated  by  a  State,  a  political  or  special 
purpose  subdivision  of  a  State,  or  a  public  agency)  unless  such  sta- 
tion establishes  a  community  advisory  board  shall  be  the  exclusive 
remedy  for  the  enforcement  of  the  provisions  of  this  paragraph. 

(9)  Funds  may  not  be  distributed  pursuant  to  this  subsection 
to  the  Public  Broadcasting  Service  or  National  Public  Radio  (or  any 
successor  organization)  unless  assurances  are  provided  to  the  Cor- 
poration that  no  officer  or  employee  of  the  Public  Broadcasting 
Service  or  National  Public  Radio  (or  any  successor  organization),  as 
the  case  may  be,  will  be  compensated  in  excess  of  reasonable  com- 
pensation as  determined  pursuant  to  Section  4958  of  the  Internal 
Revenue  Code  for  services  that  the  officer  or  employee  renders  to 
organization,  i  and  unless  further  assurances  are  provided  to  the 
Corporation  that  no  officer  or  employee  of  such  an  entity  will  be 
loaned  money  by  that  entity  on  an  interest-free  basis. 

(10)(A)  There  is  hereby  established  in  the  Treasury  a  fund 
which  shall  be  known  as  the  Public  Broadcasting  Satellite  Inter- 
connection Fund  (hereinafter  in  this  subsection  referred  to  as  the 
"Satellite  Interconnection  Fund"),  to  be  administered  by  the  Sec- 
retary of  the  Treasury. 

(B)  There  is  authorized  to  be  appropriated  to  the  Satellite 
Interconnection  Fund,  for  fiscal  year  1991,  the  amount  of 
$200,000,000.  If  such  amount  is  not  appropriated  in  full  for  fiscal 
year  1991,  the  portion  of  such  amount  not  yet  appropriated  is 
authorized  to  be  approriated  for  fiscal  years  1992  and  1993.  Funds 
appropriated  to  the  Satellite  Interconnection  Fund  shall  remain 
available  until  expended. 

(C)  The  Secretary  of  the  Treasury  shall  make  available  and 
disburse  to  the  Corporation,  at  the  beginning  of  fiscal  year  1991 
and  of  each  succeeding  fiscal  year  thereafter,  such  funds  as  have 
been  appropriated  to  the  Satellite  Interconnection  Fund  for  the  fis- 
cal year  in  which  such  disbursement  is  to  be  made. 

(D)  Notwithstanding  any  other  provision  of  this  subsection  ex- 
cept paragraphs  (4),  (5),  (8),  and  (9),  all  funds  appropriated  to  the 
Satellite  Interconnection  Fund  and  interest  thereon — 

(i)  shall  be  distributed  by  the  Corporation  to  the  licensees 
and  permittees  of  noncommercial  educational  television  broad- 


1  Section  701  of  the  Omnibus  Consolidated  and  Emergency  Supplemental  Appropriations  Act, 
1999  (P.L.  105-277,  112  Stat.  2681-389)  amended  "section  396(kK9)  of  Title  47",  which  is  not 
a  codified  title,  rather  than  section  396(k)(9)  of  the  Communications  Act  of  1934.  The  amend- 
ment refers  to  the  "Internal  Revenue  Code"  rather  than  the  Internal  Revenue  Code  of  1986.  The 
amendment  is  effected  in  this  compilation,  but  the  reference  to  the  Internal  Revenue  Code  is 
not  corrected. 
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cast  stations  providing  public  telecommunications  services  or 
the  national  entity  they  designate  for  satellite  interconnection 
purposes  and  to  those  public  telecommunications  entities  par- 
ticipating in  the  public  radio  satellite  interconnection  system 
or  the  national  entity  they  designate  for  satellite  interconnec- 
tion purposes,  exclusively  for  the  capital  costs  of  the  replace- 
ment, refurbishment,  or  upgrading  of  their  national  satellite 
interconnection  systems  and  associated  maintenance  of  such 
systems;  and 

(ii)  shall  not  be  used  for  the  administrative  costs  of  the 
Corporation,  the  salaries  or  related  expenses  of  Corporation 
personnel  and  members  of  the  Board,  or  for  expenses  of  con- 
sultants and  advisers  to  the  Corporation. 

(11)(A)  Funds  may  not  be  distributed  pursuant  to  this  sub- 
section for  any  fiscal  year  to  the  licensee  or  permittee  of  any  public 
broadcast  station  if  such  licensee  or  permittee — 

(i)  fails  to  certify  to  the  Corporation  that  such  licensee  or 
permittee  complies  with  the  Commission's  regulations  con- 
cerning equal  employment  opportunity  as  published  under  sec- 
tion 73.2080  of  title  47,  Code  of  Federal  Regulations,  or  any 
successor  regulations  thereto;  or 

(ii)  fails  to  submit  to  the  Corporation  the  report  required 
by  subparagraph  (B)  for  the  preceding  calendar  year. 

(B )  A  licensee  or  permittee  of  any  public  broadcast  station  with 
more  than  five  full-time  employees  to  file  annually  with  the  Cor- 
poration a  statistical  report,  consistent  with  reports  required  by 
Commission  regulation,  identifying  by  race  and  sex  the  number  of 
employees  in  each  of  the  following  full-time  and  part-time  job  cat- 
egories: 

(i)  Officials  and  managers. 

(ii)  Professionals. 

(iii)  Technicians. 

(iv)  Semiskilled  operatives. 

(v)  Skilled  craft  persons. 

(vi)  Clerical  and  office  personnel. 

(vii)  Unskilled  operatives. 

(viii)  Service  workers. 

(C)  In  addition,  such  report  shall  state  the  number  of  job  open- 
ings occurring  during  the  course  of  the  year.  Where  the  job  open- 
ings were  filled  in  accordance  with  the  regulations  described  in 
subparagraph  (A)(i),  the  report  shall  so  certify,  and  where  the  job 
openings  were  not  filled  in  accordance  with  such  regulations,  the 
report  shall  contain  a  statement  providing  reasons  therefor.  The 
statistical  report  shall  be  available  to  the  public  at  the  central  of- 
fice and  at  every  location  where  more  than  five  full-time  employees 
are  regularly  assigned  to  work. 

(12)  Funds  may  not  be  distributed  under  this  subsection  to  any 
public  broadcasting  entity  that  directly  or  indirectly — 

(A)  rents  contributor  or  donor  names  (or  other  personally 
identifiable  information)  to  or  from,  or  exchanges  such  names 
or  information  with,  any  Federal,  State,  or  local  candidate, 
political  party,  or  political  committee;  or 
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(B)  discloses  contributor  or  donor  names,  or  other  person- 
ally identifiable  information,  to  any  nonaffiliated  third  party 
unless — 

(i)  such  entity  clearly  and  conspicuously  discloses  to 
the  contributor  or  donor  that  such  information  may  be  dis- 
closed to  such  third  party; 

(ii)  the  contributor  or  donor  is  given  the  opportunity, 
before  the  time  that  such  information  is  initially  disclosed, 
to  direct  that  such  information  not  be  disclosed  to  such 
third  party;  and 

(iii)  the  contributor  or  donor  is  given  an  explanation  of 
how  the  contributor  or  donor  may  exercise  that  nondisclo- 
sure option. 

Records  and  Audit 

(/)(!)( A)  The  accounts  of  the  Corporation  shall  be  audited  an- 
nually in  accordance  with  generally  accepted  auditing  standards  by 
independent  certified  public  accountants  or  independent  licensed 
public  accountants  certified  or  licensed  by  a  regulatory  authority  of 
a  State  or  other  political  subdivision  of  the  United  States,  except 
that  such  requirements  shall  not  preclude  shared  auditing  arrange- 
ments between  any  public  telecommunications  entity  and  its  li- 
censee where  such  licensee  is  a  public  or  private  institution.  The 
audits  shall  be  conducted  at  the  place  or  places  where  the  accounts 
of  the  Corporation  are  normally  kept.  All  books,  accounts,  financial 
records,  reports,  files,  and  all  other  papers,  things,  or  property  be- 
longing to  or  in  use  by  the  Corporation  and  necessary  to  facilitate 
the  audits  shall  be  made  available  to  the  person  or  persons  con- 
ducting the  audits;  and  full  facilities  for  verifying  transactions  with 
the  balances  or  securities  held  by  depositories,  fiscal  agents  and 
custodians  shall  be  afforded  to  such  person  or  persons. 

(B)  The  report  of  each  such  independent  audit  shall  be  in- 
cluded in  the  annual  report  required  by  subsection  (i)  of  this  sec- 
tion. The  audit  report  shall  set  forth  the  scope  of  the  audit  and  in- 
clude such  statements  as  are  necessary  to  present  fairly  the  Cor- 
poration's assets  and  liabilities,  surplus  or  deficit,  with  an  analysis 
of  the  changes  therein  during  the  year,  supplemented  in  reasonable 
detail  by  a  statement  of  the  Corporation's  income  and  expenses 
during  the  year,  and  a  statement  of  the  sources  and  application  of 
funds,  together  with  the  independent  author's  opinion  of  those 
statements. 

(2)(  A)  The  financial  transactions  of  the  Corporation  for  any  fis- 
cal year  during  which  Federal  funds  are  available  to  finance  any 
portion  of  its  operations  may  be  audited  by  the  General  Accounting 
Office  in  accordance  with  the  principles  and  procedures  applicable 
to  commercial  corporate  transactions  and  under  such  rules  and  reg- 
ulations as  may  be  prescribed  by  the  Comptroller  General  of  the 
United  States.  Any  such  audit  shall  be  conducted  at  the  place  or 
places  where  accounts  of  the  Corporation  are  normally  kept.  The 
representative  of  the  General  Accounting  Office  shall  have  access 
to  all  books,  accounts,  records,  reports,  files,  and  all  other  papers, 
things,  or  property  belonging  to  or  in  use  by  the  Corporation  per- 
taining to  its  financial  transactions  and  necessary  to  facilitate  the 


Sec.  396 COMMUNICATIONS  ACT  OF  1934 272 

audit,  and  they  shall  be  afforded  full  facilities  for  verifying  trans- 
actions with  the  balances  or  securities  held  by  depositories,  fiscal 
agents,  and  custodians.  All  such  books,  accounts,  records,  reports, 
files,  papers  and  property  of  the  Corporation  shall  remain  in  pos- 
session and  custody  of  the  Corporation. 

(B)  A  report  of  each  such  audit  shall  be  made  by  the  Comp- 
troller General  to  the  Congress.  The  report  to  the  Congress  shall 
contain  such  comments  and  information  as  the  Comptroller  Gen- 
eral may  deem  necessary  to  inform  Congress  of  the  financial  oper- 
ations and  condition  of  the  Corporation,  together  with  such  rec- 
ommendations with  respect  thereto  as  he  may  deem  advisable.  The 
report  shall  also  show  specifically  any  program,  expenditure,  or 
other  financial  transaction  or  undertaking  observed  in  the  course 
of  the  audit,  which,  in  the  opinion  of  the  Comptroller  General,  has 
been  carried  on  or  made  without  authority  of  law.  A  copy  of  each 
report  shall  be  furnished  to  the  President,  to  the  Secretary,  and  to 
the  Corporation  at  the  time  submitted  to  the  Congress. 

(3)(A)  Not  later  than  1  year  after  the  effective  date  of  this 
paragraph,  the  Corporation,  in  consultation  with  the  Comptroller 
General,  and  as  appropriate  with  others,  shall  develop  accounting 
principles  which  shall  be  used  uniformly  by  all  public  telecommuni- 
cations entities  receiving  funds  under  this  subpart,  taking  into  ac- 
count organizational  differences  among  various  categories  of  such 
entites.  Such  principles  shall  be  designed  to  account  fully  for  all 
funds  received  and  expended  for  public  telecommunications  pur- 
poses by  such  entities. 

(B)  Each  public  telecommunications  entity  receiving  funds 
under  this  subpart  shall  be  required — 

(i)  to  keep  its  books,  records,  and  accounts  in  such  form  as 
may  be  required  by  the  Corporation; 

(ii)(I)  to  undergo  a  biennial  audit  by  independent  certified 
public  accountants  or  independent  licensed  public  accountants 
certified  or  licensed  by  a  regulatory  authority  of  a  State,  which 
audit  shall  be  in  accordance  with  auditing  standards  developed 
by  the  Corporation,  in  consultation  with  the  Comptroller  Gen- 
eral; or 

(II)  to  submit  a  financial  statement  in  lieu  of  the  audit  re- 
quired by  subclause  (I)  if  the  Corporation  determines  that  the 
cost  burden  of  such  audit  on  such  entity  is  excessive  in  light 
of  the  financial  condition  of  such  entity;  and 

(iii)  to  furnish  biennuially  to  the  Corporation  a  copy  of  the 
audit  report  required  pursuant  to  the  clause  (ii),  as  well  as 
such  other  information  regarding  finances  (including  an  annual 
financial  report)  as  the  Corporation  may  require. 

(C)  Any  recipient  of  assistance  by  grant  or  contract  under  this 
section,  other  than  a  fixed  price  contract  awarded  pursuant  to  com- 
petitive bidding  procedures,  shall  keep  such  records  as  may  be  rea- 
sonably necessary  to  disclose  fully  the  amount  and  the  disposition 
by  such  recipient  of  such  assistance,  that  total  cost  of  the  project 
or  undertaking  in  connection  with  which  such  assistance  is  given 
or  used,  and  the  amount  and  nature  of  that  portion  of  the  cost  of 
the  projects  or  undertaking  supplied  by  other  sources,  and  such 
other  records  as  will  facilitate  an  effective  audit. 
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(D)  The  Corporation  or  any  of  its  duly  authorized  representa- 
tives shall  have  access  to  any  books,  documents,  papers,  and 
records  of  any  recipient  of  assistance  for  the  purpose  of  auditing 
and  examining  all  funds  received  or  expended  for  public  tele- 
communications purposes  by  the  recipient.  The  Comptroller  Gen- 
eral of  the  United  States  or  any  of  his  duly  authorized  representa- 
tives also  shall  have  access  to  such  books,  documents,  papers,  and 
records  for  the  purpose  of  auditing  and  examining  all  funds  re- 
ceived or  expended  for  public  telecommunications  purposes  during 
any  fiscal  year  for  which  Federal  funds  are  available  to  the  Cor- 
poration. 

(4)(A)  The  Corporation  shall  maintain  the  information  de- 
scribed in  subparagraphs  (B),  (C),  and  (D)  at  its  offices  for  public 
inspection  and  copying  for  at  least  3  years,  according  to  such  rea- 
sonable guidelines  as  the  Corporation  may  issue.  This  public  file 
shall  be  updated  regularly.  This  paragraph  shall  be  effective  upon 
its  enactment  and  shall  apply  to  all  grants  awarded  after  January 
1,  1993. 

(B)  Subsequent  to  any  award  of  funds  by  the  Corporation  for 
the  production  or  acquisition  of  national  broadcasting  programming 
pursuant  to  subsection  (k)(3)(A)  (ii)(II)  or  (iiiXII),  the  Corporation 
shall  make  available  for  public  inspection  the  following: 

(i)  Grant  and  solicitation  guidelines  for  proposals  for  such 
programming. 

(ii)  The  reasons  for  selecting  the  proposal  for  which  the 
award  was  made. 

(iii)  Information  on  each  program  for  which  the  award  was 
made,  including  the  names  of  the  awardee  and  producer  (and 
if  the  awardee  or  producer  is  a  corporation  or  partnership,  the 
principals  of  such  corporation  or  partnership),  the  monetary 
amount  of  the  award,  and  the  title  and  description  of  the  pro- 
gram (and  of  each  program  in  a  series  of  programs). 

(iv)  A  report  based  on  the  final  audit  findings  resulting 
from  any  audit  of  the  award  by  the  Corporation  or  the  Comp- 
troller General. 

(v)  Reports  which  the  Corporation  shall  require  to  be  pro- 
vided by  the  awardee  relating  to  national  public  broadcasting 
programming  funded,  produced,  or  acquired  by  the  awardee 
with  such  funds.  Such  reports  shall  include,  where  applicable, 
the  information  described  in  clauses  (i),  (ii),  and  (iii),  but  shall 
exclude  proprietary,  confidential,  or  privileged  information. 

(C)  The  Corporation  shall  make  available  for  public  inspection 
the  final  report  required  by  the  Corporation  on  an  annual  basis 
from  each  recipient  of  funds  under  subsection  (k)(3)(A)(iii)(III),  ex- 
cluding proprietary,  confidential,  or  privileged  information. 

(D)  The  Corporation  shall  make  available  for  public  inspection 
an  annual  list  of  national  programs  distributed  by  public  broad- 
casting entities  that  receive  funds  under  subsection  (k)(3)(A) 
(ii)(III)  or  (iii)(II)  and  are  engaged  primarily  in  the  national  dis- 
tribution of  public  television  or  radio  programs.  Such  list  shall  in- 
clude the  names  of  the  programs  (or  program  series),  producers, 
and  providers  of  funding. 

(m)(l)  Prior  to  July  1,  1989,  and  every  three  years  thereafter, 
the  Corporation  shall  compile  an  assessment  of  the  needs  of  minor- 
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ity  and  diverse  audiences,  the  plans  of  public  broadcasting  entities 
and  public  telecommunications  entities  to  address  such  needs,  the 
ways  radio  and  television  can  be  used  to  help  these  underrep- 
resented  groups,  and  projections  concerning  minority  employment 
by  public  broadcasting  entities  and  public  telecommunications  enti- 
ties. Such  assessment  shall  address  the  needs  of  racial  and  ethnic 
minorities,  new  immigrant  populations,  people  for  whom  English  is 
a  second  language,  and  adults  who  lack  basic  reading  skills. 

(2)  Commencing  July  1,  1989,  the  Corporation  shall  prepare  an 
annual  report  on  the  provision  by  public  broadcasting  entities  and 
public  telecommunications  entities  of  service  to  the  audiences  de- 
scribed in  paragraph  (1).  Such  report  shall  address  programming 
(including  that  which  is  produced  by  minority  producers),  training, 
minority  employment,  and  efforts  by  the  Corporation  to  increase 
the  number  of  minority  public  radio  and  television  stations  eligible 
for  financial  support  from  the  Corporation.  Such  report  shall  in- 
clude a  summary  of  the  statistical  reports  received  by  the  Corpora- 
tion pursuant  to  subsection  (k)(ll),  and  a  comparison  of  the  infor- 
mation contained  in  those  reports  with  the  information  submitted 
by  the  Corporation  in  the  previous  year's  annual  report. 

(3)  As  soon  as  they  have  been  prepared,  each  assessment  and 
annual  report  required  under  paragraphs  (1)  and  (2)  shall  be  sub- 
mitted to  Congress. 

Subpart  E — General 

SEC.  397.  [47  U.S.C.  397]  DEFINITIONS. 

For  the  purposes  of  this  part — 

(1)  The  term  "construction"  (as  applied  to  public  telecommuni- 
cations facilities)  means  acquisition  (including  acquisition  by  lease), 
installation,  and  modernization  of  public  telecommunications  facili- 
ties and  planning  and  preparatory  steps  incidental  to  any  such  ac- 
quisition, installation,  or  modernization. 

(2)  The  term  "Corporation"  means  the  Corporation  for  Public 
Broadcasting  authorized  to  be  established  in  subpart  D. 

(3)  The  term  "interconnection"  means  the  use  of  microwave 
equipment,  boosters,  translators,  repeaters,  communication  space 
satellites,  or  other  apparatus  or  equipment  for  the  transmission 
and  distribution  of  television  or  radio  programs  to  public  tele- 
communications entities. 

(4)  The  term  "interconnection  system"  means  any  system  of 
interconnection  facilities  used  for  the  distribution  of  programs  to 
public  telecommunications  entities. 

(5)  The  term  "meeting"  means  the  deliberations  of  at  least  the 
number  of  members  of  a  governing  or  advisory  body,  or  any  com- 
mittee thereof,  required  to  take  action  on  behalf  of  such  body  or 
committee  where  such  deliberations  determine  or  result  in  the  joint 
conduct  or  disposition  of  the  governing  or  advisory  body's  business, 
or  the  committee's  business,  as  the  case  may  be,  but  only  to  the 
extent  that  such  deliberations  relate  to  public  broadcasting. 

(6)  The  terms  "noncommercial  educational  broadcast  station" 
and  "public  broadcast  station"  mean  a  television  or  radio  broadcast 
station  which — 
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(A)  under  the  rules  and  regulations  of  the  Commission  in 
effect  on  the  effective  date  of  this  paragraph,  is  eligible  to  be 
licensed  by  the  Commission  as  a  noncommercial  educational 
radio  or  television  broadcast  station  and  which  is  owned  and 
operated  by  a  public  agency  or  nonprofit  private  foundation, 
corporation,  or  association;  or 

(B)  is  owned  and  operated  by  a  municipality  and  which 
transmits  only  noncommercial  programs  for  education  pur- 
poses. 

(7)  The  term  "noncommercial  telecommunications  entity" 
means  any  enterprise  which — 

(A)  is  owned  and  operated  by  a  State,  a  political  or  special 
purpose  subdivision  of  a  State,  a  public  agency,  or  a  nonprofit 
private  foundation,  corporation,  or  association;  and 

(B)  has  been  organized  primarily  for  the  purpose  of  dis- 
seminating audio  or  video  noncommercial  educational  and  cul- 
tural programs  to  the  public  by  means  other  than  a  primary 
television  or  radio  broadcast  station,  including,  but  not  limited 
to,  coaxial  cable,  optical  fiber,  broadcast  translators,  cassettes, 
discs,  microwave,  or  laser  transmission  through  the  atmos- 
phere. 

(8)  The  term  "nonprofit"  (as  applied  to  any  foundation,  corpora- 
tion, or  association)  means  a  foundation,  corporation,  or  associa- 
tion, no  part  of  the  net  earnings  of  which  inures,  or  may  lawfully 
inure,  to  the  benefit  of  any  private  shareholder  or  individual. 

(9)  The  term  "non-Federal  financial  support"  means  the  total 
value  of  cash  and  the  fair  market  value  of  property  and  services 
(including,  to  the  extent  provided  in  the  second  sentence  of  this 
paragraph,  the  personal  services  of  volunteers)  received — 

(A)  as  gifts,  grants,  bequests,  donations,  or  other  contribu- 
tions for  the  construction  or  operation  of  noncommercial  edu- 
cational broadcast  stations,  or  for  the  production,  acquisition, 
distribution,  or  dissemination  of  educational  television  or  radio 
programs,  and  related  activities,  from  any  source  other  than  (i) 
the  United  States  or  any  agency  or  instrumentality  of  the 
United  States;  or  (ii)  any  public  broadcasting  entity;  or 

(B)  as  gifts,  grants,  donations,  contributions,  or  payments 
from  any  State,  or  any  educational  institution,  for  the  construc- 
tion or  operation  of  noncommercial  educational  broadcast  sta- 
tions or  for  the  production,  acquisition,  distribution,  or  dissemi- 
nation of  educational  television  or  radio  programs,  or  payments 
in  exchange  for  services  or  materials  with  respect  to  the  provi- 
sion of  educational  or  instructional  television  or  radio 
programs. 

Such  term  includes  the  fair  market  value  of  personal  services  of 
volunteers,  as  computed  using  the  valuation  standards  established 
by  the  Corporation,  but  only  with  respect  to  such  an  entity  in  a  fis- 
cal year,  to  the  extent  that  the  value  of  the  services  does  not  exceed 
5  percent  of  the  total  non-Federal  financial  support  of  the  entity  in 
such  fiscal  year. 

(10)  The  term  "preoperational  expenses"  means  all  non- 
construction  costs  incurred  by  new  telecommunications  entities  be- 
fore the  date  on  which  they  begin  providing  service  to  the  public, 
and  all  nonconstruction  costs  associated  with  expansion  of  existing 
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entities  before  the  date  on  which  such  expanded  capacity  is  acti- 
vated, except  that  such  expenses  shall  not  include  any  portion  of 
the  salaries  of  any  personnel  employed  by  an  operating  public  tele- 
communications entity. 

(11)  The  term  "Public  broadcasting  entity"  means  the  Corpora- 
tion, any  licensee  or  permittee  of  a  public  broadcast  station,  or  any 
nonprofit  institution  engaged  primarily  in  the  production,  acquisi- 
tion, distribution,  or  dissemination  of  educational  and  cultural  tele- 
vision or  radio  programs. 

(12)  The  term  "public  telecommunications  entity"  means  any 
enterprise  which — 

(A)  is  a  public  broadcast  station  or  a  noncommercial  tele- 
communications entity;  and 

(B)  disseminates  public  telecommunications  services  to  the 
public. 

(13)  The  term  "public  telecommunications  facilities"  means 
apparatus  necessary  for  production,  interconnection,  captioning, 
broadcast,  or  other  distribution  of  programming,  including,  but  not 
limited  to,  studio  equipment,  cameras,  microphones,  audio  and 
video  storage  or  reproduction  equipment,  or  both,  signal  processors 
and  switchers,  towers,  antennas,  transmitters,  translators,  micro- 
wave equipment,  mobile  equipment,  satellite  communications 
equipment,  instructional  television  fixed  service  equipment,  sub- 
sidiary communications  authorization  transmitting  and  receiving 
equipment,  cable  television  equipment,  video  and  audio  cassettes 
and  discs,  optical  fiber  communications  equipment,  and  other 
means  of  transmitting,  emitting,  storing,  and  receiving  images  and 
sounds,  or  intelligence,  except  that  such  term  does  not  include  the 
buildings  to  house  such  apparatus  (other  than  small  equipment 
shelters  which  are  part  of  satellite  earth  stations,  translators, 
microwave  interconnection  facilities,  and  similar  facilities). 

(14)  The  term  "public  telecommunications  services"  means  non- 
commercial educational  and  cultural  radio  and  television  programs, 
and  related  noncommercial  instructional  or  informational  material 
that  may  be  transmitted  by  means  of  electronic  communications. 

(15)  The  term  "Secretary"  means  the  Secretary  of  Commerce 
when  such  term  is  used  in  subpart  A  and  subpart  B,  and  the  Sec- 
retary of  Health  and  Human  Services  when  such  term  is  used  in 
subpart  C,  subpart  D,  and  this  subpart. 

(16)  The  term  "State"  includes  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Virgin  Islands,  Guam,  Amer- 
ican Samoa,  the  Northern  Mariana  Islands,  and  the  Trust  Terri- 
tory of  the  Pacific  Islands. 

(17)  The  term  "system  of  public  telecommunications  entities" 
means  any  combination  of  public  telecommunications  entities  act- 
ing cooperatively  to  produce,  acquire,  or  distribute  programs,  or  to 
undertake  related  activities. 

SEC.  398.  [47  U.S.C.  398]  FEDERAL  D^TERFERENCE  OR  CONTROL  PRO- 
HIBITED; EQUAL  EMPLOYMENT  OPPORTUNITY. 

(a)  Nothing  contained  in  this  part  shall  be  deemed  (1)  to 
amend  any  other  provision  of,  or  requirement  under,  this  Act;  or 
(2)  except  to  the  extent  authorized  in  subsection  (b),  to  authorize 
any  department,  agency,  officer,  or  employee  of  the  United  States 
to  exercise  any  direction,  supervision,  or  control  over  public  tele- 
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communications,  or  over  the  Corporation  or  any  of  its  grantees  or 
contractors,  or  over  the  charter  or  bylaws  of  the  Corporation,  or 
over  the  curriculum,  program  of  instruction,  or  personnel  of  any 
educational  institution,  school  system,  or  public  telecommuni- 
cations entity. 

(b)(1)  Equal  opportunity  in  employment  shall  be  afforded  to  all 
persons  by  the  Public  Broadcasting  Service  and  National  Public 
Radio  (or  any  successor  organization)  and  by  all  public  tele- 
communications entities  receiving  funds  pursuant  to  subpart  C 
(hereinafter  in  this  subsection  referred  to  as  "recipients"),  in 
accordance  with  the  equal  employment  opportunity  regulations  of 
the  Commission,  and  no  person  shall  be  subjected  to  discrimination 
in  employment  by  any  recipient  on  the  grounds  of  race,  color,  reli- 
gion, national  origin,  or  sex. 

(2)(A)  The  Secretary  is  authorized  and  directed  to  enforce  this 
subsection  and  to  prescribe  such  rules  and  regulations  as  may  be 
necessary  to  carry  out  the  functions  of  the  Secretary  under  this 
subsection. 

(B)  The  Secretary  shall  provide  for  close  coordination  with  the 
Commission  in  the  administration  of  the  responsibilities  of  the  Sec- 
retary under  this  subsection  which  are  of  interest  to  or  affect  the 
functions  of  the  Commission  so  that,  to  the  maximum  extent  pos- 
sible consistent  with  the  enforcement  responsibilities  of  each,  the 
reporting  requirements  of  public  telecommunications  entities  shall 
be  uniformly  based  upon  consistent  definitions  and  categories  of 
information. 

(3)(A)  The  Corporation  shall  incorporate  into  each  grant  agree- 
ment or  contract  with  any  recipient  entered  into  on  or  after  the 
effective  date  of  the  rules  and  regulations  prescribed  by  the  Sec- 
retary pursuant  to  paragraph  (2)(A),  a  statement  indicating  that, 
as  a  material  part  of  the  terms  and  conditions  of  the  grant  agree- 
ment or  contract,  the  recipient  will  comply  with  the  provisions  of 
paragraph  (1)  and  the  rules  and  regulations  prescribed  pursuant  to 
paragraph  (2)(A).  Any  person  which  desires  to  be  a  recipient 
(within  the  meaning  of  paragraph  (1))  of  funds  under  subpart  C 
shall,  before  receiving  any  such  funds,  provide  to  the  Corporation 
any  information  which  the  Corporation  may  require  to  satisfy  itself 
that  such  person  is  affording  equal  opportunity  in  employment  in 
accordance  with  the  requirements  of  this  subsection.  Determina- 
tions made  by  the  Corporation  in  accordance  with  the  preceding 
sentence  shall  be  based  upon  guidelines  relating  to  equal  oppor- 
tunity in  employment  which  shall  be  established  by  rule  by  the 
Secretary. 

(B)  If  the  Corporation  is  not  satisfied  that  any  such  person  is 
affording  equal  opportunity  in  employment  in  accordance  with  the 
requirements  of  this  subsection,  the  Corporation  shall  notify  the 
Secretary,  and  the  Secretary  shall  review  the  matter  and  make  a 
final  determination  regarding  whether  such  person  is  affording 
equal  opportunity  in  emplojrment.  In  any  case  in  which  the  Sec- 
retary conducts  a  review  under  the  preceding  sentence  the  Cor- 
poration shall  make  funds  available  to  the  person  involved  pursu- 
ant to  the  grant  application  of  such  person  (if  the  Corporation 
would  have  approved  such  application  but  for  the  finding  of  the 
Corporation  under  this  paragraph)  pending  a  final  determination  of 
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the  Secretary  upon  completion  of  such  review.  The  Corporation 
shall  monitor  the  equal  employment  opportunity  practices  of  each 
recipient  throughout  the  duration  of  the  grant  or  contract. 

(C)  The  provisions  of  subparagraph  (A)  and  subparagraph  (B) 
shall  take  effect  on  the  effective  date  of  the  rules  and  regulations 
prescribed  by  the  Secretary  pursuant  to  paragraph  (2)(A). 

(4)  Based  upon  its  responsibilities  under  paragraph  (3),  the 
Corporation  shall  provide  an  annual  report  for  the  preceding  fiscal 
year  ending  September  30  to  the  Secretary  on  or  before  the  15th 
day  of  February  of  each  year.  The  report  shall  contain  information 
in  the  form  required  by  the  Secretary.  The  Corporation  shall  sub- 
mit a  summary  of  such  report  to  the  President  and  the  Congress 
as  part  of  the  report  required  in  section  396(i).  The  Corporation 
shall  provide  other  information  in  the  form  which  the  Secretary 
may  require  in  order  to  carry  out  the  functions  of  the  Secretary 
under  this  subsection. 

(5)  Whenever  the  Secretary  makes  a  final  determination,  pur- 
suant to  the  rules  and  regulations  which  the  Secretary  shall  pre- 
scribe, that  a  recipient  is  not  in  compliance  with  paragraph  (1),  the 
Secretary  shall  within  10  days  after  such  determination,  notify  the 
recipient  in  writing  of  such  determination  and  request  the  recipient 
to  secure  compliance.  Unless  the  recipient  within  120  days  after  re- 
ceipt of  such  written  notice — 

(A)  demonstrates  to  the  Secretary  that  the  violation  has 
been  corrected;  or 

(B)  enters  into  a  compliance  agreement  approved  by  the 
Secretary; 

the  Secretary  shall  direct  the  Corporation  to  reduce  or  suspend  any 
further  payments  of  funds  under  this  part  to  the  recipient  and  the 
Corporation  shall  comply  with  such  directive.  Resumption  of  pay- 
ments shall  take  place  only  when  the  Secretary  certifies  to  the  Cor- 
poration that  the  recipient  has  entered  into  a  compliance  agree- 
ment approved  by  the  Secretary.  A  recipient  whose  funds  have 
been  reduced  or  suspended  under  this  paragraph  may  apply  at  any 
time  to  the  Secretary  for  such  certification. 

(c)  Nothing  in  this  section  shall  be  construed  to  authorize  any 
department,  agency,  officer,  or  employee  of  the  United  States  to 
exercise  any  direction,  supervision,  or  control  over  the  content  or 
distribution  of  public  telecommunications  programs  and  services,  or 
over  the  curriculum  or  program  of  instruction  of  any  educational 
institution  or  school  system. 

SEC.  399.  [47  U.S.C.  399]  SUPPORT  OF  POLITICAL  CANDIDATES  PRO- 
HIBITED. 

No  noncommercial  educational  broadcasting  station  may  sup- 
port or  oppose  any  candidate  for  political  office. 

SEC.   399A-    [47   U.S.C.   399a]    USE    OF    BUSINESS   OR   INSTITUTIONAL 
LOGOGRAMS. 

(a)  For  purposes  of  this  section,  the  term  "business  or  institu- 
tional logogram"  means  any  aural  or  visual  letters  or  words,  or  any 
symbol  or  sign,  which  is  used  for  the  exclusive  purpose  of  identi- 
fying any  corporation,  company,  or  other  organization,  and  which 
is  not  used  for  the  purpose  of  promoting  the  products,  services,  or 
facilities  of  such  corporation,  company,  or  other  organization. 
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(b)  Each  public  television  station  and  each  public  radio  station 
shall  be  authorized  to  broadcast  announcements  which  include  the 
use  of  any  business  or  institutional  logogram  and  which  include  a 
reference  to  the  location  of  the  corporation,  company,  or  other  orga- 
nization involved,  except  that  such  announcements  may  not  inter- 
rupt regular  programming. 

(c)  The  provisions  of  this  section  shall  not  be  construed  to  limit 
the  authority  of  the  Commission  to  prescribe  regulations  relating 
to  the  manner  in  which  logograms  may  be  used  to  identify  corpora- 
tions, companies,  or  other  organizations. 

SEC.  399B,  [47  U.S.C.  399b]  OFFERING  OF  CERTAIN  SERVICES,  FACILI- 
TIES, OR  PRODUCTS  BY  PUBLIC  BROADCAST  STATIONS. 

(a)  For  purposes  of  this  section,  the  term  "advertisement" 
means  any  message  or  other  programming  material  which  is  broad- 
cast or  otherwise  transmitted  in  exchange  for  any  remuneration, 
and  which  is  intended — 

(1)  to  promote  any  service,  facility,  or  product  offered  by 
any  person  who  is  engaged  in  such  offering  for  profit; 

(2)  to  express  the  views  of  any  person  with  respect  to  any 
matter  of  public  importance  or  interest;  or 

(3)  to  support  or  oppose  any  candidate  for  political  office. 
(b)(1)  Except  as  provided  in  paragraph  (2),  each  public  broad- 
cast station  shall  be  authorized  to  engage  in  the  offering  of  serv- 
ices, facilities,  or  products  in  exchange  for  remuneration. 

(2)  No  public  broadcast  station  may  make  its  facilities  avail- 
able to  any  person  for  the  broadcasting  of  any  advertisement. 

(c)  Any  public  broadcast  station  which  engages  in  any  offering 
specified  in  subsection  (b)(1)  may  not  use  any  funds  distributed  by 
the  Corporation  under  section  396(k)  to  defray  any  costs  associated 
with  such  offering.  Any  such  offering  by  a  public  broadcast  station 
shall  not  interfere  with  the  provision  of  public  telecommunications 
services  by  such  station. 

(d)  Each  public  broadcast  station  which  engages  in  the  activity 
specified  in  subsection  (b)(1)  shall,  in  consultation  with  the  Cor- 
poration, develop  an  accounting  system  which  is  designed  to  iden- 
tify any  amounts  received  as  remuneration  for,  or  costs  related  to, 
such  activities  under  this  section,  and  to  account  for  such  amounts 
separately  from  any  other  amounts  received  by  such  station  from 
any  source. 

TITLE  IV— PROCEDURAL  AND 
ADMINISTRATIVE  PROVISIONS 

SEC.  401.  [47  U.S.C.  401]  JURISDICTION  TO  ENFORCE  ACT  AND  ORDERS 
OF  COMMISSION. 

(a)  The  district  courts  of  the  United  States  shall  have  jurisdic- 
tion, upon  application  of  the  Attorney  General  of  the  United  States 
at  the  request  of  the  Commission,  alleging  a  failure  to  comply  with 
or  a  violation  of  any  of  the  provisions  of  this  Act  by  any  person, 
to  issue  a  writ  or  writs  of  mandamus  commanding  such  person  to 
comply  with  the  provisions  of  this  Act. 

(b)  If  any  person  fails  or  neglects  to  obey  any  order  of  the  Com- 
mission other  than  for  the  payment  of  money,  while  the  same  is  in 
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effect,  the  Commission  or  any  party  injured  thereby,  or  the  United 
States,  by  its  Attorney  General,  may  apply  to  the  appropriate  dis- 
trict court  of  the  United  States  for  the  enforcement  of  such  order. 
If,  after  hearing,  that  court  determines  that  the  order  was  regu- 
larly made  and  duly  served,  and  that  the  person  is  in  disobedience 
of  the  same,  the  court  shall  enforce  obedience  to  such  order  by  a 
writ  of  injunction  or  other  proper  process,  mandatory  or  otherwise, 
to  restrain  such  person  or  the  officers,  agents,  or  representatives  of 
such  person,  from  further  disobedience  of  such  order,  or  to  enjoin 
upon  it  or  them  obedience  to  the  same. 

(c)  Upon  the  request  of  the  Commission  it  shall  be  the  duty  of 
any  district  attorney  of  the  United  States  to  whom  the  Commission 
may  apply  to  institute  in  the  proper  court  and  to  prosecute  under 
the  direction  of  the  Attorney  General  of  the  United  States  all  nec- 
essary proceedings  for  the  enforcement  of  the  provisions  of  this  Act 
and  for  the  punishment  of  all  violations  thereof,  and  the  costs  and 
expenses  of  such  prosecutions  shall  be  paid  out  of  the  appropria- 
tions for  the  expenses  of  the  courts  of  the  United  States. 

SEC.  402.  [47  U.S.C.  402]  PROCEEDINGS  TO  ENJOIN,  SET  ASIDE,  ANNUL, 
OR  SUSPEND  ORDERS  OF  THE  COMMISSION. 

(a)  Any  proceeding  to  enjoin,  set  aside,  annul,  or  suspend  any 
order  of  the  Commission  under  this  Act  (except  those  appealable 
under  subsection  (b)  of  this  section)  shall  be  brought  as  provided 
by  and  in  the  manner  prescribed  in  chapter  158  of  title  28,  United 
States  Code. 

(b)  Appeals  may  be  taken  from  decisions  and  orders  of  the 
Commission  to  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  in  any  of  the  following  cases: 

(1)  By  any  applicant  for  a  construction  permit  or  station  li- 
cense, whose  application  is  denied  by  the  Commission. 

(2)  By  any  applicant  for  the  renewal  or  modification  of  any 
such  instrument  of  authorization  whose  application  is  denied  by 
the  Commission. 

(3)  By  any  party  to  an  application  for  authority  to  transfer,  as- 
sign, or  dispose  of  any  such  instrument  of  authorization,  or  any 
rights  thereunder,  whose  application  is  denied  by  the  Commission. 

(4)  By  any  applicant  for  the  permit  required  by  section  325  of 
this  act  whose  application  has  been  denied  by  the  Commission,  or 
by  any  permittee  under  said  section  whose  permit  has  been 
revoked  by  the  Commission. 

(5)  By  the  holder  of  any  construction  permit  or  station  license 
which  has  been  modified  or  revoked  by  the  Commission. 

(6)  By  any  other  person  who  is  aggrieved  or  whose  interests 
are  adversely  affected  by  any  order  of  the  Commission  granting  or 
denying  any  application  described  in  paragraphs  (1),  (2),  (3),  (4), 
and  (9)  hereof. 

(7)  By  any  person  upon  whom  an  order  to  cease  and  desist  has 
been  served  under  section  312  of  this  Act. 

(8)  By  any  radio  operator  whose  license  has  been  suspended  by 
the  Commission. 

(9)  By  any  applicant  for  authority  to  provide  interLATA  serv- 
ices under  section  271  of  this  Act  whose  application  is  denied  by 
the  Commission. 
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(c)  Such  appeal  shall  be  taken  by  filing  a  notice  of  appeal  with 
the  court  within  thirty  days  from  the  date  upon  which  public  notice 
is  given  of  the  decision  or  order  complained  of.  Such  notice  of  ap- 
peal shall  contain  a  concise  statement  of  the  nature  of  the 
preceedings  as  to  which  the  appeal  is  taken;  a  concise  statement 
of  the  reasons  on  which  the  appellant  intends  to  rely,  separately 
stated  and  numbered;  and  proof  of  service  of  a  true  copy  of  said  no- 
tice and  statement  upon  the  Commission.  Upon  filing  of  such  no- 
tice, the  court  shall  have  jurisdiction  of  the  proceedings  and  of  the 
questions  determined  therein  and  shall  have  power,  by  order,  di- 
rected to  the  Commission  or  any  other  party  to  the  appeal,  to  grant 
such  temporary  relief  as  it  may  deem  just  and  proper.  Orders 
granting  temporary  relief  may  be  either  affirmative  or  negative  in 
their  scope  and  application  so  as  to  permit  either  the  maintenance 
of  the  status  quo  in  the  matter  in  which  the  appeal  is  taken  or  the 
restoration  of  a  position  or  status  terminated  or  adversely  affected 
by  the  order  appealed  from  and  shall,  unless  otherwise  ordered  by 
the  court,  be  effective  pending  hearing  and  determination  of  said 
appeal  and  compliance  by  the  Commission  with  the  final  judgment 
of  the  court  rendered  in  said  appeal. 

(d)  Upon  the  filing  of  any  such  notice  of  appeal  the  appellant 
shall,  not  later  than  five  days  after  the  filing  of  such  notice,  notify 
each  person  shown  by  the  records  of  the  Commission  to  be  inter- 
ested in  said  appeal  of  the  filing  and  pendency  of  the  same.  The 
Commission  shall  file  with  the  court  the  record  upon  which  the 
order  complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code. 

(e)  Within  thirty  days  after  the  filing  of  any  such  appeal  any 
interested  person  may  intervene  and  participate  in  the  proceedings 
had  upon  said  appeal  by  filing  with  the  court  a  notice  of  intention 
to  intervene  and  a  verified  statement  showing  the  nature  of  the  in- 
terest of  such  party,  together  with  proof  of  service  of  true  copies  of 
said  notice  and  statement,  both  upon  appellant  and  upon  the  Com- 
mission. Any  person  who  would  be  aggrieved  or  whose  interest 
would  be  adversely  affected  by  a  reversal  or  modification  of  the 
order  of  the  Commission  complained  of  shall  be  considered  an  in- 
terested party. 

(f)  The  record  and  briefs  upon  which  any  such  appeal  shall  be 
heard  and  determined  by  the  court  shall  contain  such  information 
and  material,  and  shall  be  prepared  within  such  time  and  in  such 
manner  as  the  court  may  by  rule  prescribe. 

(g)  The  court  shall  hear  and  determine  the  appeal  upon  the 
record  before  it  in  the  manner  prescribed  by  section  706  of  title  5, 
United  States  Code. 

(h)  In  the  event  that  the  court  shall  render  a  decision  and 
enter  an  order  reversing  the  order  of  the  Commission,  it  shall  re- 
mand the  case  to  the  Commission  to  carry  out  the  judgment  of  the 
court  and  it  shall  be  the  duty  of  the  Commission,  in  the  absence 
of  the  proceedings  to  review  such  judgment,  to  forthwith  give  effect 
thereto,  and  unless  otherwise  ordered  by  the  court,  to  do  so  upon 
the  basis  of  the  proceedings  already  had  and  the  record  upon  which 
said  appeal  was  heard  and  determined. 

(i)  The  court  may,  in  its  discretion,  enter  judgment  for  costs  in 
favor  of  or  against  an  appellant,  or  other  interested  parties  inter- 
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vening  in  said  appeal,  but  not  against  the  Commission,  depending 
upon  the  nature  of  the  issues  involved  upon  said  appeal  and  the 
outcome  thereof. 

(j)  The  court's  judgment  shall  be  final,  subject,  however,  to  re- 
view by  the  Supreme  Court  of  the  United  States  upon  writ  of  cer- 
tiorari on  petition  therefor  under  section  1254  of  title  28  of  the 
United  States  Code,  by  the  appellant,  by  the  Commission,  or  by 
any  interested  party  intervening  in  the  appeal,  or  by  certification 
by  the  court  pursuant  to  the  provisions  of  that  section. 

SEC.  403.  [47  U.S.C.  403]  INQUIRY  BY  COMMISSION  ON  ITS  OWN  MO- 
TION. 

The  Commission  shall  have  full  authority  and  power  at  any 
time  to  institute  an  inquiry,  on  its  own  motion,  in  any  case  and  as 
to  any  matter  or  thing  concerning  which  complaint  is  authorized  to 
be  made,  to  or  before  the  Commission  by  any  provision  of  this  Act, 
or  concerning  which  any  question  may  arise  under  any  of  the  provi- 
sions of  this  Act,  or  relating  to  the  enforcement  of  any  of  the  provi- 
sions of  this  Act.  The  Commission  shall  have  the  same  powers  and 
authority  to  proceed  with  any  inquiry  instituted  on  its  own  motion 
as  though  it  had  been  appealed  to  by  complaint  or  petition  under 
any  of  the  provisions  of  this  Act,  including  the  power  to  make  and 
enforce  any  order  or  orders  in  the  case,  or  relating  to  the  matter 
or  thing  concerning  which  the  inquiry  is  had,  excepting  orders  for 
the  payment  of  money. 
SEC.  404.  [47  U.S.C.  404]  REPORTS  OF  INVESTIGATIONS. 

Whenever  an  investigation  shall  be  made  by  the  Commission 
it  shall  be  its  duty  to  make  a  report  in  writing  in  respect  thereto, 
which  shall  state  the  conclusions  of  the  Commission,  together  with 
its  decision,  order,  or  requirements  in  the  premises;  and  in  case 
damages  are  awarded  such  report  shall  include  the  findings  of  fact 
on  which  the  award  is  made. 
SEC.  405.  147  U.S.C.  405]  RECONSIDERATIONS. 

(a)  After  an  order,  decision,  report,  or  action  has  been  made  or 
taken  in  any  proceeding  by  the  Commission,  or  by  any  designated 
authority  within  the  Commission  pursuant  to  a  delegation  under 
section  5(c)(1),  any  party  thereto,  or  any  other  person  aggrieved  or 
whose  interests  are  adversely  affected  thereby,  may  petition  for  re- 
consideration only  to  the  authority  making  or  taking  the  order, 
decision,  report,  or  action;  and  it  shall  be  lawful  for  such  authority, 
whether  it  be  the  Commission  or  other  authority  designated  under 
section  5(cXl),  in  its  discretion,  to  grant  such  a  reconsideration  if 
sufficient  reason  therefor  be  made  to  appear.  A  petition  for  recon- 
sideration must  be  filed  within  thirty  days  from  the  date  upon 
which  public  notice  is  given  of  the  order,  decision,  report,  or  action 
complained  of  No  such  application  shall  excuse  any  person  from 
complying  with  or  obeying  any  order,  decision,  report,  or  action  of 
the  Commission,  or  operate  in  any  manner  to  stay  or  postpone  the 
enforcement  thereof,  without  the  special  order  of  the  Commission. 
The  filing  of  a  petition  for  reconsideration  shall  not  be  a  condition 
precedent  to  judicial  review  of  any  such  order,  decision,  report,  or 
action,  except  where  the  party  seeking  such  review  (1)  was  not  a 
party  to  the  proceedings  resulting  in  such  order,  decision,  report, 
or  action,  or  (2)  relies  on  questions  of  fact  or  law  upon  which  the 
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Commission,  or  designated  authority  within  the  Commission,  has 
been  afforded  no  opportunity  to  pass.  The  Commission,  or  des- 
ignated authority  within  the  Commission,  shall  enter  an  order, 
with  a  concise  statement  of  the  reasons  therefor,  denying  a  petition 
for  reconsideration  or  granting  such  petition,  in  whole  or  in  part, 
and  ordering  such  further  proceedings  as  may  be  appropriate:  Pro- 
vided, That  in  any  case  where  such  petition  relates  to  an  instru- 
ment of  authorization  granted  without  a  hearing,  the  Commission, 
or  designated  authority  within  the  Commission,  shall  take  such  ac- 
tion within  ninety  days  of  the  filing  of  such  petition.  Reconsider- 
ations shall  be  governed  by  such  general  rules  as  the  Commission 
may  establish,  except  that  no  evidence  other  than  newly  discovered 
evidence,  evidence  which  has  become  available  only  since  the  origi- 
nal taking  of  evidence,  or  evidence  which  the  Commission  or  des- 
ignated authority  within  the  Commission  believes  should  have  been 
taken  in  the  original  proceeding  shall  be  taken  on  any  reconsider- 
ation. The  time  within  which  a  petition  for  review  must  be  filed  in 
a  proceeding  to  which  section  402(a)  applies,  or  within  which  an 
appeal  must  be  taken  under  section  402(b)  in  any  case,  shall  be 
computed  from  the  date  upon  which  the  Commission  gives  public 
notice  of  the  order,  decision,  report,  or  action  complained  of. 

(b)(1)  Within  90  days  after  receiving  a  petition  for  reconsider- 
ation of  an  order  concluding  a  hearing  under  section  204(a)  or  con- 
cluding an  investigation  under  section  208(b),  the  Commission 
shall  issue  an  order  granting  or  den3dng  such  petition. 

(2)  Any  order  issued  under  paragraph  (1)  shall  be  a  final  order 
and  may  be  appealed  under  section  402(a). 

SEC.   406.    [47   U.S.C.  406]   MANDAMUS  TO   COMPEL  FURNISHING   OF 
FACILITIES. 

The  district  courts  of  the  United  States  shall  have  jurisdiction 
upon  the  relation  of  any  person  alleging  any  violation,  by  a  carrier 
subject  to  this  Act,  of  any  of  the  provisions  of  this  Act  which  pre- 
vent the  relator  from  receiving  service  in  interstate  or  foreign  com- 
munication by  wire  or  radio,  or  in  interstate  or  foreign  trans- 
mission of  energy  by  radio,  from  said  carrier  at  the  same  charges, 
or  upon  terms  or  conditions  as  favorable  as  those  given  by  said  car- 
rier for  like  communication  or  transmission  under  similar  condi- 
tions to  any  other  person,  to  issue  a  writ  or  writs  of  mandamus 
against  said  carrier  commanding  such  carrier  to  furnish  facilities 
for  such  communication  or  transmission  to  the  party  applying  for 
the  writ:  Provided,  That  if  any  question  of  fact  as  to  the  proper 
compensation  to  the  carrier  for  the  service  to  be  enforced  by  the 
writ  is  raised  by  the  pleadings,  the  writ  of  peremptory  mandamus 
may  issue,  notwithstanding  such  question  of  fact  is  undetermined, 
upon  such  terms  as  to  security,  payment  of  money  into  the  court, 
or  otherwise,  as  the  court  may  think  proper  pending  the 
detemination  of  the  question  of  fact:  Provided  further.  That  the 
remedy  hereby  given  by  writ  of  mandamus  shall  be  cumulative  and 
shall  not  be  held  to  exclude  or  interfere  with  other  remedies  pro- 
vided by  this  Act. 
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SEC.  407.  [47  U.S.C.  407]  PETITION  FOR  ENFORCEMElSfT  OF  ORDER  FOR 
PAYMENT  OF  MONEY. 

If  a  carrier  does  not  comply  with  an  order  for  the  payment  of 
money  within  the  time  Umit  in  such  order,  the  complainant,  or  any 
person  for  whose  benefit  such  order  was  made,  may  file  in  the  dis- 
trict court  of  the  United  States  for  the  district  in  which  he  resides 
or  in  which  is  located  the  principal  operating  office  of  the  carrier, 
or  through  which  the  line  of  the  carrier  runs,  or  in  any  State  court 
of  general  jurisdiction  having  jurisdiction  of  the  parties,  a  petition 
setting  forth  briefly  the  causes  for  which  he  claims  damages,  and 
the  order  of  the  Commission  in  the  premises.  Such  suit  in  the  dis- 
trict court  of  the  United  States  shall  proceed  in  all  respects  like 
other  civil  suits  for  damages,  except  that  on  the  trial  of  such  suits 
the  findings  and  order  of  the  Commission  shall  be  prima  facie  evi- 
dence of  the  facts  therein  stated,  except  that  the  petitioner  shall 
not  be  liable  for  costs  in  the  district  court  nor  for  costs  at  any  sub- 
sequent stage  of  the  proceedings  unless  they  accrue  upon  his  ap- 
peal. If  the  petitioner  shall  finally  prevail,  he  shall  be  allowed  a 
reasonable  attorney's  fee,  to  be  taxed  and  collected  as  a  part  of  the 
costs  of  the  suit. 

SEC.   408.    [47  U.S.C.   408]   ORDERS   NOT  FOR  PAYMENT   OF   MONEY— 
WHEN  EFFECTIVE. 

Except  as  otherwise  provided  in  this  Act,  all  orders  of  the  Com- 
mission, other  than  orders  for  the  payment  of  money,  shall  take  ef- 
fect thirty  calendar  days  from  the  date  upon  which  public  notice  of 
the  order  is  given,  unless  the  Commission  designates  a  different 
effective  date.  All  such  orders  shall  continue  in  force  for  the  period 
of  time  specified  in  the  order  or  until  the  Commission  or  a  court 
of  competent  jurisdiction  issues  a  superseding  order. 

SEC.  409.   [47  U.S.C.  409]  GENERAL  PROVISIONS  RELATING  TO  PRO- 
CEEDINGS—WITNESSES AND  DEPOSITIONS. 

(a)  In  every  case  of  adjudication  (as  defined  in  the  Administra- 
tive Procedure  Act)  which  has  been  designated  by  the  Commission 
for  hearing,  the  person  or  persons  conducting  the  hearing  shall  pre- 
pare and  file  an  initial,  tentative,  or  recommended  decision,  except 
where  such  person  or  persons  become  unavailable  to  the  Commis- 
sion or  where  the  Commission  finds  upon  the  record  that  due  and 
timely  execution  of  its  functions  imperatively  and  unavoidably  re- 
quire that  the  record  be  certified  to  the  Commission  for  initial  or 
final  decision. 

(b)  In  every  case  of  adjudication  (as  defined  in  the  Administra- 
tive Procedure  Act)  which  has  been  designated  by  the  Commission 
for  hearing,  any  party  to  the  proceeding  shall  be  permitted  to  file 
exceptions  and  memoranda  in  support  thereof  to  the  initial,  ten- 
tative, or  recommended  decision,  which  shall  be  passed  upon  by  the 
Commission  or  by  the  authority  within  the  Commission,  if  any,  to 
whom  the  function  of  passing  upon  the  exceptions  is  delegated 
under  section  5(d)(1):  Provided,  however,  That  such  authority  shall 
not  be  the  same  authority  which  made  the  decision  to  which  the 
exception  is  taken. 

(c)(1)  In  any  case  of  adjudication  (as  defined  in  the  Administra- 
tive Procedure  Act)  which  has  been  designated  by  the  Commission 
for  a  hearing,  no  person  who  has  participated  in  the  presentation 
or  preparation  for  presentation  of  such  case  at  the  hearing  or  upon 
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review  shall  (except  to  the  extent  required  for  the  disposition  of 
exparte  matters  as  authorized  by  law)  directly  or  indirectly  make 
any  additional  presentation  respecting  such  case  to  the  hearing  of- 
ficer or  officers  or  to  the  Commission,  or  to  any  authority  within 
the  Commission  to  whom,  in  such  case,  review  functions  have  been 
delegated  by  the  Commission  under  section  5(d)(1),  unless  upon  no- 
tice and  opportunity  for  all  parties  to  participate. 

(2)  The  provision  in  subsection  (c)  of  section  5  of  the  Adminis- 
trative Procedure  Act  which  states  that  such  subsection  shall  not 
apply  in  determining  applications  for  initial  licenses,  shall  not  be 
applicable  hereafter  in  the  case  of  applications  for  initial  licenses 
before  the  Federal  Communications  Commission. 

(d)  To  the  extent  that  the  foregoing  provisions  of  this  section 
and  section  5(d)  are  in  conflict  with  the  provisions  of  the  Adminis- 
trative Procedure  Act,  such  provisions  of  this  section  and  section 
5(d)  shall  be  held  to  supersede  and  modify  the  provisions  of  that 
Act. 

(e)  For  the  purposes  of  this  Act  the  Commission  shall  have  the 
power  to  require  by  subpena  the  attendance  and  testimony  of  wit- 
nesses and  the  production  of  all  books,  papers,  schedules  of 
charges,  contracts,  agreements,  and  documents  relating  to  any  mat- 
ter under  investigation.  Witnesses  summoned  before  the  Commis- 
sion shall  be  paid  the  same  fees  and  mileage  that  are  paid  wit- 
nesses in  the  courts  of  the  United  States. 

(f)  Such  attendance  of  witnesses,  and  the  production  of  such 
documentary  evidence,  may  be  required  from  any  place  in  the 
United  States,  at  any  designated  place  of  hearing.  And  in  case  of 
disobedience  to  a  subpena  the  Commission,  or  any  party  to  a  pro- 
ceeding before  the  Commission,  may  invoke  the  aid  of  any  court  of 
the  United  States  in  requiring  the  attendance  and  testimony  of  wit- 
nesses and  the  production  of  books,  papers,  and  documents  under 
the  provisions  of  this  section. 

(g)  Any  of  the  district  courts  of  the  United  States  within  the 
jurisdiction  of  which  such  inquiry  is  carried  on  may,  in  case  of  con- 
tumacy or  refusal  to  obey  a  subpena  issued  to  any  common  carrier 
or  licensee  or  other  person,  issue  an  order  requiring  such  common 
carrier,  licensee,  and  other  person  to  appear  before  the  Commission 
(and  produce  books  and  papers  if  so  ordered)  and  give  evidence 
touching  the  matter  in  question;  and  any  failure  to  obey  such  order 
of  the  court  may  be  punished  by  such  court  as  a  contempt  thereof. 

(h)  The  testimony  of  any  witness  may  be  taken,  at  the  instance 
of  a  party,  in  any  proceeding  or  investigation  pending  before  the 
Commission,  by  deposition,  at  any  time  after  a  cause  or  proceeding 
is  at  issue  on  petition  and  answer.  The  Commission  may  also  order 
testimony  to  be  taken  by  deposition  in  any  proceeding  or  investiga- 
tion pending  before  it,  at  any  stage  of  such  proceeding  or  investiga- 
tion. Such  depositions  may  be  taken  before  any  judge  of  any  court 
of  the  United  States,  or  any  United  States  Commissioner,  or  any 
clerk  of  a  district  court,  or  any  chancellor,  justice,  or  judge  of  a  su- 
preme or  superior  court,  mayor,  or  chief  magistrate  of  a  city,  judge 
of  a  county  court,  or  court  of  common  pleas  of  any  of  the  United 
States,  or  any  notary  public,  not  being  of  counsel  or  attorney  to 
either  of  the  parties,  nor  interested  in  the  event  of  the  proceeding 
or  investigation.  Reasonable  notice  must  first  be  given  in  writing 
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by  the  party  or  his  attorney  proposing  to  take  such  deposition  to 
the  opposite  party  or  his  attorney  of  record,  as  either  may  be  near- 
est, which  notice  shall  state  the  name  of  the  witness  and  the  time 
and  place  of  the  taking  of  his  deposition.  Any  person  may  be  com- 
pelled to  appear  and  depose,  and  to  produce  documentary  evidence, 
in  the  same  manner  as  witnesses  may  be  compelled  to  appear  and 
testify  and  produce  documentary  evidence  before  the  Commission, 
as  hereinbefore  provided. 

(i)  Every  person  deposing  as  herein  provided  shall  be  cautioned 
and  sworn  (or  affirm,  if  he  so  request)  to  testify  the  whole  truth, 
and  shall  be  carefully  examined.  His  testimony  shall  be  reduced  to 
writing  by  the  magistrate  taking  the  deposition,  or  under  his  direc- 
tion, and  shall,  after  it  has  been  reduced  to  writing,  be  subscribed 
by  the  deponent. 

(j)  If  a  witness  whose  testimony  may  be  desired  to  be  taken  by 
deposition  be  in  a  foreign  country,  the  deposition  may  be  taken  be- 
fore an  officer  or  person  designated  by  the  Commission,  or  agreed 
upon  by  the  parties  by  stipulation  in  writing  to  be  filed  with  the 
Commission.  All  depositions  must  be  promptly  filed  with  the  Com- 
mission. 

(k)  Witnesses  whose  depositions  are  taken  as  authorized  in 
this  Act,  and  the  magistrates  or  other  officer  taking  the  same,  shall 
severally  be  entitled  to  the  same  fees  as  are  paid  for  like  services 
in  the  courts  of  the  United  States. 

[(1)  Repealed.] 

(m)  Any  person  who  shall  neglect  or  refuse  to  attend  and  tes- 
tify, or  to  answer  any  lawful  inquiry,  or  to  produce  books,  papers, 
schedules  of  charges,  contracts,  agreements,  and  documents,  if  in 
his  power  to  do  so,  in  obedience  to  the  subpena  or  lawful  require- 
ment of  the  Commission,  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  by  a  court  of  competent  jurisdiction  shall 
be  punished  by  a  fine  of  not  less  than  $100  nor  more  than  $5,000, 
or  by  imprisonment  for  not  more  than  one  year,  or  by  both  such 
fine  and  imprisonment. 

SEC.  410.  [47  U.S.C.  410]  USE  OF  JOINT  BOARDS— COOPERATION  WITH 
STATE  COMMISSIONS. 

(a)  Except  as  provided  in  section  409,  the  Commission  may 
refer  any  matter  arising  in  the  administration  of  this  Act  to  a  joint 
board  to  be  composed  of  a  member,  or  of  an  equal  number  of  mem- 
bers, as  determined  by  the  Commission,  from  each  of  the  States  in 
which  the  wire  or  radio  communication  affected  by  or  involved  in 
the  proceeding  takes  place  or  is  proposed.  For  purposes  of  acting 
upon  such  matter  any  such  board  shall  have  all  the  jurisdiction 
and  powers  conferred  by  law  upon  an  examiner  provided  for  in  sec- 
tion 11  of  the  Administrative  Procedure  Act,  designated  by  the 
Commission,  and  shall  be  subject  to  the  same  duties  and  obliga- 
tions. The  action  of  a  joint  board  shall  have  such  force  and  effect 
and  its  proceedings  shall  be  conducted  in  such  manner  as  the  Com- 
mission shall  by  regulations  prescribe.  The  joint  board  member  or 
members  for  each  State  shall  be  nominated  by  the  State  commision 
of  the  State  or  by  the  Governor  if  there  is  no  State  commission,  and 
appointed  by  the  Federal  Communications  Commission.  The  Com- 
mission shall  have  discretion  to  reject  any  nominee.  Joint  Board 
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members  shall  receive  such  allowances  for  expenses  as  the  Com- 
mission shall  provide. 

(b)  The  Commission  may  confer  with  any  State  commission 
having  regulatory  jurisdiction  with  respect  to  carriers,  regarding 
the  relationship  between  rate  structures,  accounts,  charges,  prac- 
tices, classifications,  and  regulations  of  carriers  subject  to  the  juris- 
diction of  such  State  commission  and  of  the  Commission;  and  the 
Commission  is  authorized  under  such  rules  and  regulations  as  it 
shall  prescribe  to  hold  joint  hearings  with  any  State  commission  in 
connection  with  any  matter  with  respect  to  which  the  Commission 
is  authorized  to  act.  The  Commission  is  authorized  in  the  adminis- 
tration of  this  Act  to  avail  itself  of  such  cooperation,  services, 
records,  and  facilities  as  may  be  afforded  by  any  State  commission. 

(c)  The  Commission  shall  refer  any  proceeding  regarding  the 
jurisdictional  separation  of  common  carrier  property  and  expenses 
between  interstate  and  intrastate  operations,  which  it  institutes 
pursuant  to  a  notice  of  proposed  rulemaking  and,  except  as  pro- 
vided in  section  409  of  this  Act,  may  refer  any  other  matter,  relat- 
ing to  common  carrier  communications  of  joint  Federal-State  con- 
cern, to  a  Federal-State  Joint  Board.  The  Joint  Board  shall  possess 
the  same  jurisdiction,  power,  duties,  and  obligations  as  a  joint 
board  established  under  subsection  (a)  of  this  section,  and  shall 
prepare  a  recommended  decision  for  prompt  review  and  action  by 
the  Commission.  In  addition,  the  State  members  of  the  Joint  Board 
shall  sit  with  the  Commission  en  banc  at  any  oral  agrument  that 
may  be  scheduled  in  the  proceeding.  The  Commission  shall  also  af- 
ford the  State  members  of  the  Joint  Board  an  opportunity  to  par- 
ticipate in  its  deliberations,  but  not  vote,  when  it  has  under  consid- 
eration the  recommended  decision  of  the  Joint  Board  or  any  further 
decisional  action  that  may  be  required  in  the  proceeding.  The  Joint 
Board  shall  be  composed  of  three  Commissioners  of  the  Commis- 
sion and  of  four  State  commissioners  nominated  by  the  national 
organization  of  the  State  commissions  and  approved  by  the  Com- 
mission. The  Chairman  of  the  Commission,  or  another  Commis- 
sioner designated  by  the  Commission,  shall  serve  as  Chairman  of 
the  Joint  Board. 

SEC.  411.  [47  U.S.C.  411]  JOINDER  OF  PARTIES. 

(a)  In  any  proceeding  for  the  enforcement  of  the  provisions  of 
this  Act,  whether  such  proceeding  be  instituted  before  the  Commis- 
sion or  be  begun  originally  in  any  district  court  of  the  United 
States,  it  shall  be  lawful  to  include  as  parties,  in  addition  to  the 
carrier,  all  persons  interested  in  or  affected  by  the  charge,  regula- 
tion, or  practice  under  consideration,  and  inquiries,  investigations, 
orders,  and  decrees  may  be  made  with  reference  to  and  against 
such  additional  parties  in  the  same  manner,  to  the  same  extent, 
and  subject  to  the  same  provisions  as  are  or  shall  be  authorized  by 
law  with  respect  to  carriers. 

(b)  In  any  suit  for  the  enforcement  of  an  order  for  the  pa5rment 
of  money  all  parties  in  whose  favor  the  Commission  may  have 
made  an  award  for  damages  by  a  single  order  may  be  joined  as 
plaintiffs,  and  all  of  the  carriers  parties  to  such  order  awarding 
such  damages  may  be  joined  as  defendants,  and  such  suit  may  be 
maintained  by  such  joint  plaintiffs  and  against  such  joint  defend- 
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ants  in  any  district  where  any  one  of  such  joint  plaintiffs  could 
maintain  such  suit  against  any  one  of  such  joint  defendants;  and 
service  of  process  against  any  one  of  such  defendants  as  may  not 
be  found  in  the  district  where  the  suit  is  brought  may  be  made  in 
any  district  where  such  defendant  carrier  has  its  principal  oper- 
ating office.  In  case  of  such  joint  suit,  the  recovery,  if  any,  may  be 
by  judgment  in  favor  of  any  one  of  such  plaintiffs,  against  the 
defendant  found  to  be  liable  to  such  plaintiff. 

SEC.  412.  [47  U.S.C.  412]  DOCUMENTS  FILED  TO  BE  PUBLIC  RECORDS- 
USE  IN  PROCEEDINGS. 

The  copies  of  schedules  of  charges,  classifications,  and  of  all 
contracts,  agreements,  and  arrangements  between  common  carriers 
filed  with  the  Commission  as  herein  provided,  and  the  statistics, 
tables,  and  figures  contained  in  the  annual  or  other  reports  of  car- 
riers and  other  persons  made  to  the  Commission  as  required  under 
the  provisions  of  this  Act  shall  be  preserved  as  public  records  in 
the  custody  of  the  secretary  of  the  Commission,  and  shall  be  re- 
ceived as  prima  facie  evidence  of  what  they  purport  to  be  for  the 
purpose  of  investigations  by  the  Commission  and  in  all  judicial  pro- 
ceedings; and  copies  of  and  extracts  from  any  of  said  schedules, 
classifications,  contracts,  agreements,  arrangements,  or  reports 
made  public  records  as  aforesaid,  certified  by  the  secretary,  under 
the  Commission's  seal,  shall  be  received  in  evidence  with  like  effect 
as  the  originals:  Provided,  That  the  Commission  may,  if  the  public 
interest  will  be  served  thereby,  keep  confidential  any  contract, 
agreement,  or  arrangement  relating  to  foreign  wire  or  radio  com- 
munication when  the  publication  of  such  contract,  agreement,  or 
arrangement  would  place  American  communication  companies  at  a 
disadvantage  in  meeting  the  competition  of  foreign  communication 
companies. 

SEC.  413.  [47  U.S.C.  413]  DESIGNATION  OF  AGENT  FOR  SERVICE. 

It  shall  be  the  duty  of  every  carrier  subject  to  this  Act  to  des- 
ignate in  writing  an  agent  in  the  District  of  Columbia,  upon  whom 
service  of  all  notices  and  process  and  all  orders,  decisions,  and 
requirements  of  the  Commission  may  be  made  for  and  on  behalf  of 
said  carrier  in  any  proceeding  or  suit  pending  before  the  Commis- 
sion, and  to  file  such  designation  in  the  office  of  the  secretary  of 
the  Commission,  which  designation  may  from  time  to  time  be 
changed  by  like  writing  similarly  filed;  and  thereupon  service  of  all 
notices  and  process  and  orders,  decisions,  and  requirements  of  the 
Commission  may  be  made  upon  such  carrier  by  leaving  a  copy 
thereof  with  such  designated  agent  at  his  office  or  usual  place  of 
residence  in  the  District  of  Columbia,  with  like  effect  as  if  made 
personally  upon  such  carrier,  and  in  default  of  such  designation  of 
such  agent,  service  of  any  notice  or  other  process  in  any  proceeding 
before  said  Commission,  or  of  any  order,  decision,  or  requirement 
of  the  Commission,  may  be  made  by  posting  such  notice,  process, 
order,  requirement,  or  decision  in  the  office  of  the  secretary  of  the 
Commission. 
SEC.  414.  [47  U.S.C.  414]  REMEDIES  IN  TIUS  ACT  NOT  EXCLUSIVE. 

Nothing  in  this  Act  contained  shall  in  any  way  abridge  or  alter 
the  remedies  now  existing  at  common  law  or  by  statute,  but  the 
provisions  of  this  Act  are  in  addition  to  such  remedies. 
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SEC.  415.  [47  U.S.C.  415]  LIMITATIONS  AS  TO  ACTIONS. 

(a)  All  actions  at  law  by  carriers  for  recovery  of  their  lawful 
charges,  or  any  part  thereof,  shall  be  begun,  within  two  years  from 
the  time  the  cause  of  action  accrues,  and  not  after. 

(b)  All  complaints  against  carriers  for  the  recovery  of  damages 
not  based  on  overcharges  shall  be  filed  with  the  Commission  within 
two  years  from  the  time  the  cause  of  action  accrues,  and  not  after, 
subject  to  subsection  (d)  of  this  section. 

(c)  For  recovery  of  overcharges  action  at  law  shall  be  begun  or 
complaint  filed  with  the  Commission  against  carriers  within  two 
years  from  the  time  the  cause  of  action  accrues,  and  not  after,  sub- 
ject to  subsection  (d)  of  this  section,  except  that  if  claim  for  the 
overcharge  has  been  presented  in  writing  to  the  carrier  within  the 
two-year  period  of  limitation  said  period  shall  be  extended  to  in- 
clude two  years  from  the  time  notice  in  writing  is  given  by  the  car- 
rier to  the  claimant  of  disallowance  of  the  claim,  or  any  part  or 
parts  thereof,  specified  in  the  notice. 

(d)  If  on  or  before  expiration  of  the  period  of  limitation  in  sub- 
section (b)  or  (c)  a  carrier  begins  action  under  subsection  (a)  for  re- 
covery of  lawful  charges  in  respect  of  the  same  service,  or,  without 
beginning  action,  collects  charges  in  respect  of  that  service,  said  pe- 
riod of  limitation  shall  be  extended  to  include  ninety  days  from  the 
time  such  action  is  begun  or  such  charges  are  collected  by  the 
carrier. 

(e)  The  cause  of  aciion  in  respect  of  the  transmission  of  a  mes- 
sage shall,  for  the  purposes  of  this  section,  be  deemed  to  accrue 
upon  delivery  or  tender  of  delivery  thereof  by  the  carrier,  and  not 
after. 

(f)  A  petition  for  the  enforcement  of  an  order  of  the  Commis- 
sion for  the  payment  of  money  shall  be  filed  in  the  district  court 
or  the  State  court  within  one  year  from  the  date  of  the  order,  and 
not  after. 

(g)  The  term  "overcharges"  as  used  in  this  section  shall  be 
deemed  to  mean  charges  for  services  in  excess  of  those  applicable 
thereto  under  the  schedules  of  charges  lawfully  on  file  with  the 
Commission. 

SEC.  416.  [47  U.S.C.  416]  PROVISIONS  RELATING  TO  ORDERS. 

(a)  Every  order  of  the  Commission  shall  be  forthwith  served 
upon  the  designated  agent  of  the  carrier  in  the  city  of  Washington 
or  in  such  other  manner  as  may  be  provided  by  law. 

(b)  Except  as  otherwise  provided  in  this  Act,  the  Commission 
is  hereby  authorized  to  suspend  or  modify  its  orders  upon  such 
notice  and  in  such  manner  as  it  shall  deem  proper. 

(c)  It  shall  be  the  duty  of  every  person,  its  agents  and  employ- 
ees, and  any  receiver  or  trustee  thereof,  to  observe  and  comply  with 
such  orders  so  long  as  the  same  shall  remain  in  effect. 
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TITLE  V— PENAL  PROVISIONS- 
FORFEITURES 

SEC.  501.  [47  U.S.C.  501]  GENERAL  PENALTY. 

Any  person  who  willfully  and  knowingly  does  or  causes  or  suf- 
fers to  be  done  any  act,  matter,  or  thing,  in  this  Act  prohibited  or 
declared  to  be  unlawful,  or  who  willfully  and  knowingly  omits  or 
fails  to  do  any  act,  matter,  or  thing  in  this  Act  required  to  be  done, 
or  willfully  and  knowingly  causes  or  suffers  such  omission  or  fail- 
ure, shall  upon  conviction  thereof,  be  punished  for  such  offense,  for 
which  no  penalty  (other  than  a  forfeiture)  is  provided  in  this  Act, 
by  a  fine  of  not  more  than  $10,000  or  by  imprisonment  for  a  term 
not  exceeding  one  year,  or  both;  except  that  any  person,  having 
been  once  convicted  of  an  offense  punishable  under  this  section, 
who  is  subsequently  convicted  of  violating  any  provision  of  this  Act 
punishable  under  this  section,  shall  be  punished  by  a  fine  of  not 
more  than  $10,000  or  by  imprisonment  for  a  term  not  exceeding 
two  years,  or  both. 

SEC.  502.  [47  U.S.C.  502]  VIOLATION  OF  RULES,  REGULATIONS,  AP^  SO 
FORTH. 

Any  person  who  willfully  and  knowingly  violates  any  rule,  regula- 
tion, restriction,  or  condition  made  or  imposed  by  the  Commission 
under  authority  of  this  Act,  or  any  rule,  regulation,  restriction,  or 
condition  made  or  imposed  by  any  international  radio  or  wire  com- 
munications treaty  or  convention,  or  regulations  annexed  thereto, 
to  which  the  United  States  is  or  may  hereafter  become  a  party, 
shall,  in  addition  to  any  other  penalties  provided  by  law,  be  pun- 
ished, upon  conviction  thereof,  by  a  fine  of  not  more  than  $500  for 
each  and  every  day  during  which  such  offense  occurs. 

SEC.  503.  [47  U.S.C.  503]  FORFEITURES  IN  CASES  OF  REBATES  AND 
OFFSETS. 

(a)  Any  person  who  shall  deliver  messages  for  interstate  or  for- 
eign transmission  to  any  carrier,  or  for  whom  as  sender  or  receiver, 
any  such  carrier  shall  transmit  any  interstate  or  foreign  wire  or 
radio  communication,  who  shall  knowingly  by  employee,  agent,  offi- 
cer, or  otherwise,  directly  or  indirectly,  by  or  through  any  means 
or  device  whatsoever,  receive  or  accept  from  such  common  carrier 
any  sum  of  money  or  any  other  valuable  consideration  as  a  rebate 
or  offset  against  the  regular  charges  for  transmission  of  such  mes- 
sages as  fixed  by  the  schedules  of  charges  provided  for  in  this  Act, 
shall  in  addition  to  any  other  penalty  provided  by  this  Act  forfeit 
to  the  United  States  a  sum  of  money  three  times  the  amount  of 
money  so  received  or  accepted  and  three  times  the  value  of  any 
other  consideration  so  received  or  accepted,  to  be  ascertained  by 
the  trial  court;  and  in  the  trial  of  said  action  all  such  rebates  or 
other  considerations  so  received  or  accepted  for  a  period  of  six 
years  prior  to  the  commencement  of  the  action,  may  be  included 
therein,  and  the  amount  recovered  shall  be  three  times  the  total 
amount  of  money,  or  three  times  the  total  value  of  such  consider- 
ation, so  received  or  accepted,  or  both,  as  the  case  may  be. 

(b)(1)  Any  person  who  is  determined  by  the  Commission,  in 
accordance  with  paragraph  (3)  or  (4)  of  this  subsection,  to  have — 
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(A)  willfully  or  repeatedly  failed  to  comply  substantially 
with  the  terms  and  conditions  of  any  license,  permit,  certifi- 
cate, or  other  instrument  or  authorization  issued  by  the  Com- 
mission; 

(B)  willfully  or  repeatedly  failed  to  comply  with  any  of  the 
provisions  of  this  Act  or  of  any  rule,  regulation,  or  order  issued 
by  the  Commission  under  this  Act  or  under  any  treaty,  conven- 
tion, or  other  agreement  to  which  the  United  States  is  a  party 
and  which  is  binding  upon  the  United  States; 

(C)  violated  any  provision  of  section  317(c)  or  508(a)  of  this 
Act;  or 

(D)  violated  any  provision  of  section  1304,  1343,  or  1464  of 
title  18,  United  States  Code; 

shall  be  liable  to  the  United  States  for  a  forfeiture  penalty.  A  for- 
feiture penalty  under  this  subsection  shall  be  in  addition  to  any 
other  penalty  provided  for  by  this  Act;  except  that  this  subsection 
shall  not  apply  to  any  conduct  which  is  subject  to  forfeiture  under 
title  II,  part  II  or  III  of  title  III,  or  section  506  of  this  Act. 

(2)(A)  If  the  violator  is  (i)  a  broadcast  station  licensee  or  per- 
mittee, (ii)  a  cable  television  operator,  or  (iii)  an  applicant  for  any 
broadcast  or  cable  television  operator  license,  permit,  certificate,  or 
other  instrument  or  authorization  issued  by  the  Commission,  the 
amount  of  any  forfeiture  penalty  determined  under  this  section 
shall  not  exceed  $25,000  for  each  violation  or  each  day  of  a  con- 
tinuing violation,  except  that  the  amount  assessed  for  any  con- 
tinuing violation  shall  not  exceed  a  total  of  $250,000  for  any  single 
act  or  failure  to  act  described  in  paragraph  (1)  of  this  subsection. 

(B)  If  the  violator  is  a  common  carrier  subject  to  the  provisions 
of  this  Act  or  an  applicant  for  any  common  carrier  license,  permit, 
certificate,  or  other  instrument  of  authorization  issued  by  the  Com- 
mission, the  amount  of  any  forfeiture  penalty  determined  under 
this  subsection  shall  not  exceed  $100,000  for  each  violation  or  each 
day  of  a  continuing  violation,  except  that  the  amount  assessed  for 
any  continuing  violation  shall  not  exceed  a  total  of  $1,000,000  for 
any  single  act  or  failure  to  act  described  in  paragraph  (1)  of  this 
subsection. 

(C)  In  any  case  not  covered  in  subparagraph  (A)  or  (B),  the 
amount  of  any  forfeiture  penalty  determined  under  this  subsection 
shall  not  exceed  $10,000  for  each  violation  or  each  day  of  a  con- 
tinuing violation,  except  that  the  amount  assessed  for  any  con- 
tinuing violation  shall  not  exceed  a  total  of  $75,000  for  any  single 
act  or  failure  to  act  described  in  paragraph  (1)  of  this  subsection. 

(D)  The  amount  of  such  forfeiture  penalty  shall  be  assessed  by 
the  Commission,  or  its  designee,  by  written  notice.  In  determining 
the  amount  of  such  a  forfeiture  penalty,  the  Commission  or  its  des- 
ignee shall  take  into  account  the  nature,  circumstances,  extent,  and 
gravity  of  the  violation  and,  with  respect  to  the  violator,  the  degree 
of  culpability,  any  history  of  prior  offenses,  ability  to  pay,  and  such 
other  matters  as  justice  may  require. 

(3)(A)  At  the  discretion  of  the  Commission,  a  forfeiture  penalty 
may  be  determined  against  a  person  under  this  subsection  after  no- 
tice and  an  opportunity  for  a  hearing  before  the  Commission  or  an 
administrative  law  judge  thereof  in  accordance  with  section  554  of 
title  5,  United  States  Code.  Any  person  against  whom  a  forfeiture 
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penalty  is  determined  under  this  paragraph  may  obtain  review 
thereof  pursuant  to  section  402(a). 

(B)  If  any  person  fails  to  pay  an  assessment  of  a  forfeiture  pen- 
alty determined  under  subparagraph  (A)  of  this  paragraph,  after  it 
has  become  a  final  and  unappealable  order  or  after  the  appropriate 
court  has  entered  final  judgment  in  favor  of  the  Commission,  the 
Commission  shall  refer  the  matter  to  the  Attorney  General  of  the 
United  States,  who  shall  recover  the  amount  assessed  in  any 
appropriate  district  court  of  the  United  States.  In  such  action,  the 
validity  and  appropriateness  of  the  final  order  imposing  the  for- 
feiture penalty  shall  not  be  subject  to  review. 

(4)  Except  as  provided  in  paragraph  (3)  of  this  subsection,  no 
forfeiture  penalty  shall  be  imposed  under  this  subsection  against 
any  person  unless  and  until — 

(A)  the  Commission  issues  a  notice  of  apparent  liability,  in 
writing,  with  respect  to  such  person; 

(B)  such  notice  has  been  received  by  such  person,  or  until 
the  Commission  has  sent  such  notice  to  the  last  known  address 
of  such  person,  by  registered  or  certified  mail;  and 

(C)  such  person  is  granted  an  opportunity  to  show,  in  writ- 
ing, within  such  reasonable  period  of  time  as  the  Commission 
prescribes  by  rule  or  regulation,  why  no  such  forfeiture  penalty 
should  be  imposed. 

Such  a  notice  shall  (i)  identify  each  specific  provision,  term,  and 
condition  of  any  Act,  rule,  regulation,  order,  treaty,  convention,  or 
other  agreement,  license,  permit,  certificate,  instrument,  or  author- 
ization which  such  person  apparently  violated  or  with  which  such 
person  apparently  failed  to  comply;  (ii)  set  forth  the  nature  of  the 
act  or  omission  charged  against  such  person  and  the  facts  upon 
which  such  charge  is  based;  and  (iii)  state  the  date  on  which  such 
conduct  occurred.  Any  forfeiture  penalty  determined  under  this 
paragraph  shall  be  recoverable  pursuant  to  section  504(a)  of  this 
Act. 

(5)  No  forfeiture  liability  shall  be  determined  under  this  sub- 
section against  any  person,  if  such  person  does  not  hold  a  license, 
permit,  certificate,  or  other  authorization  issued  by  the  Commis- 
sion, and  if  such  person  is  not  an  applicant  for  a  license,  permit, 
certificate,  or  other  authorization  issued  by  the  Commission,  un- 
less, prior  to  the  notice  required  by  paragraph  (3)  of  this  subsection 
or  the  notice  of  apparent  liability  required  by  paragraph  (4)  of  this 
subsection,  such  person  (A)  is  sent  a  citation  of  the  violation 
charged;  (B)  is  given  a  reasonable  opportunity  for  a  personal  inter- 
view with  an  official  of  the  Commission,  at  the  field  office  of  the 
Commission  which  is  nearest  to  such  person's  place  of  residence; 
and  (C)  subsequently  engages  in  conduct  of  the  type  described  in 
such  citation.  The  provisions  of  this  paragraph  shall  not  apply, 
however,  if  the  person  involved  is  engaging  in  activities  for  which 
a  license,  permit,  certificate,  or  other  authorization  is  required,  or 
is  a  cable  television  system  operator,  if  the  person  involved  is 
transmitting  on  frequencies  assigned  for  use  in  a  service  in  which 
individual  station  operation  is  authorized  by  rule  pursuant  to  sec- 
tion 307(e),  or  in  the  case  of  violations  of  section  303(q),  if  the  per- 
son involved  is  a  nonlicensee  tower  owner  who  has  previously  re- 
ceived notice  of  the  obligations  imposed  by  section  303(q)  from  the 
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Commission  or  the  permittee  or  licensee  who  uses  that  tower. 
Whenever  the  requirements  of  this  paragraph  are  satisfied  with  re- 
spect to  a  paricular  person,  such  person  shall  not  be  entitled  to  re- 
ceive any  additional  citation  of  the  violation  charged,  with  respect 
to  any  conduct  of  the  type  described  in  the  citation  sent  under  this 
paragraph. 

(6)  No  forfeiture  penalty  shall  be  determined  or  imposed 
against  any  person  under  this  subsection  if — 

(A)  such  person  holds  a  broadcast  station  license  issued 
under  title  III  of  this  Act  and  if  the  violation  charged 
occurred — 

(i)  more  than  1  year  prior  to  the  date  of  issuance  of 
the  required  notice  or  notice  of  apparent  liability;  or 

(ii)  prior  to  the  date  of  commencement  of  the  current 
term  of  such  license, 
whichever  is  earlier;  or 

(B)  such  person  does  not  hold  a  broadcast  station  license 
issued  under  title  III  of  this  Act  and  if  the  violation  charged 
occurred  more  than  1  year  prior  to  the  date  of  issuance  of  the 
required  notice  or  notice  of  apparent  liability. 

For  purposes  of  this  paragraph,  "date  of  commencement  of  the  cur- 
rent term  of  such  license"  means  the  date  of  commencement  of  the 
last  term  of  license  for  which  the  licensee  has  been  granted  a  li- 
cense by  the  Commission.  A  separate  license  term  shall  not  be 
deemed  to  have  commenced  as  a  result  of  continuing  a  license  in 
effect  under  section  307(c)  pending  decision  on  an  application  for 
renewal  of  the  license. 
SEC.  504.  [47  U.S.C.  504]  PROVISIONS  RELATING  TO  FORFEITURES. 

(a)  The  forfeitures  provided  for  in  this  Act  shall  be  payable  into 
the  Treasury  of  the  United  States,  and  shall  be  recoverable,  except 
as  otherwise  provided  with  respect  to  a  forfeiture  penalty  deter- 
mined under  section  503(b)(3)  of  this  Act,  in  a  civil  suit  in  the 
name  of  the  United  States  brought  in  the  district  where  the  person 
or  carrier  has  its  principal  operating  office  or  in  any  district 
through  which  the  line  or  system  of  the  carrier  runs:  Provided, 
That  any  suit  for  the  recovery  of  a  forfeiture  imposed  pursuant  to 
the  provisions  of  this  Act  shall  be  a  trial  de  novo:  Provided  further. 
That  in  the  case  of  forfeiture  by  a  ship,  said  forfeiture  may  also  be 
recoverable  by  way  of  libel  in  any  district  in  which  such  ship  shall 
arrive  or  depart.  Such  forfeitures  shall  be  in  addition  to  any  other 
general  or  specific  penalties  herein  provided.  It  shall  be  the  duty 
of  the  various  district  attorneys,  under  the  direction  of  the  Attor- 
ney General  of  the  United  States,  to  prosecute  for  the  recovery  of 
forfeitures  under  this  Act.  The  costs  and  expenses  of  such  prosecu- 
tions shall  be  paid  from  the  appropriation  for  the  expenses  of  the 
courts  of  the  United  States. 

(b)  The  forfeitures  imposed  by  title  II,  parts  II  and  III  of  title 
III,  and  sections  503(b)  and  506  of  this  Act  shall  be  subject  to 
remission  or  mitigation  by  the  Commission,  under  such  regulations 
and  methods  of  ascertaining  the  facts  as  may  seem  to  it  advisable, 
and,  if  suit  has  been  instituted,  the  Attorney  General,  upon  request 
of  the  Commission,  shall  direct  the  discontinuance  of  any  prosecu- 
tion to  recover  such  forfeitures:  Provided,  however,  That  no  for- 
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feiture  shall  be  remitted  or  mitigated  after  determination  by  a 
court  of  competent  jurisdiction. 

(c)  In  any  case  where  the  Commission  issues  a  notice  of  appar- 
ent liability  looking  toward  the  imposition  of  a  forfeiture  under  this 
Act,  that  fact  shall  not  be  used,  in  any  other  proceeding  before  the 
Commission,  to  the  prejudice  of  the  person  to  whom  such  notice 
was  issued,  unless  (i)  the  forfeiture  has  been  paid,  or  (ii)  a  court 
of  competent  jurisdiction  has  ordered  payment  of  such  forfeiture, 
and  such  order  has  become  final. 
SEC.  505.  [47  U.S.C.  505]  VENUE  OF  OFFENSES. 

The  trial  of  any  offense  under  this  Act  shall  be  in  the  district 
in  which  it  is  committed;  or  if  the  offense  is  committed  upon  the 
high  seas,  or  out  of  the  jurisdiction  of  any  particular  State  or  dis- 
trict, the  trial  shall  be  in  the  district  where  the  offender  may  be 
found  or  into  which  he  shall  be  first  brought.  Whenever  the  offense 
is  begun  in  one  jurisdiction  and  completed  in  another  it  may  be 
dealt  with,  inquired  of,  tried,  determined,  and  punished  in  either 
jurisdiction  in  the  same  manner  as  if  the  offense  had  been  actually 
and  wholly  committed  therein. 
SEC.  506.  [47  U.S.C.  507]  VIOLATION  OF  GREAT  LAKES  AGREEMENT. 

(a)  Any  vessel  of  the  United  States  that  is  navigated  in  viola- 
tion of  the  provisions  of  the  Great  Lakes  Agreement  or  the  rules 
and  regulations  of  the  Commission  made  in  pursuance  thereof  and 
any  vessel  of  a  foreign  country  that  is  so  navigated  on  waters 
under  the  jurisdiction  of  the  United  States  shall  forfeit  to  the 
United  States  the  sum  of  $500  recoverable  by  way  of  suit  or  libel. 
Each  day  during  which  such  navigation  occurs  shall  constitute  a 
separate  offense. 

(b)  Every  willful  failure  on  the  part  of  the  master  of  a  vessel 
of  the  United  States  to  enforce  or  to  comply  with  the  provisions  of 
the  Great  Lakes  Agreement  or  the  rules  and  regulations  of  the 
Commission  made  in  pursuance  thereof  shall  cause  him  to  forfeit 
to  the  United  States  the  sum  of  $100. 

SEC.  507.  [47  U.S.C.  508]  DISCLOSURE  OF  CERTAIN  PAYMENTS. 

(a)  Subject  to  subsection  (d),  any  employee  of  a  radio  station 
who  accepts  or  agrees  to  accept  from  any  person  (other  than  such 
station),  or  any  person  (other  than  such  station)  who  pays  or  agrees 
to  pay  such  employee,  any  money,  service  or  other  valuable  consid- 
eration for  the  broadcast  of  any  matter  over  such  station  shall,  in 
advance  of  such  broadcast,  disclose  the  fact  of  such  acceptance  or 
agreement  to  such  station. 

(b)  Subject  to  subsection  (d),  any  person  who,  in  connection 
with  the  production  or  preparation  of  any  program  or  program  mat- 
ter which  is  intended  for  broadcasting  over  any  radio  station,  ac- 
cepts or  agrees  to  accept,  or  pays  or  agrees  to  pay,  any  money, 
service  or  other  valuable  consideration  for  the  inclusion  of  any  mat- 
ter as  a  part  of  such  program  or  program  matter,  shall,  in  advance 
of  such  broadcast,  disclose  the  fact  of  such  acceptance  or  pajnnent 
or  agreement  to  the  payee's  employer,  or  to  the  person  for  which 
such  program  or  program  matter  is  being  produced,  or  to  the  li- 
censee of  such  station  over  which  such  program  is  broadcast. 

(c)  Subject  to  subsection  (d),  any  person  who  supplies  to  any 
other  person  any  program  or  program  matter  which  is  intended  for 
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broadcasting  over  any  radio  station  shall,  in  advance  of  such  broad- 
cast, disclose  to  such  other  person  any  information  of  which  he  has 
knowledge,  or  which  has  been  disclosed  to  him,  as  to  any  money, 
service  or  other  valuable  consideration  which  any  person  has  paid 
or  accepted,  or  has  agreed  to  pay  or  accept,  for  the  inclusion  of  any 
matter  as  a  part  of  such  program  or  program  matter. 

(d)  The  provisions  of  this  section  requiring  the  disclosure  of 
information  shall  not  apply  in  any  case  where,  because  of  a  waiver 
made  by  the  Commission  under  section  317(d),  an  announcement 
is  not  required  to  be  made  under  section  317. 

(e)  The  inclusion  in  the  program  of  the  announcement  required 
by  section  317  shall  constitute  the  disclosure  required  by  this  sec- 
tion. 

(f)  The  term  "service  or  other  valuable  consideration"  as  used 
in  this  section  shall  not  include  any  service  or  property  furnished 
without  charge  or  at  a  nominal  charge  for  use  on,  or  in  connection 
with,  a  broadcast,  or  for  use  on  a  program  which  is  intended  for 
broadcasting  over  any  radio  station,  unless  it  is  so  furnished  in 
consideration  for  an  identification  in  such  broadcast  or  in  such  pro- 
gram of  any  person,  product,  service,  trademark,  or  brand  name  be- 
yond an  identification  which  is  reasonably  related  to  the  use  of 
such  service  or  property  in  such  broadcast  or  such  program. 

(g)  Any  person  who  violates  any  provision  of  this  section  shall, 
for  each  such  violation,  be  fined  not  more  than  $10,000  or  impris- 
oned not  more  than  one  year,  or  both. 

SEC.  508.  [47  U.S.C.  509]  PROraBITED  PRACTICES  IN  CASE  OF  CON- 
TESTS OF  INTELLECTUAL  KNOWLEDGE,  INTELLECTUAL 
SKILL,  OR  CHANCE. 

(a)  It  shall  be  unlawful  for  any  person,  with  intent  to  deceive 
the  listening  or  viewing  public — 

(1)  To  supply  to  any  contestant  in  a  purportedly  bona  fide 
contest  of  intellectual  knowledge  or  intellectual  skill  any  spe- 
cial and  secret  assistance  whereby  the  outcome  of  such  contest 
will  be  in  whole  or  in  part  prearranged  or  predetermined. 

(2)  By  means  of  persuasion,  bribery,  intimidation,  or  other- 
wise, to  induce  or  cause  any  contestant  in  a  purportedly  bona 
fide  contest  of  intellectual  knowledge  or  intellectual  skill  to  re- 
frain in  any  manner  from  using  or  displaying  his  knowledge  or 
skill  in  such  contest,  whereby  the  outcome  thereof  will  be  in 
whole  or  in  part  prearranged  or  predetermined. 

(3)  To  engage  in  any  artifice  or  scheme  for  the  purpose  of 
prearranging  or  predetermining  in  whole  or  in  part  the  out- 
come of  a  purportedly  bona  fide  contest  of  intellectual  knowl- 
edge, intellectual  skill,  or  chance. 

(4)  To  produce  or  participate  in  the  production  for  broad- 
casting of,  to  broadcast  or  participate  in  the  broadcasting  of,  to 
offer  to  a  licensee  for  broadcasting,  or  to  sponsor,  any  radio 
program,  knowing  or  having  reasonable  ground  for  believing 
that,  in  connection  with  a  purportedly  bona  fide  contest  of 
intellectual  knowledge,  intellectual  skill,  or  chance  constituting 
any  part  of  such  program,  any  person  has  done  or  is  going  to 
do  any  act  or  thing  referred  to  in  paragraph  (1),  (2),  or  (3)  of 
this  subsection. 
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(5)  To  conspire  with  any  other  person  or  persons  to  do  any 
act  or  thing  prohibited  by  paragraph  (1),  (2),  (3),  or  (4)  of  this 
subsection,  if  one  or  more  of  such  persons  do  any  act  to  effect 
the  object  of  such  conspiracy. 

(b)  For  the  purpose  of  this  section — 

(1)  The  term  "contest"  means  any  contest  broadcast  by  a 
radio  station  in  connection  with  which  any  money  or  any  other 
thing  of  value  is  offered  as  a  prize  or  prizes  to  be  paid  or  pre- 
sented by  the  program  sponsor  or  by  any  other  person  or  per- 
sons, as  announced  in  the  course  of  the  broadcast. 

(2)  The  term  "the  Hstening  or  viewing  pubhc"  means  those 
members  of  the  pubUc  who,  with  the  aid  of  radio  receiving  sets, 
hsten  to  or  view  programs  broadcast  by  radio  stations. 

(c)  Whoever  violates  subsection  (a)  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  one  year,  or  both. 

[SEC.  509]  1 

SEC.  510.  [47  U.S.C.  510]  FORFEITURE  OF  COMMUNICATIONS  DEVICES. 

(a)  Any  electronic,  electromagnetic,  radio  frequency,  or  similar 
device,  or  component  thereof,  used,  sent,  carried,  manufactured, 
assembled,  possessed,  offered  for  sale,  sold,  or  advertised  with  will- 
ful and  knowing  intent  to  violate  section  301  or  302,  or  rules  pre- 
scribed by  the  Commission  under  such  sections,  may  be  seized  and 
forfeited  to  the  United  States. 

(b)  Any  property  subject  to  forfeiture  to  the  United  States 
under  this  section  may  be  seized  by  the  Attorney  General  of  the 
United  States  upon  process  issued  pursuant  to  the  supplemental 
rules  for  certain  admiralty  and  maritime  claims  by  any  district 
court  of  the  United  States  having  jurisdiction  over  the  property,  ex- 
cept that  seizure  without  such  process  may  be  made  if  the  seizure 
is  incident  to  a  lawful  arrest  or  search. 

(c)  All  provisions  of  law  relating  to — 

(1)  the  seizure,  summary  and  judicial  forfeiture,  and  con- 
demnation of  property  for  violation  of  the  customs  laws; 

(2)  the  disposition  of  such  property  or  the  proceeds  from 
the  sale  thereof; 

(3)  the  remission  or  mitigation  of  such  forfeitures;  and 

(4)  the  compromise  of  claims  with  respect  to  such  forfeit- 
ures; 

shall  apply  to  seizures  and  forfeitures  incurred,  or  alleged  to 
have  been  incurred,  under  the  provisions  of  this  section,  insofar  as 
applicable  and  not  inconsistent  with  the  provisions  of  this  section, 
except  that  such  seizures  and  forfeitures  shall  be  limited  to  the 
communications  device,  devices,  or  components  thereof. 

(d)  Whenever  property  is  forfeited  under  this  section,  the  At- 
torney General  of  the  United  States  may  forward  it  to  the  Commis- 
sion or  sell  any  forfeited  property  which  is  not  harmful  to  the 
public.  The  proceeds  from  any  such  sale  shall  be  deposited  in  the 
general  fund  of  the  Treasury  of  the  United  States. 


1  Public  Law  96-507,  94  Stat.  2747,  Dec.  8,  1980,  struck  out  sec.  506  and  redesignated  sees. 
507-509  as  sees.  506-508,  respectively. 
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TITLE  VI— CABLE  COMMUNICATIONS  i 
PART  I— GENERAL  PROVISIONS 

SEC.  601.  [47  U.S.C.  521]  PURPOSES. 

The  purposes  of  this  title  are  to — 

(1)  estabUsh  a  national  policy  concerning  cable  communica- 
tions; 

(2)  establish  franchise  procedures  and  standards  which 
encourage  the  growth  and  development  of  cable  systems  and 
which  assure  that  cable  systems  are  responsive  to  the  needs 
and  interests  of  the  local  community; 

(3)  establish  guidelines  for  the  exercise  of  Federal,  State, 
and  local  authority  with  respect  to  the  regulation  of  cable  sys- 
tems; 

(4)  assure  that  cable  communications  provide  and  are 
encouraged  to  provide  the  widest  possible  diversity  of  informa- 
tion sources  and  services  to  the  public; 

(5)  establish  an  orderly  process  for  franchise  renewal 
which  protects  cable  operators  against  unfair  denials  of  re- 
newal where  the  operator's  past  performance  and  proposal  for 
future  performance  meet  the  standards  established  by  this 
title;  and 

(6)  promote  competition  in  cable  communications  and  mini- 
mize unnecessary  regulation  that  would  impose  an  undue  eco- 
nomic burden  on  cable  systems. 

SEC.  602.  [47  U.S.C.  522]  DEFINITIONS. 

For  purposes  of  this  title — 

(1)  the  term  "activated  channels"  means  those  channels 
engineered  at  the  headend  of  a  cable  system  for  the  provision 
of  services  generally  available  to  residential  subscribers  of  the 
cable  system,  regardless  of  whether  such  services  actually  are 
provided,  including  any  channel  designated  for  public, 
educational,  or  governmental  use; 

(2)  the  term  "affiliate",  when  used  in  relation  to  any  per- 
son, means  another  person  who  owns  or  controls,  is  owned  or 


1  Title  VI  of  the  Communications  Act  of  1934  was  added  by  the  Cable  Communications  Policy 
Act  of  1984,  Public  Law  98-549,  98  Stat.  2780,  Oct.  30,  1984.  That  Act  also  contained  the  fol- 
lowing provisions: 

JURISDICTION 

Sec.  13.  (a)  *  *  * 

(b)  The  provisions  of  this  Act  and  amendments  made  by  this  Act  shall  not  be  construed  to 
affect  any  jurisdiction  the  Federal  Communications  Commission  may  have  under  the  Commu- 
nications Act  of  1934  with  respect  to  any  communication  by  wire  or  radio  (other  than  cable  serv- 
ice, as  defined  in  section  602(5)  of  such  Act)  which  is  provided  through  a  cable  system,  or  per- 
sons or  facilities  engaged  in  such  communications. 


effective  date 

Sec.  19.  *  *  * 

(b)  Nothing  in  section  623  or  624  of  the  Communications  Act  of  1934,  as  added  by  this  Act, 
shall  be  construed  to  allow  a  franchising  authority,  or  a  State  or  any  political  subdivision  of 
a  State,  to  require  a  cable  operator  to  restore,  retier,  or  reprice  any  cable  sei-vice  which  was 
lawfully  eliminated,  retiered,  or  repriced  as  of  September  26,  1984. 
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controlled  by,  or  is  under  common  ownership  or  control  with, 
such  person; 

(3)  the  term  "basic  cable  service"  means  any  service  tier 
which  includes  the  retransmission  of  local  television  broadcast 
signals; 

(4)  the  terms  "cable  channel"  or  "channel"  means  a  portion 
of  the  electromagnetic  frequency  spectrum  which  is  used  in  a 
cable  system  and  which  is  capable  of  delivering  a  television 
channel  (as  television  channel  is  defined  by  the  Commission  by 
regulation); 

(5)  the  term  "cable  operator"  means  any  person  or  group 
of  persons  (A)  who  provides  cable  service  over  a  cable  system 
and  directly  or  through  one  or  more  affiliates  owns  a  signifi- 
cant interest  in  such  cable  system,  or  (B)  who  otherwise  con- 
trols or  is  responsible  for,  through  any  arrangement,  the  man- 
agement and  operation  of  such  a  cable  system; 

(6)  the  term  "cable  service"  means — 

(A)  the  one-way  transmission  to  subscribers  of  (i)  video 
programming,  or  (ii)  other  programming  service,  and 

(B)  subscriber  interaction,  if  any,  which  is  required  for 
the  selection  or  use  of  such  video  programming  or  other 
programming  service; 

(7)  the  term  "cable  system"  means  a  facility,  consisting  of 
a  set  of  closed  transmission  paths  and  associated  signal  gen- 
eration, reception,  and  control  equipment  that  is  designed  to 
provide  cable  service  which  includes  video  programming  and 
which  is  provided  to  multiple  subscribers  within  a  community, 
but  such  term  does  not  include  (A)  a  facility  that  serves  only 
to  retransmit  the  television  signals  of  1  or  more  television 
broadcast  stations;  (B)  a  facility  that  serves  subscribers  with- 
out using  any  public  right-of-way;  (C)  a  facility  of  a  common 
carrier  which  is  subject,  in  whole  or  in  part,  to  the  provisions 
of  title  II  of  this  Act,  except  that  such  facility  shall  be  consid- 
ered a  cable  system  (other  than  for  purposes  of  section  621(c)) 
to  the  extent  such  facility  is  used  in  the  transmission  of  video 
programming  directly  to  subscribers,  unless  the  extent  of  such 
use  is  solely  to  provide  interactive  on-demand  services;  (D)  i  an 
open  video  system  that  complies  with  section  653  of  this  title; 
or  (E)  any  facilities  of  any  electric  utility  used  solely  for  oper- 
ating its  electric  utility  systems; 

(8)  the  term  "Federal  agency"  means  any  agency  of  the 
United  States,  including  the  Commission; 

(9)  the  term  "franchise"  means  an  initial  authorization,  or 
renewal  thereof  (including  a  renewal  of  an  authorization  which 
has  been  granted  subject  to  section  626),  issued  by  a  fran- 
chising authority,  whether  such  authorization  is  designated  as 
a  franchise,  permit,  license,  resolution,  contract,  certificate, 
agreement,  or  otherwise,  which  authorizes  the  construction  or 
operation  of  a  cable  system; 


iThis  compilation  reflects  the  amendment  made  by  section  302(bX2)(A)  of  P.L.  104-104  (110 
Stat.  124),  even  though  that  amendment  strikes  ",  or  (D)"  rather  than  the  ";  or  (D)"  that  appears 
in  the  law. 
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(10)  the  term  "franchising  authority"  means  any  govern- 
mental entity  empowered  by  Federal,  State,  or  local  law  to 
grant  a  franchise; 

(11)  the  term  "grade  B  contour"  means  the  field  strength 
of  a  television  broadcast  station  computed  in  accordance  with 
regulations  promulgated  by  the  Commission; 

(12)  the  term  "interactive  on-demand  services"  means  a 
service  providing  video  programming  to  subscribers  over 
switched  networks  on  an  on-demand,  point-to-point  basis,  but 
does  not  include  services  providing  video  programming 
prescheduled  by  the  programming  provider; 

(13)  the  term  "multichannel  video  programming  dis- 
tributor" means  a  person  such  as,  but  not  limited  to,  a  cable 
operator,  a  multichannel  multipoint  distribution  service,  a  di- 
rect broadcast  satellite  service,  or  a  television  receive-only  sat- 
ellite program  distributor,  who  makes  available  for  purchase, 
by  subscribers  or  customers,  multiple  channels  of  video  pro- 
gramming; 

(14)  the  term  "other  programming  service"  means  informa- 
tion that  a  cable  operator  makes  available  to  all  subscribers 
generally; 

(15)  the  term  "person"  means  an  individual,  partnership, 
association,  joint  stock  company,  trust,  corporation,  or  govern- 
mental entity; 

(16)  the  term  "public,  educational,  or  governmental  access 
facilities"  means — 

(A)  channel    capacity    designated    for    public,    edu- 
cational, or  governmental  use;  and 

(B)  facilities  and  equipment  for  the  use  of  such  chan- 
nel capacity; 

(17)  the  term  "service  tier"  means  a  category  of  cable  serv- 
ice or  other  services  provided  by  a  cable  operator  and  for  which 
a  separate  rate  is  charged  by  the  cable  operator; 

(18)  the  term  "State"  means  any  State,  or  political  subdivi- 
sion, or  agency  thereof; 

(19)  the  term  "usable  activated  channels"  means  activated 
channels  of  a  cable  system,  except  those  channels  whose  use 
for  the  distribution  of  broadcast  signals  would  conflict  with 
technical  and  safety  regulations  as  determined  by  the  Commis- 
sion; and 

(20)  the  term  "video  programming"  means  programming 
provided  by,  or  generally  considered  comparable  to  program- 
ming provided  by,  a  television  broadcast  station. 

PART  II— USE  OF  CABLE  CHANNELS  AND 
CABLE  OWNERSHIP  RESTRICTIONS 

SEC.    611.    [47    U.S.C.    531]    CABLE    CHANNELS    FOR    PUBLIC,    EDU- 
CATIONAL, OR  GOVERNMENTAL  USE. 

(a)  A  franchising  authority  may  establish  requirements  in  a 
franchise  with  respect  to  the  designation  or  use  of  channel  capacity 
for  public,  educational,  or  governmental  use  only  to  the  extent  pro- 
vided in  this  section. 
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(b)  A  franchising  authority  may  in  its  request  for  proposals  re- 
quire as  part  of  a  franchise,  and  may  require  as  part  of  a  cable  op- 
erator's proposal  for  a  franchise  renewal,  subject  to  section  626, 
that  channel  capacity  be  designated  for  public,  educational,  or  gov- 
ernmental use,  and  channel  capacity  on  institutional  networks  be 
designated  for  educational  or  governmental  use,  and  may  require 
rules  and  procedures  for  the  use  of  the  channel  capacity  designated 
pursuant  to  this  section. 

(c)  A  franchising  authority  may  enforce  any  requirement  in  any 
franchise  regarding  the  providing  or  use  of  such  channel  capacity. 
Such  enforcement  authority  includes  the  authority  to  enforce  any 
provisions  of  the  franchise  for  services,  facilities,  or  equipment  pro- 
posed by  the  cable  operator  which  relate  to  public,  educational,  or 
governmental  use  of  channel  capacity,  whether  or  not  required  by 
the  franchising  authority  pursuant  to  subsection  (b). 

(d)  In  the  case  of  any  franchise  under  which  channel  capacity 
is  designated  under  subsection  (b),  the  franchising  authority  shall 
prescribe — 

(1)  rules  and  procedures  under  which  the  cable  operator  is 
permitted  to  use  such  channel  capacity  for  the  provision  of 
other  services  if  such  channel  capacity  is  not  being  used  for  the 
purposes  designated,  and 

(2)  rules  and  procedures  under  which  such  permitted  use 
shall  cease. 

(e)  Subject  to  section  624(d),  a  cable  operator  shall  not  exercise 
any  editorial  control  over  any  public,  educational,  or  governmental 
use  of  channel  capacity  provided  pursuant  to  this  section,  except  a 
cable  operator  may  refuse  to  transmit  any  public  access  program 
or  portion  of  a  public  access  program  which  contains  obscenity, 
indecency,  or  nudity. 

(f)  For  purposes  of  this  section,  the  term  "institutional  net- 
work" means  a  communication  network  which  is  constructed  or 
operated  by  the  cable  operator  and  which  is  generally  available 
only  to  subscribers  who  are  not  residential  subscribers. 

SEC.  612.  [47  U.S.C.  532]  CABLE  CHANNELS  FOR  COMMERCLU.  USE. 

(a)  The  purpose  of  this  section  is  to  promote  competition  in  the 
delivery  of  diverse  sources  of  video  programming  and  to  assure  that 
the  widest  possible  diversity  of  information  sources  are  made  avail- 
able to  the  public  from  cable  systems  in  a  manner  consistent  with 
growth  and  development  of  cable  systems. 

(b)(1)  A  cable  operator  shall  designate  channel  capacity  for 
commercial  use  by  persons  unaffiliated  with  the  operator  in  accord- 
ance with  the  following  requirements: 

(A)  An  operator  of  any  cable  system  with  36  or  more  (but 
not  more  than  54)  activated  channels  shall  designate  10  per- 
cent of  such  channels  which  are  not  otherwise  required  for  use 
(or  the  use  of  which  is  not  prohibited)  by  Federal  law  or 
regulation. 

(B)  An  operator  of  any  cable  system  with  55  or  more  (but 
not  more  than  100)  activated  channels  shall  designate  15  per- 
cent of  such  channels  which  are  not  otherwise  required  for  use 
(or  the  use  of  which  is  not  prohibited)  by  Federal  law  or 
regulation. 
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(C)  An  operator  of  any  cable  system  with  more  than  100 
activated  channels  shall  designate  15  percent  of  all  such  chan- 
nels. 

(D)  An  operator  of  any  cable  system  with  fewer  than  36 
activated  channels  shall  not  be  required  to  designate  channel 
capacity  for  commercial  use  by  persons  unaffiliated  with  the 
operator,  unless  the  cable  system  is  required  to  provide  such 
channel  capacity  under  the  terms  of  a  franchise  in  effect  on  the 
date  of  the  enactment  of  this  title. 

(E)  An  operator  of  any  cable  system  in  operation  on  the 
date  of  the  enactment  of  this  title  shall  not  be  required  to  re- 
move any  service  actually  being  provided  on  July  1,  1984,  in 
order  to  comply  with  this  section,  but  shall  make  channel  ca- 
pacity available  for  commercial  use  as  such  capacity  becomes 
available  until  such  time  as  the  cable  operator  is  in  full  compli- 
ance with  this  section. 

(2)  Any  Federal  agency,  State,  or  franchising  authority  may 
not  require  any  cable  system  to  designate  channel  capacity  for  com- 
mercial use  by  unaffiliated  persons  in  excess  of  the  capacity  speci- 
fied in  paragraph  (1),  except  as  otherwise  provided  in  this  section. 

(3)  A  cable  operator  may  not  be  required,  as  part  of  a  request 
for  proposals  or  as  part  of  a  proposal  for  renewal,  subject  to  section 
626,  to  designate  channel  capacity  for  any  use  (other  than  commer- 
cial use  by  unaffiliated  persons  under  this  section)  except  as  pro- 
vided in  sections  611  and  637,  but  a  cable  operator  may  offer  in  a 
franchise,  or  proposal  for  renewal  thereof,  to  provide,  consistent 
with  applicable  law,  such  capacity  for  other  than  commercial  use 
by  such  persons. 

(4)  A  cable  operator  may  use  any  unused  channel  capacity  des- 
ignated pursuant  to  this  section  until  the  use  of  such  channel  ca- 
pacity is  obtained,  pursuant  to  a  written  agreement,  by  a  person 
unaffiliated  with  the  operator. 

(5)  For  the  purposes  of  this  section,  the  term  "commercial  use" 
means  the  provision  of  video  programming,  whether  or  not  for 
profit. 

(6)  Any  channel  capacity  which  has  been  designated  for  public, 
educational,  or  governmental  use  may  not  be  considered  as  des- 
ignated under  this  section  for  commercial  use  for  purpose  of  this 
section. 

(c)(1)  If  a  person  unaffiliated  with  the  cable  operator  seeks  to 
use  channel  capacity  designated  pursuant  to  subsection  (b)  for  com- 
mercial use,  the  cable  operator  shall  establish,  consistent  with  the 
purpose  of  this  section  and  with  rules  prescribed  by  the  Commis- 
sion under  paragraph  (4),  the  price,  terms,  and  conditions  of  such 
use  which  are  at  least  sufficient  to  assure  that  such  use  will  not 
adversely  affect  the  operation,  financial  condition,  or  market  devel- 
opment of  the  cable  system. 

(2)  A  cable  operator  shall  not  exercise  any  editorial  control  over 
any  video  programming  provided  pursuant  to  this  section,  or  in  any 
other  way  consider  the  content  of  such  programming,  except  that 
a  cable  operator  may  refuse  to  transmit  any  leased  access  program 
or  portion  of  a  leased  access  program  which  contains  obscenity, 
indecency,  or  nudity  and  may  consider  such  content  to  the  min- 
imum extent  necessary  to  establish  a  reasonable  price  for  the  com- 
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mercial  use  of  designated  channel  capacity  by  an  unaffiliated  per- 
son. 

(3)  Any  cable  system  channel  designated  in  accordance  with 
this  section  shall  not  be  used  to  provide  a  cable  service  that  is 
being  provided  over  such  system  on  the  date  of  the  enactment  of 
this  title,  if  the  provision  of  such  programming  is  intended  to  avoid 
the  purpose  of  this  section. 

(4)(A)  The  Commission  shall  have  the  authority  to — 

(i)  determine  the  maximum  reasonable  rates  that  a  cable 
operator  may  establish  pursuant  to  paragraph  (1)  for  commer- 
cial use  of  designated  channel  capacity,  including  the  rate 
charged  for  the  billing  of  rates  to  subscribers  and  for  the  collec- 
tion of  revenue  from  subscribers  by  the  cable  operator  for  such 
use; 

(ii)  establish  reasonable  terms  and  conditions  for  such  use, 
including  those  for  billing  and  collection;  and 

(iii)  establish  procedures  for  the  expedited  resolution  of 
disputes  concerning  rates  or  carriage  under  this  section. 
(B)  Within  180  days  after  the  date  of  enactment  of  this  para- 
graph, the  Commission  shall  establish  rules  for  determining  max- 
imum reasonable  rates  under  subparagraph  (A)(i),  for  establishing 
terms  and  conditions  under  subparagraph  (A)(ii),  and  for  providing 
procedures  under  subparagraph  (AKiii). 

(d)  Any  person  aggrieved  by  the  failure  or  refusal  of  a  cable  op- 
erator to  make  channel  capacity  available  for  use  pursuant  to  this 
section  may  bring  an  action  in  the  district  court  of  the  United 
States  for  the  judicial  district  in  which  the  cable  system  is  located 
to  compel  that  such  capacity  be  made  available.  If  the  court  finds 
that  the  channel  capacity  sought  by  such  person  has  not  been  made 
available  in  accordance  with  this  section,  or  finds  that  the  price, 
terms,  or  conditions  established  by  the  cable  operator  are  unrea- 
sonable, the  court  may  order  such  system  to  make  available  to  such 
person  the  channel  capacity  sought,  and  further  determine  the 
appropriate  price,  terms,  or  conditions  for  such  use  consistent  with 
subsection  (c),  and  may  award  actual  damages  if  it  deems  such  re- 
lief appropriate.  In  any  such  action,  the  court  shall  not  consider 
any  price,  term,  or  condition  established  between  an  operator  and 
an  affiliate  for  comparable  services. 

(e)(1)  Any  person  aggrieved  by  the  failure  or  refusal  of  a  cable 
operator  to  make  channel  capacity  available  pursuant  to  this  sec- 
tion may  petition  the  Commission  for  relief  under  this  subsection 
upon  a  showing  of  prior  adjudicated  violations  of  this  section. 
Records  of  previous  adjudications  resulting  in  a  court  determina- 
tion that  the  operator  has  violated  this  section  shall  be  considered 
as  sufficient  for  the  showing  necessary  under  this  subsection.  If  the 
Commission  finds  that  the  channel  capacity  sought  by  such  person 
has  not  been  made  available  in  accordance  with  this  section,  or 
that  the  price,  terms,  or  conditions  established  by  such  system  are 
unreasonable  under  subsection  (c),  the  Commission  shall,  by  rule 
or  order,  require  such  operator  to  make  available  such  channel  ca- 
pacity under  price,  terms,  and  conditions  consistent  with  subsection 
(0. 

(2)  In  any  case  in  which  the  Commission  finds  that  the  prior 
adjudicated    violations    of   this    section    constitute    a    pattern    or 
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practice  of  violations  by  an  operator,  the  Commission  may  also 
establish  any  further  rule  or  order  necessary  to  assure  that  the  op- 
erator provides  the  diversity  of  information  sources  required  by 
this  section. 

(3)  In  any  case  in  which  the  Commission  finds  that  the  prior 
adjudicated  violations  of  this  section  constitute  a  pattern  or  prac- 
tice of  violations  by  any  person  who  is  an  operator  of  more  than 
one  cable  system,  the  Commission  may  also  establish  any  further 
rule  or  order  necessary  to  assure  that  such  person  provides  the 
diversity  of  information  sources  required  by  this  section. 

(f)  In  any  action  brought  under  this  section  in  any  Federal  dis- 
trict court  or  before  the  Commission,  there  shall  be  a  presumption 
that  the  price,  terms,  and  conditions  for  use  of  channel  capacity 
designated  pursuant  to  subsection  (b)  are  reasonable  and  in  good 
faith  unless  shown  by  clear  and  convincing  evidence  to  the  con- 
trary. 

(g)  Notwithstanding  sections  621(c)  and  623(a),  at  such  time  as 
cable  systems  with  36  or  more  activated  channels  are  available  to 
70  percent  of  households  within  the  United  States  and  are  sub- 
scribed to  by  70  percent  of  the  households  to  which  such  systems 
are  available,  the  Commission  may  promulgate  any  additional 
rules  necessary  to  provide  diversity  of  information  sources.  Any 
rules  promulgated  by  the  Commission  pursuant  to  this  subsection 
shall  not  preempt  authority  expressly  granted  to  franchising 
authorities  under  this  title. 

(h)  Any  cable  service  offered  pursuant  to  this  section  shall  not 
be  provided,  or  shall  be  provided  subject  to  conditions,  if  such  cable 
service  in  the  judgment  of  the  franchising  authority  or  the  cable 
operator  is  obscene,  or  is  in  conflict  with  community  standards  in 
that  it  is  lewd,  lascivious,  filthy,  or  indecent  or  is  otherwise  unpro- 
tected by  the  Constitution  of  the  United  States.  This  subsection 
shall  permit  a  cable  operator  to  enforce  prospectively  a  written  and 
published  policy  of  prohibiting  programming  that  the  cable  oper- 
ator reasonably  believes  describes  or  depicts  sexual  or  excretory 
activities  or  organs  in  a  patently  offensive  manner  as  measured  by 
contemporary  community  standards. 

(i)(l)  Notwithstanding  the  provisions  of  subsections  (b)  and  (c), 
a  cable  operator  required  by  this  section  to  designate  channel  ca- 
pacity for  commercial  use  may  use  any  such  channel  capacity  for 
the  provision  of  programming  from  a  qualified  minority  program- 
ming source  or  from  any  qualified  educational  programming  source, 
whether  or  not  such  source  is  affiliated  with  the  cable  operator. 
The  channel  capacity  used  to  provide  programming  from  a  qualified 
minority  programming  source  or  from  any  qualified  educational 
programming  source  pursuant  to  this  subsection  may  not  exceed  33 
percent  of  the  channel  capacity  designated  pursuant  to  this  section. 
No  programming  provided  over  a  cable  system  on  July  1,  1990, 
may  qualify  as  minority  programming  or  educational  programming 
on  that  cable  system  under  this  subsection. 

(2)  For  purposes  of  this  subsection,  the  term  "qualified  minor- 
ity programming  source"  means  a  programming  source  which  de- 
votes substantially  all  of  its  programming  to  coverage  of  minority 
viewpoints,  or  to  programming  directed  at  members  of  minority 
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groups,  and  which  is  over  50  percent  minority-owned,  as  the  term 
"minority"  is  defined  in  section  309(i)(3)(C)(ii). 

(3)  For  purposes  of  this  subsection,  the  term  "quahfied  edu- 
cational programming  source"  means  a  programming  source  which 
devotes  substantially  all  of  its  programming  to  educational  or 
instructional  programming  that  promotes  public  understanding  of 
mathematics,  the  sciences,  the  humanities,  and  the  arts  and  has  a 
documented  annual  expenditure  on  programming  exceeding 
$15,000,000.  The  annual  expenditure  on  programming  means  all 
annual  costs  incurred  by  the  programming  source  to  produce  or  ac- 
quire programs  which  are  scheduled  to  be  televised,  and  specifi- 
cally excludes  marketing,  promotion,  satellite  transmission  and 
operational  costs,  and  general  administrative  costs. 

(4)  Nothing  in  this  subsection  shall  substitute  for  the  require- 
ments to  carry  qualified  noncommercial  educational  television  sta- 
tions as  specified  under  section  615. 

(j)(l)  Within  120  days  following  the  date  of  the  enactment  of 
this  subsection,  the  Commission  shall  promulgate  regulations  de- 
signed to  limit  the  access  of  children  to  indecent  programming,  as 
defined  by  Commission  regulations,  and  which  cable  operators  have 
not  voluntarily  prohibited  under  subsection  (h)  by — 

(A)  requiring  cable  operators  to  place  on  a  single  channel 
all  indecent  programs,  as  identified  by  program  providers,  in- 
tended for  carriage  on  channels  designated  for  commercial  use 
under  this  section; 

(B)  requiring  cable  operators  to  block  such  single  channel 
unless  the  subscriber  requests  access  to  such  channel  in  writ- 
ing; and 

(C)  requiring  programmers  to  inform  cable  operators  if  the 
program  would  be  indecent  as  defined  by  Commission  regula- 
tions. 

(2)  Cable  operators  shall  comply  with  the  regulations  promul- 
gated pursuant  to  paragraph  (1). 
SEC.  613.  [47  U.S.C.  533]  OWNERSHIP  RESTRICTIONS. 

(a)  It  shall  be  unlawful  for  a  cable  operator  to  hold  a  license 
for  multichannel  multipoint  distribution  service,  or  to  offer  satellite 
master  antenna  television  service  separate  and  apart  from  any 
franchised  cable  service,  in  any  portion  of  the  franchise  area  served 
by  that  cable  operator's  cable  system.  The  Commission — 

(1)  shall  waive  the  requirements  of  this  paragraph  for  all 
existing  multichannel  multipoint  distribution  services  and  sat- 
ellite master  antenna  television  services  which  are  owned  by  a 
cable  operator  on  the  date  of  enactment  of  this  paragraph; 

(2)  may  waive  the  requirements  of  this  paragraph  to  the 
extent  the  Commission  determines  is  necessary  to  ensure  that 
all  significant  portions  of  a  franchise  area  are  able  to  obtain 
video  programming;  and 

(3)  shall  not  apply  the  requirements  of  this  subsection  to 
any  cable  operator  in  any  franchise  area  in  which  a  cable  oper- 
ator is  subject  to  effective  competition  as  determined  under 
section  623(1). 

[Subsection  (b)  repealed  by  section  302(b)(1)  of  the  Tele- 
communications Act  of  1996  (P.L.  104-104),  110  Stat.  124.] 
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(c)  The  Commission  may  prescribe  rules  with  respect  to  the 
ownership  or  control  of  cable  systems  by  persons  who  own  or  con- 
trol other  media  of  mass  communications  which  serve  the  same 
community  served  by  a  cable  system. 

(d)  Any  State  or  franchising  authority  may  not  prohibit  the 
ownership  or  control  of  a  cable  system  by  any  person  because  of 
such  person's  ownership  or  control  of  any  other  media  of  mass  com- 
munications or  other  media  interests.  Nothing  in  this  section  shall 
be  construed  to  prevent  any  State  or  franchising  authority  from 
prohibiting  the  ownership  or  control  of  a  cable  system  in  a  jurisdic- 
tion by  any  person  (1)  because  of  such  person's  ownership  or  con- 
trol of  any  other  cable  system  in  such  jurisdiction;  or  (2)  in  cir- 
cumstances in  which  the  State  or  franchising  authority  determines 
that  the  acquisition  of  such  a  cable  system  may  eliminate  or  reduce 
competition  in  the  delivery  of  cable  service  in  such  jurisdiction. 

(e)(1)  Subject  to  paragraph  (2),  a  State  or  franchising  authority 
may  hold  any  ownership  interest  in  any  cable  system. 

(2)  Any  State  or  franchising  authority  shall  not  exercise  any 
editorial  control  regarding  the  content  of  any  cable  service  on  a 
cable  system  in  which  such  governmental  entity  holds  ownership 
interest  (other  than  programming  on  any  channel  designated  for 
educational  or  governmental  use),  unless  such  control  is  exercised 
through  an  entity  separate  from  the  franchising  authority. 

(0(1)  In  order  to  enhance  effective  competition,  the  Commission 
shall,  within  one  year  after  the  date  of  enactment  of  the  Cable  Tel- 
evision Consumer  Protection  and  Competition  Act  of  1992,  conduct 
a  proceeding — 

(A)  to  prescribe  rules  and  regulations  establishing  reason- 
able limits  on  the  number  of  cable  subscribers  a  person  is 
authorized  to  reach  through  cable  systems  owned  by  such  per- 
son, or  in  which  such  person  has  an  attributable  interest; 

(B)  to  prescribe  rules  and  regulations  establishing  reason- 
able limits  on  the  number  of  channels  on  a  cable  system  that 
can  be  occupied  by  a  video  programmer  in  which  a  cable  oper- 
ator has  an  attributable  interest;  and 

(C)  to  consider  the  necessity  and  appropriateness  of  impos- 
ing limitations  on  the  degree  to  which  multichannel  video  pro- 
gramming distributors  may  engage  in  the  creation  or  produc- 
tion of  video  programming. 

(2)  In  prescribing  rules  and  regulations  under  paragraph  (1), 
the  Commission  shall,  among  other  public  interest  objectives — 

(A)  ensure  that  no  cable  operator  or  group  of  cable  opera- 
tors can  unfairly  impede,  either  because  of  the  size  of  any  indi- 
vidual operator  or  because  of  joint  actions  by  a  group  of  opera- 
tors of  sufficient  size,  the  flow  of  video  programming  from  the 
video  programmer  to  the  consumer; 

(B)  ensure  that  cable  operators  affiliated  with  video  pro- 
grammers do  not  favor  such  programmers  in  determining  car- 
riage on  their  cable  systems  or  do  not  unreasonably  restrict  the 
flow  of  the  video  programming  of  such  programmers  to  other 
video  distributors; 

(C)  take  particular  account  of  the  market  structure,  owner- 
ship patterns,  and  other  relationships  of  the  cable  television  in- 
dustry, including  the  nature  and  market  power  of  the  local 
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franchise,  the  joint  ownership  of  cable  systems  and  video  pro- 
grammers, and  the  various  types  of  non-equity  controlUng  in- 
terests; 

(D)  account  for  any  efficiencies  and  other  benefits  that 
might  be  gained  through  increased  ownership  or  control; 

(E)  make  such  rules  and  regulations  reflect  the  dynamic 
nature  of  the  communications  marketplace; 

(F)  not  impose  limitations  which  would  bar  cable  operators 
from  serving  previously  unserved  rural  areas;  and 

(G)  not  impose  limitations  which  would  impair  the  devel- 
opment of  diverse  and  high  quality  video  programming. 

(g)  This  section  shall  not  apply  to  prohibit  any  combination  of 
any  interests  held  by  any  person  on  July  1,  1984,  to  the  extent  of 
the  interests  so  held  as  of  such  date,  if  the  holding  of  such  interests 
was  not  inconsistent  with  any  applicable  Federal  or  State  law  or 
regulations  in  effect  on  that  date. 

(h)  For  purposes  of  this  section,  the  term  "media  of  mass  com- 
munications" shall  have  the  meaning  given  such  term  under  sec- 
tion 309(i)(3)(C)(i)  of  this  Act. 

SEC.  614.   [47  U.S.C.  534]  CARRIAGE  OF  LOCAL  COMMERCLVL  TELE- 
VISION SIGNALS. 

(a)  Carriage  Obligations.— Each  cable  operator  shall  carry, 
on  the  cable  system  of  that  operator,  the  signals  of  local  commer- 
cial television  stations  and  qualified  low  power  stations  as  provided 
by  this  section.  Carriage  of  additional  broadcast  television  signals 
on  such  system  shall  be  at  the  discretion  of  such  operator,  subject 
to  section  325(b). 

(b)  Signals  Required. — 

(1)  In  general. — (A)  A  cable  operator  of  a  cable  system 
with  12  or  fewer  usable  activated  channels  shall  carry  the  sig- 
nals of  at  least  three  local  commercial  television  stations,  ex- 
cept that  if  such  a  system  has  300  or  fewer  subscribers,  it  shall 
not  be  subject  to  any  requirements  under  this  section  so  long 
as  such  system  does  not  delete  from  carriage  by  that  system 
any  signal  of  a  broadcast  television  station. 

(B)  A  cable  operator  of  a  cable  system  with  more  than  12 
usable  activated  channels  shall  carry  the  signals  of  local  com- 
mercial television  stations,  up  to  one-third  of  the  aggregate 
number  of  usable  activated  channels  of  such  system. 

(2)  Selection  of  signals.— Whenever  the  number  of  local 
commercial  television  stations  exceeds  the  maximum  number 
of  signals  a  cable  system  is  required  to  carry  under  paragraph 
(1),  the  cable  operator  shall  have  discretion  in  selecting  which 
such  stations  shall  be  carried  on  its  cable  system,  except  that — 

(A)  under  no  circumstances  shall  a  cable  operator 
carry  a  qualified  low  power  station  in  lieu  of  a  local  com- 
mercial television  station;  and 

(B)  if  the  cable  operator  elects  to  carry  an  affiliate  of 
a  broadcast  network  (as  such  term  is  defined  by  the  Com- 
mission by  regulation),  such  cable  operator  shall  carry  the 
affiliate  of  such  broadcast  network  whose  city  of  license 
reference  point,  as  defined  in  section  76.53  of  title  47,  Code 
of  Federal  Regulations  (in  effect  on  January  1,  1991),  or 
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any  successor  regulation  thereto,  is  closest  to  the  principal 
headend  of  the  cable  system. 

(3)  Content  to  be  carried. — (A)  A  cable  operator  shall 
carry  in  its  entirety,  on  the  cable  system  of  that  operator,  the 
primary  video,  accompanying  audio,  and  line  21  closed  caption 
transmission  of  each  of  the  local  commercial  television  stations 
carried  on  the  cable  system  and,  to  the  extent  technically  fea- 
sible, program-related  material  carried  in  the  vertical  blanking 
interval  or  on  subcarriers.  Retransmission  of  other  material  in 
the  vertical  blanking  internal  or  other  nonprogram-related 
material  (including  teletext  and  other  subscription  and  adver- 
tiser-supported information  services)  shall  be  at  the  discretion 
of  the  cable  operator.  Where  appropriate  and  feasible,  opera- 
tors may  delete  signal  enhancements,  such  as  ghost-canceling, 
from  the  broadcast  signal  and  employ  such  enhancements  at 
the  system  headend  or  headends. 

(B)  The  cable  operator  shall  carry  the  entirety  of  the  pro- 
gram schedule  of  any  television  station  carried  on  the  cable 
system  unless  carriage  of  specific  programming  is  prohibited, 
and  other  programming  authorized  to  be  substituted,  under 
section  76.67  or  subpart  F  of  part  76  of  title  47,  Code  of  Fed- 
eral Regulations  (as  in  effect  on  January  1,  1991),  or  any  suc- 
cessor regulations  thereto. 

(4)  Signal  quality.— 

(A)  Nondegradation;  technical  specifications.— 
The  signals  of  local  commercial  television  stations  that  a 
cable  operator  carries  shall  be  carried  without  material 
degradation.  The  Commission  shall  adopt  carriage  stand- 
ards to  ensure  that,  to  the  extent  technically  feasible,  the 
quality  of  signal  processing  and  carriage  provided  by  a 
cable  system  for  the  carriage  of  local  commercial  television 
stations  will  be  no  less  than  that  provided  by  the  system 
for  carriage  of  any  other  type  of  signal. 

(B)  Ai)VANCED  television. — At  such  time  as  the  Com- 
mission prescribes  modifications  of  the  standards  for  tele- 
vision broadcast  signals,  the  Commission  shall  initiate  a 
proceeding  to  establish  any  changes  in  the  signal  carriage 
requirements  of  cable  television  systems  necessary  to  en- 
sure cable  carriage  of  such  broadcast  signals  of  local  com- 
mercial television  stations  which  have  been  changed  to 
conform  with  such  modified  standards. 

(5)  Duplication  not  required. — Notwithstanding  para- 
graph (1),  a  cable  operator  shall  not  be  required  to  carry  the 
signal  of  any  local  commercial  television  station  that  substan- 
tially duplicates  the  signal  of  another  local  commercial  tele- 
vision station  which  is  carried  on  its  cable  system,  or  to  carry 
the  signals  of  more  than  one  local  commercial  television  station 
affiliated  with  a  particular  broadcast  network  (as  such  term  is 
defined  by  regulation).  If  a  cable  operator  elects  to  carry  on  its 
cable  system  a  signal  which  substantially  duplicates  the  signal 
of  another  local  commercial  television  station  carried  on  the 
cable  system,  or  to  carry  on  its  system  the  signals  of  more  than 
one  local  commercial  television  station  affiliated  with  a  par- 
ticular broadcast  network,  all  such  signals  shall  be  counted 
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toward  the  number  of  signals  the  operator  is  required  to  carry 
under  paragraph  (1). 

(6)  Channel  positioning.— Each  signal  carried  in  fulfill- 
ment of  the  carriage  obligations  of  a  cable  operator  under  this 
section  shall  be  carried  on  the  cable  system  channel  number  on 
which  the  local  commercial  television  station  is  broadcast  over 
the  air,  or  on  the  channel  on  which  it  was  carried  on  July  19, 
1985,  or  on  the  channel  on  which  it  was  carried  on  January  1, 
1992,  at  the  election  of  the  station,  or  on  such  other  channel 
number  as  is  mutually  agreed  upon  by  the  station  and  the 
cable  operator.  Any  dispute  regarding  the  positioning  of  a  local 
commercial  television  station  shall  be  resolved  by  the 
Commission. 

(7)  Signal  availability.— Signals  carried  in  fulfillment  of 
the  requirements  of  this  section  shall  be  provided  to  every  sub- 
scriber of  a  cable  system.  Such  signals  shall  be  viewable  via 
cable  on  all  television  receivers  of  a  subscriber  which  are  con- 
nected to  a  cable  system  by  a  cable  operator  or  for  which  a 
cable  operator  provides  a  connection.  If  a  cable  operator 
authorizes  subscribers  to  install  additional  receiver  connec- 
tions, but  does  not  provide  the  subscriber  with  such  connec- 
tions, or  with  the  equipment  and  materials  for  such  connec- 
tions, the  operator  shall  notify  such  subscribers  of  all  broadcast 
stations  carried  on  the  cable  system  which  cannot  be  viewed 
via  cable  without  a  converter  box  and  shall  offer  to  sell  or  lease 
such  a  converter  box  to  such  subscribers  at  rates  in  accordance 
with  section  623(b)(3). 

(8)  Identification  of  signals  carried.— A  cable  operator 
shall  identify,  upon  request  by  any  person,  the  signals  carried 
on  its  system  in  fulfillment  of  the  requirements  of  this  section. 

(9)  Notification. — A  cable  operator  shall  provide  written 
notice  to  a  local  commercial  television  station  at  least  30  days 
prior  to  either  deleting  from  carriage  or  repositioning  that  sta- 
tion. No  deletion  or  repositioning  of  a  local  commercial  tele- 
vision station  shall  occur  during  a  period  in  which  major  tele- 
vision ratings  services  measure  the  size  of  audiences  of  local 
television  stations.  The  notification  provisions  of  this  para- 
graph shall  not  be  used  to  undermine  or  evade  the  channel 
positioning  or  carriage  requirements  imposed  upon  cable  opera- 
tors under  this  section. 

(10)  Compensation  for  carriage. — A  cable  operator  shall 
not  accept  or  request  monetary  payment  or  other  valuable  con- 
sideration in  exchange  either  for  carriage  of  local  commercial 
television  stations  in  fulfillment  of  the  requirements  of  this 
section  or  for  the  channel  positioning  rights  provided  to  such 
stations  under  this  section,  except  that — 

(A)  any  such  station  may  be  required  to  bear  the  costs 
associated  with  delivering  a  good  quality  signal  or  a 
baseband  video  signal  to  the  principal  headend  of  the  cable 
system; 

(B)  a  cable  operator  may  accept  payments  from  sta- 
tions which  would  be  considered  distant  signals  under  sec- 
tion 111  of  title  17,  United  States  Code,  as  indemnification 


COMMUNICATIONS  ACT  OF  1934 Sec.  614 

for  any  increased  copyright  liability  resulting  from  car- 
riage of  such  signal;  and 

(C)  a  cable  operator  may  continue  to  accept  monetary 
payment  or  other  valuable  consideration  in  exchange  for 
carriage  or  channel  positioning  of  the  signal  of  any  local 
commercial  television  station  carried  in  fulfillment  of  the 
requirements  of  this  section,  through,  but  not  beyond,  the 
date  of  expiration  of  an  agreement  thereon  between  a  cable 
operator  and  a  local  commercial  television  station  entered 
into  prior  to  June  26,  1990. 

(c)  Low  Power  Station  Carriage  Obligation. — 

(1)  Requirement. — If  there  are  not  sufficient  signals  of 
full  power  local  commercial  television  stations  to  fill  the  chan- 
nels set  aside  under  subsection  (b) — 

(A)  a  cable  operator  of  a  cable  system  with  a  capacity 
of  35  or  fewer  usable  activated  channels  shall  be  required 
to  carry  one  qualified  low  power  station;  and 

(B)  a  cable  operator  of  a  cable  system  with  a  capacity 
of  more  than  35  usable  activated  channels  shall  be  re- 
quired to  carry  two  qualified  low  power  stations. 

(2)  Use  of  public,  educational,  or  governmental 
CHANNELS. — A  cable  operator  required  to  carry  more  than  one 
signal  of  a  qualified  low  power  station  under  this  subsection 
may  do  so,  subject  to  approval  by  the  franchising  authority 
pursuant  to  section  611,  by  placing  such  additional  station  on 
public,  educational,  or  governmental  channels  not  in  use  for 
their  designated  purposes. 

(d)  Remedies.— 

(1)  Complaints  by  broadcast  stations. — Whenever  a 
local  commercial  television  station  believes  that  a  cable  oper- 
ator has  failed  to  meet  its  obligations  under  this  section,  such 
station  shall  notify  the  operator,  in  writing,  of  the  alleged  fail- 
ure and  identify  its  reasons  for  believing  that  the  cable  oper- 
ator is  obligated  to  carry  the  signal  of  such  station  or  has  oth- 
erwise failed  to  comply  with  the  channel  positioning  or  repo- 
sitioning or  other  requirements  of  this  section.  The  cable  oper- 
ator shall,  within  30  days  of  such  written  notification,  respond 
in  writing  to  such  notification  and  either  commence  to  carry 
the  signal  of  such  station  in  accordance  with  the  terms  re- 
quested or  state  its  reasons  for  believing  that  it  is  not  obligated 
to  carry  such  signal  or  is  in  compliance  with  the  channel  posi- 
tioning and  repositioning  and  other  requirements  of  this  sec- 
tion. A  local  commercial  television  station  that  is  denied  car- 
riage or  channel  positioning  or  repositioning  in  accordance 
with  this  section  by  a  cable  operator  may  obtain  review  of  such 
denial  by  filing  a  complaint  with  the  Commission.  Such  com- 
plaint shall  allege  the  manner  in  which  such  cable  operator 
has  failed  to  meet  its  obligations  and  the  basis  for  such  allega- 
tions. 

(2)  Opportunity  to  respond. — The  Commission  shall  af- 
ford such  cable  operator  an  opportunity  to  present  data  and 
arguments  to  establish  that  there  has  been  no  failure  to  meet 
its  obligations  under  this  section. 
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(3)  Remedial  actions;  dismissal.— Within  120  days  after 
the  date  a  complaint  is  filed,  the  Commission  shall  determine 
whether  the  cable  operator  has  met  its  obligations  under  this 
section.  If  the  Commission  determines  that  the  cable  operator 
has  failed  to  meet  such  obligations,  the  Commission  shall  order 
the  cable  operator  to  reposition  the  complaining  station  or,  in 
the  case  of  an  obligation  to  carry  a  station,  to  commence  car- 
riage of  the  station  and  to  continue  such  carriage  for  at  least 
12  months.  If  the  Commission  determines  that  the  cable  oper- 
ator has  fully  met  the  requirements  of  this  section,  it  shall  dis- 
miss the  complaint. 

(e)  Input  Selector  Switch  Rules  Abolished. — No  cable  op- 
erator shall  be  required — 

(1)  to  provide  or  make  available  any  input  selector  switch 
as  defined  in  section  76.5(mm)  of  title  47,  Code  of  Federal  Reg- 
ulations, or  any  comparable  device;  or 

(2)  to  provide  information  to  subscribers  about  input  selec- 
tor switches  or  comparable  devices. 

(f)  Regulations  by  Commission.— Within  180  days  after  the 
date  of  enactment  of  this  section,  the  Commission  shall,  following 
a  rulemaking  proceeding,  issue  regulations  implementing  the 
requirements  imposed  by  this  section.  Such  implementing  regula- 
tions shall  include  necessary  revisions  to  update  section  76.51  of 
title  47  of  the  Code  of  Federal  Regulations. 

(g)  Sales  Presentations  and  Program  Length  Commer- 
cials.— 

(1)  Carriage  pending  proceeding. — Pending  the  outcome 
of  the  proceeding  under  paragraph  (2),  nothing  in  this  Act 
shall  require  a  cable  operator  to  carry  on  any  tier,  or  prohibit 
a  cable  operator  from  carrying  on  any  tier,  the  signal  of  any 
commercial  television  station  or  video  programming  service 
that  is  predominantly  utilized  for  the  transmission  of  sales 
presentations  or  program  length  commercials. 

(2)  Proceeding  concerning  certain  stations.— Within 
270  days  after  the  date  of  enactment  of  this  section,  the  Com- 
mission, notwithstanding  prior  proceedings  to  determine 
whether  broadcast  television  stations  that  are  predominantly 
utilized  for  the  transmission  of  sales  presentations  or  program 
length  commercials  are  serving  the  public  interest,  conven- 
ience, and  necessity,  shall  complete  a  proceeding  in  accordance 
with  this  paragraph  to  determine  whether  broadcast  television 
stations  that  are  predominantly  utilized  for  the  transmission  of 
sales  presentations  or  program  length  commercials  are  serving 
the  public  interest,  convenience,  and  necessity.  In  conducting 
such  proceeding,  the  Commission  shall  provide  appropriate  no- 
tice and  opportunity  for  pubHc  comment.  The  Commission  shall 
consider  the  viewing  of  such  stations,  the  level  of  competing 
demands  for  the  spectrum  allocated  to  such  stations,  and  the 
role  of  such  stations  in  providing  competition  to  nonbroadcast 
services  offering  similar  programming.  In  the  event  that  the 
Commission  concludes  that  one  or  more  of  such  stations  are 
serving  the  public  interest,  convenience,  and  necessity,  the 
Commission  shall  qualify  such  stations  as  local  commercial  tel- 
evision stations  for  purposes  of  subsection  (a).   In  the  event 
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that  the  Commission  concludes  that  one  or  more  of  such  sta- 
tions are  not  serving  the  pubhc  interest,  convenience,  and 
necessity,  the  Commission  shall  allow  the  licensees  of  such  sta- 
tions a  reasonable  period  within  which  to  provide  different  pro- 
gramming, and  shall  not  deny  such  stations  a  renewal  expect- 
ancy solely  because  their  programming  consisted  predomi- 
nantly of  sales  presentations  or  program  length  commercials, 
(h)  Definitions.— 

(1)  Local  commercial  television  station.— 

(A)  In  general. — For  purposes  of  this  section,  the 
term  "local  commercial  television  station"  means  any  full 
power  television  broadcast  station,  other  than  a  qualified 
noncommercial  educational  television  station  within  the 
meaning  of  section  615(1)(1),  licensed  and  operating  on  a 
channel  regularly  assigned  to  its  community  by  the  Com- 
mission that,  with  respect  to  a  particular  cable  system,  is 
within  the  same  television  market  as  the  cable  system. 

(B)  Exclusions. — The  term  "local  commercial  tele- 
vision station"  shall  not  include — 

(i)  low  power  television  stations,  television  trans- 
lator stations,  and  passive  repeaters  which  operate 
pursuant  to  part  74  of  title  47,  Code  of  Federal  Regu- 
lations, or  any  successor  regulations  thereto; 

(ii)  a  television  broadcast  station  that  would  be 
considered  a  distant  signal  under  section  111  of  title 
17,  United  States  Code,  if  such  station  does  not  agree 
to  indemnify  the  cable  operator  for  any  increased  copy- 
right liability  resulting  from  carriage  on  the  cable  sys- 
tem; or 

(iii)  a  television  broadcast  station  that  does  not 
deliver  to  the  principal  headend  of  a  cable  system 
either  a  signal  level  of  -45dBm  for  UHF  signals  or 
-  49dBm  for  VHF  signals  at  the  input  terminals  of  the 
signal  processing  equipment,  if  such  station  does  not 
agree  to  be  responsible  for  the  costs  of  delivering  to 
the  cable  system  a  signal  of  good  quality  or  a 
baseband  video  signal. 

(C)  Market  determinations. — (i)  For  purposes  of  this 
section,  a  broadcasting  station's  market  shall  be  deter- 
mined by  the  Commission  by  regulation  or  order  using, 
where  available,  commercial  publications  which  delineate 
television  markets  based  on  viewing  patterns,  except  that, 
following  a  written  request,  the  Commission  may,  with  re- 
spect to  a  particular  television  broadcast  station,  include 
additional  communities  within  its  television  market  or  ex- 
clude communities  from  such  station's  television  market  to 
better  effectuate  the  purposes  of  this  section.  In  consid- 
ering such  requests,  the  Commission  may  determine  that 
particular  communities  are  part  of  more  than  one  tele- 
vision market. 

(ii)  In  considering  requests  filed  pursuant  to  clause  (i), 
the  Commission  shall  afford  particular  attention  to  the 
value  of  localism  by  taking  into  account  such  factors  as — 
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(I)  whether  the  station,  or  other  stations  located 
in  the  same  area,  have  been  historically  carried  on  the 
cable  system  or  systems  within  such  community; 

(II)  whether  the  television  station  provides  cov- 
erage or  other  local  service  to  such  community; 

(III)  whether  any  other  television  station  that  is 
eligible  to  be  carried  by  a  cable  system  in  such  com- 
munity in  fulfillment  of  the  requirements  of  this  sec- 
tion provides  news  coverage  of  issues  of  concern  to 
such  community  or  provides  carriage  or  coverage  of 
sporting  and  other  events  of  interest  to  the  commu- 
nity; and 

(IV)  evidence  of  viewing  patterns  in  cable  and 
noncable  households  within  the  areas  served  by  the 
cable  system  or  systems  in  such  community. 

(iii)  A  cable  operator  shall  not  delete  from  carriage  the 
signal  of  a  commercial  television  station  during  the  pend- 
ency of  any  proceeding  pursuant  to  this  subparagraph. 

(iv)  1  Within  120  days  after  the  date  on  which  a 
request  is  filed  under  this  subparagraph  (or  120  days 
after  the  date  of  enactment  of  the  Telecommunications 
Act  of  1996,  if  later),  the  Commission  shall  grant  or 
deny  the  request. 
(2)  Qualified  low  power  station. — The  term  "qualified 
low  power  station"  means  any  television  broadcast  station  con- 
forming to  the  rules  established  for  Low  Power  Television  Sta- 
tions contained  in  part  74  of  title  47,  Code  of  Federal  Regula- 
tions, only  if — 

(A)  such  station  broadcasts  for  at  least  the  minimum 
number  of  hours  of  operation  required  by  the  Commission 
for  television  broadcast  stations  under  part  73  of  title  47, 
Code  of  Federal  Regulations; 

(B)  such  station  meets  all  obligations  and  require- 
ments applicable  to  television  broadcast  stations  under 
part  73  of  title  47,  Code  of  Federal  Regulations,  with  re- 
spect to  the  broadcast  of  nonentertainment  programming; 
programming  and  rates  involving  political  candidates,  elec- 
tion issues,  controversial  issues  of  public  importance,  edi- 
torials, and  personal  attacks;  programming  for  children; 
and  equal  employment  opportunity;  and  the  Commission 
determines  that  the  provision  of  such  programming  by 
such  station  would  address  local  news  and  informational 
needs  which  are  not  being  adequately  served  by  full  power 
television  broadcast  stations  because  of  the  geographic  dis- 
tance of  such  full  power  stations  from  the  low  power  sta- 
tion's community  of  license; 

(C)  such  station  complies  with  interference  regulations 
consistent  with  its  secondary  status  pursuant  to  part  74  of 
title  47,  Code  of  Federal  Regulations; 

(D)  such  station  is  located  no  more  than  35  miles  from 
the  cable  system's  headend,  and  delivers  to  the  principal 
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headend  of  the  cable  system  an  over-the-air  signal  of  good 
quality,  as  determined  by  the  Commission; 

(E)  the  community  of  license  of  such  station  and  the 
franchise  area  of  the  cable  system  are  both  located  outside 
of  the  largest  160  Metropolitan  Statistical  Areas,  ranked 
by  population,  as  determined  by  the  Office  of  Management 
and  Budget  on  June  30,  1990,  and  the  population  of  such 
community  of  license  on  such  date  did  not  exceed  35,000; 
and 

(F)  there  is  no  full  power  television  broadcast  station 
licensed  to  any  community  within  the  county  or  other 
political  subdivision  (of  a  State)  served  by  the  cable  sys- 
tem. 

Nothing  in  this  paragraph  shall  be  construed  to  change  the 
secondary  status  of  any  low  power  station  as  provided  in  part 
74  of  title  47,  Code  of  Federal  Regulations,  as  in  effect  on  the 
date  of  enactment  of  this  section. 

SEC.    615.    [47    U.S.C.    535]    CARRIAGE    OF    NONCOMMERCIAL    EDU- 
CATIONAL TELEVISION. 

(a)  Carriage  Obligations.— In  addition  to  the  carriage 
requirements  set  forth  in  section  614,  each  cable  operator  of  a  cable 
system  shall  carry  the  signals  of  qualified  noncommercial  edu- 
cational television  stations  in  accordance  with  the  provisions  of  this 
section. 

(b)  Requirements  To  Carry  Qualified  Stations.— 

(1)  General  requirement  to  carry  each  qualified  sta- 
tion.—Subject  to  paragraphs  (2)  and  (3)  and  subsection  (e), 
each  cable  operator  shall  carry,  on  the  cable  system  of  that 
cable  operator,  any  qualified  local  noncommercial  educational 
television  station  requesting  carriage. 

(2)(A)  Systems  with  12  or  fewer  channels. — Notwith- 
standing paragraph  (1),  a  cable  operator  of  a  cable  system  with 
12  or  fewer  usable  activated  channels  shall  be  required  to 
carry  the  signal  of  one  qualified  local  noncommercial  edu- 
cational television  station;  except  that  a  cable  operator  of  such 
a  system  shall  comply  with  subsection  (c)  and  may,  in  its  dis- 
cretion, carry  the  signals  of  other  qualified  noncommercial  edu- 
cational television  stations. 

(B)  In  the  case  of  a  cable  system  described  in  subpara- 
graph (A)  which  operates  beyond  the  presence  of  any  qualified 
local  noncommercial  educational  television  station — 

(i)  the  cable  operator  shall  import  and  carry  on  that 
system  the  signal  of  one  qualified  noncommercial  edu- 
cational television  station; 

(ii)  the  selection  for  carriage  of  such  a  signal  shall  be 
at  the  election  of  the  cable  operator;  and 

(iii)  in  order  to  satisfy  the  requirements  for  carriage 
specified  in  this  subsection,  the  cable  operator  of  the  sys- 
tem shall  not  be  required  to  remove  any  other  program- 
ming service  actually  provided  to  subscribers  on  March  29, 
1990;  except  that  such  cable  operator  shall  use  the  first 
channel  available  to  satisfy  the  requirements  of  this  sub- 
paragraph. 
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(3)  Systems  with  13  to  36  channels. — (A)  Subject  to  sub- 
section (c),  a  cable  operator  of  a  cable  system  with  13  to  36 
usable  activated  channels — 

(i)  shall  carry  the  signal  of  at  least  one  qualified  local 
noncommercial  educational  television  station  but  shall  not 
be  required  to  carry  the  signals  of  more  than  three  such 
stations,  and 

(ii)  may,  in  its  discretion,  carry  additional  such  sta- 
tions. 

(B)  In  the  case  of  a  cable  system  described  in  this  para- 
graph which  operates  beyond  the  presence  of  any  qualified 
local  noncommercial  educational  television  station,  the  cable 
operator  shall  import  and  carry  on  that  system  the  signal  of 
at  least  one  qualified  noncommercial  educational  television  sta- 
tion to  comply  with  subparagraph  (A)(i). 

(C)  The  cable  operator  of  a  cable  system  described  in  this 
paragraph  which  carries  the  signal  of  a  qualified  local  non- 
commercial educational  station  affiliated  with  a  State  public 
television  network  shall  not  be  required  to  carry  the  signal  of 
any  additional  qualified  local  noncommercial  educational  tele- 
vision stations  affiliated  with  the  same  network  if  the  pro- 
gramming of  such  additional  stations  is  substantially  dupli- 
cated by  the  programming  of  the  qualified  local  noncommercial 
educational  television  station  receiving  carriage. 

(D)  A  cable  operator  of  a  system  described  in  this  para- 
graph which  increases  the  usable  activated  channel  capacity  of 
the  system  to  more  than  36  channels  on  or  after  March  29, 
1990,  shall,  in  accordance  with  the  other  provisions  of  this  sec- 
tion, carry  the  signal  of  each  qualified  local  noncommercial 
educational  television  station  requesting  carriage,  subject  to 
subsection  (e). 

(c)  Continued  Carriage  of  Existing  Stations. — Notwith- 
standing any  other  provision  of  this  section,  all  cable  operators 
shall  continue  to  provide  carriage  to  all  qualified  local  noncommer- 
cial educational  television  stations  whose  signals  were  carried  on 
their  systems  as  of  March  29,  1990.  The  requirements  of  this  sub- 
section may  be  waived  with  respect  to  a  particular  cable  operator 
and  a  particular  such  station,  upon  the  written  consent  of  the  cable 
operator  and  the  station. 

(d)  Placement  of  Additional  Signals. — A  cable  operator  re- 
quired to  add  the  signals  of  qualified  local  noncommercial  edu- 
cational television  stations  to  a  cable  system  under  this  section 
may  do  so,  subject  to  approval  by  the  franchising  authority  pursu- 
ant to  section  611,  by  placing  such  additional  stations  on  public, 
educational,  or  governmental  channels  not  in  use  for  their  des- 
ignated purposes. 

(e)  Systems  With  More  Than  36  Channels.— A  cable  oper- 
ator of  a  cable  system  with  a  capacity  of  more  than  36  usable  acti- 
vated channels  which  is  required  to  carry  the  signals  of  three 
qualified  local  noncommercial  educational  television  stations  shall 
not  be  required  to  carry  the  signals  of  additional  such  stations  the 
programming  of  which  substantially  duplicates  the  programming 
broadcast  by  another  qualified  local  noncommercial  educational  tel- 
evision station  requesting  carriage.  Substantial  duplication  shall  be 
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defined  by  the  Commission  in  a  manner  that  promotes  access  to 
distinctive  noncommercial  educational  television  services. 

(f)  Waiver  of  Nonduplication  Rights. — A  qualified  local  non- 
commercial educational  television  station  whose  signal  is  carried  by 
a  cable  operator  shall  not  assert  any  network  nonduplication  rights 
it  may  have  pursuant  to  section  76.92  of  title  47,  Code  of  Federal 
Regulations,  to  require  the  deletion  of  programs  aired  on  other 
qualified  local  noncommercial  educational  television  stations  whose 
signals  are  carried  by  that  cable  operator. 

(g)  Conditions  of  Carriage.— 

(1)  Content  to  be  carried. — A  cable  operator  shall  re- 
transmit in  its  entirety  the  primary  video,  accompanying 
audio,  and  line  21  closed  caption  transmission  of  each  qualified 
local  noncommercial  educational  television  station  whose  sig- 
nal is  carried  on  the  cable  system,  and,  to  the  extent  tech- 
nically feasible,  program-related  material  carried  in  the  ver- 
tical blanking  interval,  or  on  subcarriers,  that  may  be  nec- 
essary for  receipt  of  programming  by  handicapped  persons  or 
for  educational  or  language  purposes.  Retransmission  of  other 
material  in  the  vertical  blanking  interval  or  on  subcarriers 
shall  be  within  the  discretion  of  the  cable  operator. 

(2)  Bandwidth  and  technical  quality.— A  cable  operator 
shall  provide  each  qualified  local  noncommercial  educational 
television  station  whose  signal  is  carried  in  accordance  with 
this  section  with  bandwidth  and  technical  capacity  equivalent 
to  that  provided  to  commercial  television  broadcast  stations 
carried  on  the  cable  system  and  shall  carry  the  signal  of  each 
qualified  local  noncommercial  educational  television  station 
without  material  degradation. 

(3)  Changes  in  carriage.— The  signal  of  a  quaUfied  local 
noncommercial  educational  television  station  shall  not  be  repo- 
sitioned by  a  cable  operator  unless  the  cable  operator,  at  least 
30  days  in  advance  of  such  repositioning,  has  provided  written 
notice  to  the  station  and  all  subscribers  of  the  cable  system. 
For  purposes  of  this  paragraph,  repositioning  includes  (A) 
assigimient  of  a  qualified  local  noncommercial  educational  tele- 
vision station  to  a  cable  system  channel  number  different  from 
the  cable  system  channel  number  to  which  the  station  was  as- 
signed as  of  March  29,  1990,  and  (B)  deletion  of  the  station 
from  the  cable  system.  The  notification  provisions  of  this  para- 
graph shall  not  be  used  to  undermine  or  evade  the  channel 
positioning  or  carriage  requirements  imposed  upon  cable  opera- 
tors under  this  section. 

(4)  Good  quality  signal  required. — Notwithstanding  the 
other  provisions  of  this  section,  a  cable  operator  shall  not  be 
required  to  carry  the  signal  of  any  qualified  local  noncommer- 
cial educational  television  station  which  does  not  deliver  to  the 
cable  system's  principal  headend  a  signal  of  good  quality  or  a 
baseband  video  signal,  as  may  be  defined  by  the  Commission. 

(5)  Channel  positioning. — Each  signal  carried  in  fulfill- 
ment of  the  carriage  obligations  of  a  cable  operator  under  this 
section  shall  be  carried  on  the  cable  system  channel  number  on 
which  the  qualified  local  noncommercial  educational  television 
station  is  broadcast  over  the  air,  or  on  the  channel  on  which 
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it  was  carried  on  July  19,  1985,  at  the  election  of  the  station, 
or  on  such  other  channel  number  as  is  mutually  agreed  upon 
by  the  station  and  the  cable  operator.  Any  dispute  regarding 
the  positioning  of  a  qualified  local  noncommercial  educational 
television  station  shall  be  resolved  by  the  Commission, 
(h)  Availability  of  Signals.— Signals  carried  in  fulfillment  of 
the  carriage  obligations  of  a  cable  operator  under  this  section  shall 
be  available  to  every  subscriber  as  part  of  the  cable  system's  lowest 
priced  service  tier  that  includes  the  retransmission  of  local  com- 
mercial television  broadcast  signals. 

(i)  Payment  for  Carriage  Prohibited.— 

(1)  In  general. — A  cable  operator  shall  not  accept  mone- 
tary payment  or  other  valuable  consideration  in  exchange  for 
carriage  of  the  signal  of  any  qualified  local  noncommercial  edu- 
cational television  station  carried  in  fulfillment  of  the  require- 
ments of  this  section,  except  that  such  a  station  may  be  re- 
quired to  bear  the  cost  associated  with  delivering  a  good  qual- 
ity signal  or  a  baseband  video  signal  to  the  principal  headend 
of  the  cable  system. 

(2)  Distant  signal  exception.— Notwithstanding  the  pro- 
visions of  this  section,  a  cable  operator  shall  not  be  required 
to  add  the  signal  of  a  qualified  local  noncommercial  edu- 
cational television  station  not  already  carried  under  the  provi- 
sion of  subsection  (c),  where  such  signal  would  be  considered 
a  distant  signal  for  cop3Tight  purposes  unless  such  station 
indemnifies  the  cable  operator  for  any  increased  copyright 
costs  resulting  from  carriage  of  such  signal. 

(j)  Remedies. — 

(1)  Complaint. — Whenever  a  qualified  local  noncommer- 
cial educational  television  station  believes  that  a  cable  operator 
of  a  cable  system  has  failed  to  comply  with  the  signal  carriage 
requirements  of  this  section,  the  station  may  file  a  complaint 
with  the  Commission.  Such  complaint  shall  allege  the  manner 
in  which  such  cable  operator  has  failed  to  comply  with  such 
requirements  and  state  the  basis  for  such  allegations. 

(2)  Opportunity  to  respond. — The  Commission  shall  af- 
ford such  cable  operator  an  opportunity  to  present  data,  views, 
and  arguments  to  establish  that  the  cable  operator  has  com- 
plied with  the  signal  carriage  requirements  of  this  section. 

(3)  Remedial  actions;  dismissal.— Within  120  days  after 
the  date  a  complaint  is  filed  under  this  subsection,  the  Com- 
mission shall  determine  whether  the  cable  operator  has  com- 
plied with  the  requirements  of  this  section.  If  the  Commission 
determines  that  the  cable  operator  has  failed  to  comply  with 
such  requirements,  the  Commission  shall  state  with  particu- 
larity the  basis  for  such  findings  and  order  the  cable  operator 
to  take  such  remedial  action  as  is  necessary  to  meet  such 
requirements.  If  the  Commission  determines  that  the  cable  op- 
erator has  fully  complied  with  such  requirements,  the  Commis- 
sion shall  dismiss  the  complaint. 

(k)  Identification  of  Signals. — A  cable  operator  shall  iden- 
tify, upon  request  by  any  person,  those  signals  carried  in  fulfill- 
ment of  the  requirements  of  this  section. 

(1)  Definitions. — For  purposes  of  this  section — 
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(1)  Qualified  noncommercial  educational  television 
STATION. — The  term  "qualified  noncommercial  educational  tele- 
vision station"  means  any  television  broadcast  station  which — 

(A)(i)  under  the  rules  and  regulations  of  the  Commis- 
sion in  effect  on  March  29,  1990,  is  licensed  by  the  Com- 
mission as  a  noncommercial  educational  television  broad- 
cast station  and  which  is  owned  and  operated  by  a  public 
agency,  nonprofit  foundation,  corporation,  or  association; 
and 

(ii)  has  as  its  licensee  an  entity  which  is  eligible  to  re- 
ceive a  community  service  grant,  or  any  successor  grant 
thereto,  from  the  Corporation  for  Public  Broadcasting,  or 
any  successor  organization  thereto,  on  the  basis  of  the  for- 
mula set  forth  in  section  396(k)(6)(B);  or 

(B)  is  owned  and  operated  by  a  municipality  and 
transmits  predominantly  noncommercial  programs  for  edu- 
cational purposes. 
Such  term  includes  (I)  the  translator  of  any  noncommercial 
educational  television  station  with  five  watts  or  higher  power 
serving  the  franchise  area,  (II)  a  full-service  station  or  trans- 
lator if  such  station  or  translator  is  licensed  to  a  channel  re- 
served for  noncommercial  educational  use  pursuant  to  section 
73.606  of  title  47,  Code  of  Federal  Regulations,  or  any  suc- 
cessor regulations  thereto,  and  (III)  such  stations  and  trans- 
lators operating  on  channels  not  so  reserved  as  the  Commis- 
sion determines  are  qualified  as  noncommercial  educational 
stations. 

(2)  Qualified  local  noncommercial  educational  tele- 
vision STATION. — The  term  "qualified  local  noncommercial  edu- 
cational television  station"  means  a  qualified  noncommercial 
educational  television  station — 

(A)  which  is  licensed  to  a  principal  community  whose 
reference  point,  as  defined  in  section  76.53  of  title  47,  Code 
of  Federal  Regulations  (as  in  effect  on  March  29,  1990),  or 
any  successor  regulations  thereto,  is  within  50  miles  of  the 
principal  headend  of  the  cable  system;  or 

(B)  whose  Grade  B  service  contour,  as  defined  in  sec- 
tion 73.683(a)  of  such  title  (as  in  effect  on  March  29,  1990), 
or  any  successor  regulations  thereto,  encompasses  the 
principal  headend  of  the  cable  system. 

SEC.  616.  [47  U.S.C.  536]  REGULATION  OF  CARRIAGE  AGREEMENTS. 

(a)  Regulations. — Within  one  year  after  the  date  of  enactment 
of  this  section,  the  Commission  shall  establish  regulations  gov- 
erning program  carriage  agreements  and  related  practices  between 
cable  operators  or  other  multichannel  video  programming  distribu- 
tors and  video  programming  vendors.  Such  regulations  shall — 

(1)  include  provisions  designed  to  prevent  a  cable  operator 
or  other  multichannel  video  programming  distributor  from  re- 
quiring a  financial  interest  in  a  program  service  as  a  condition 
for  carriage  on  one  or  more  of  such  operator's  systems; 

(2)  include  provisions  designed  to  prohibit  a  cable  operator 
or  other  multichannel  video  programming  distributor  from  co- 
ercing a  video  programming  vendor  to  provide,  and  from  retail- 
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ating  against  such  a  vendor  for  failing  to  provide,  exclusive 
rights  against  other  multichannel  video  programming  distribu- 
tors as  a  condition  of  carriage  on  a  system; 

(3)  contain  provisions  designed  to  prevent  a  multichannel 
video  programming  distributor  from  engaging  in  conduct  the 
effect  of  which  is  to  unreasonably  restrain  the  ability  of  an  un- 
affiliated video  programming  vendor  to  compete  fairly  by  dis- 
criminating in  video  programming  distribution  on  the  basis  of 
affiliation  or  nonaffiliation  of  vendors  in  the  selection,  terms, 
or  conditions  for  carriage  of  video  programming  provided  by 
such  vendors; 

(4)  provide  for  expedited  review  of  any  complaints  made  by 
a  video  programming  vendor  pursuant  to  this  section; 

(5)  provide  for  appropriate  penalties  and  remedies  for  vio- 
lations of  this  subsection,  including  carriage;  and 

(6)  provide  penalties  to  be  assessed  against  any  person  fil- 
ing a  frivolous  complaint  pursuant  to  this  section. 

(b)  Definition. — As  used  in  this  section,  the  term  "video  pro- 
gramming vendor"  means  a  person  engaged  in  the  production,  cre- 
ation, or  wholesale  distribution  of  video  programming  for  sale. 

SEC.  617.  [47  U.S.C.  537]  SALES  OF  CABLE  SYSTEMS. 

A  franchising  authority  shall,  if  the  franchise  requires  fran- 
chising authority  approval  of  a  sale  or  transfer,  have  120  days  to 
act  upon  any  request  for  approval  of  such  sale  or  transfer  that  con- 
tains or  is  accompanied  by  such  information  as  is  required  in 
accordance  with  Commission  regulations  and  by  the  franchising  au- 
thority. If  the  franchising  authority  fails  to  render  a  final  decision 
on  the  request  within  120  days,  such  request  shall  be  deemed 
granted  unless  the  requesting  party  and  the  franchising  authority 
agree  to  an  extension  of  time. 

PART  III— FRANCHISING  AND  REGULATION 

SEC.  621.  [47  U.S.C.  541]  GENERAL  FRANCfflSE  REQUIREMENTS. 

(a)(1)  A  franchising  authority  may  award,  in  accordance  with 
the  provisions  of  this  title,  1  or  more  franchises  within  its  jurisdic- 
tion; except  that  a  franchising  authority  may  not  grant  an  exclu- 
sive franchise  and  may  not  unreasonably  refuse  to  award  an  addi- 
tional competitive  franchise.  Any  applicant  whose  application  for  a 
second  franchise  has  been  denied  by  a  final  decision  of  the  fran- 
chising authority  may  appeal  such  final  decision  pursuant  to  the 
provisions  of  section  635  for  failure  to  comply  with  this  subsection. 

(2)  Any  franchise  shall  be  construed  to  authorize  the  construc- 
tion of  a  cable  system  over  public  rights-of-way,  and  through  ease- 
ments, which  is  within  the  area  to  be  served  by  the  cable  system 
and  which  have  been  dedicated  for  compatible  uses,  except  that  in 
using  such  easements  the  cable  operator  shall  ensure — 

(A)  that  the  safety,  functioning,  and  appearance  of  the 

property  and  the  convenience  and  the  safety  of  other  persons 

not  be  adversely  affected  by  the  installation  or  construction  of 

facilities  necessary  for  a  cable  system; 
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(B)  that  the  cost  of  the  installation,  construction,  oper- 
ation, or  removal  of  such  facilities  be  borne  by  the  cable  oper- 
ator or  subscriber,  or  a  combination  of  both;  and 

(C)  that  the  owner  of  the  property  be  justly  compensated 
by  the  cable  operator  for  any  damages  caused  by  the  installa- 
tion, construction,  operation,  or  removal  of  such  facilities  by 
the  cable  operator. 

(3)  In  awarding  a  franchise  or  franchises,  a  franchising  author- 
ity shall  assure  that  access  to  cable  service  is  not  denied  to  any 
group  of  potential  residential  cable  subscribers  because  of  the  in- 
come of  the  residents  of  the  local  area  in  which  such  group  resides. 

(4)  In  awarding  a  franchise,  the  franchising  authority — 

(A)  shall  allow  the  applicant's  cable  system  a  reasonable 
period  of  time  to  become  capable  of  providing  cable  service  to 
all  households  in  the  franchise  area; 

(B)  may  require  adequate  assurance  that  the  cable  oper- 
ator will  provide  adequate  public,  educational,  and  govern- 
mental access  channel  capacity,  facilities,  or  financial  support; 
and 

(C)  may  require  adequate  assurance  that  the  cable  oper- 
ator has  the  financial,  technical,  or  legal  qualifications  to  pro- 
vide cable  service. 

(b)(1)  Except  to  the  extent  provided  in  paragraph  (2)  and  sub- 
section (f),  a  cable  operator  may  not  provide  cable  service  without 
a  franchise. 

(2)  Paragraph  (1)  shall  not  require  any  person  lawfully  pro- 
viding cable  service  without  a  franchise  on  July  1,  1984,  to  obtain 
a  franchise  unless  the  franchising  authority  so  requires. 

(3)(A)  If  a  cable  operator  or  affiliate  thereof  is  engaged  in  the 
provision  of  telecommunications  services — 

(i)  such  cable  operator  or  affiliate  shall  not  be  required  to 

obtain  a  franchise  under  this  title  for  the  provision  of  tele- 
communications services;  and 

(ii)  the  provisions  of  this  title  shall  not  apply  to  such  cable 

operator  or  affiliate  for  the  provision  of  telecommunications 

services. 

(B)  A  franchising  authority  may  not  impose  any  requirement 
under  this  title  that  has  the  purpose  or  effect  of  prohibiting,  lim- 
iting, restricting,  or  conditioning  the  provision  of  a  telecommuni- 
cations service  by  a  cable  operator  or  an  affiliate  thereof. 

(C)  A  franchising  authority  may  not  order  a  cable  operator  or 
affiliate  thereof — 

(i)  to  discontinue  the  provision  of  a  telecommunications 
service,  or 

(ii)  to  discontinue  the  operation  of  a  cable  system,  to  the 
extent  such  cable  system  is  used  for  the  provision  of  a  tele- 
communications service,  by  reason  of  the  failure  of  such  cable 
operator  or  affiliate  thereof  to  obtain  a  franchise  or  franchise 
renewal  under  this  title  with  respect  to  the  provision  of  such 
telecommunications  service. 

(D)  Except  as  otherwise  permitted  by  sections  611  and  612,  a 
franchising  authority  may  not  require  a  cable  operator  to  provide 
any  telecommunications   service  or  facilities,   other  than  institu- 
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tional  networks,  as  a  condition  of  the  initial  grant  of  a  franchise, 
a  franchise  renewal,  or  a  transfer  of  a  franchise. 

(c)  Any  cable  system  shall  not  be  subject  to  regulation  as  a 
common  carrier  or  utility  by  reason  of  providing  any  cable  service. 

(d)(1)  A  State  or  the  Commission  may  require  the  filing  of 
informational  tariffs  for  any  intrastate  communications  service  pro- 
vided by  a  cable  system,  other  than  cable  service,  that  would  be 
subject  to  regulation  by  the  Commission  or  any  State  if  offered  by 
a  common  carrier  subject  in  whole  or  in  part,  to  title  II  of  this  Act. 
Such  informational  tariffs  shall  specify  the  rates,  terms,  and  condi- 
tions for  the  provision  of  such  service,  including  whether  it  is  made 
available  to  all  subscribers  generally,  and  shall  take  effect  on  the 
date  specified  therein. 

(2)  Nothing  in  this  title  shall  be  construed  to  affect  the  author- 
ity of  any  State  to  regulate  any  cable  operator  to  the  extent  that 
such  operator  provides  any  communication  service  other  than  cable 
service,  whether  offered  on  a  common  carrier  or  private  contract 
basis. 

(3)  For  purposes  of  this  subsection,  the  term  "State"  has  the 
meaning  given  it  in  section  3. 

(e)  Nothing  in  this  title  shall  be  construed  to  affect  the  author- 
ity of  any  State  to  license  or  otherwise  regulate  any  facility  or  com- 
bination of  facilities  which  serves  only  subscribers  in  one  or  more 
multiple  unit  dwellings  under  common  ownership,  control,  or  man- 
agement and  which  does  not  use  any  public  right-of-way. 

(f)  No  provision  of  this  Act  shall  be  construed  to — 

(1)  prohibit  a  local  or  municipal  authority  that  is  also,  or 
is  affiliated  with,  a  franchising  authority  from  operating  as  a 
multichannel  video  programming  distributor  in  the  franchise 
area,  notwithstanding  the  granting  of  one  or  more  franchises 
by  such  franchising  authority;  or 

(2)  require  such  local  or  municipal  authority  to  secure  a 
franchise  to  operate  as  a  multichannel  video  programming  dis- 
tributor. 

SEC.  622.  [47  U.S.C.  542]  FRANCfflSE  FEES. 

(a)  Subject  to  the  limitation  of  subsection  (b),  any  cable  oper- 
ator may  be  required  under  the  terms  of  any  franchise  to  pay  a 
franchise  fee. 

(b)  For  any  twelve-month  period,  the  franchise  fees  paid  by  a 
cable  operator  with  respect  to  any  cable  system  shall  not  exceed  5 
percent  of  such  cable  operator's  gross  revenues  derived  in  such  pe- 
riod from  the  operation  of  the  cable  system  to  provide  cable  serv- 
ices. For  purposes  of  this  section,  the  12-month  period  shall  be  the 
12-month  period  applicable  under  the  franchise  for  accounting  pur- 
poses. Nothing  in  this  subsection  shall  prohibit  a  franchising  au- 
thority and  a  cable  operator  from  agreeing  that  franchise  fees 
which  lawfully  could  be  collected  for  any  such  12-month  period 
shall  be  paid  on  a  prepaid  or  deferred  basis;  except  that  the  sum 
of  the  fees  paid  during  the  term  of  the  franchise  may  not  exceed 
the  amount,  including  the  time  value  of  money,  which  would  have 
lawfully  been  collected  if  such  fees  had  been  paid  per  annum. 

(c)  Each  cable  operator  may  identify,  consistent  with  the  regu- 
lations prescribed  by  the  Commission  pursuant  to  section  623,  as 
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a  separate  line  item  on  each  regular  bill  of  each  subscriber,  each 
of  the  following: 

(1)  The  amount  of  the  total  bill  assessed  as  a  franchise  fee 
and  the  identity  of  the  franchising  authority  to  which  the  fee 
is  paid. 

(2)  The  amount  of  the  total  bill  assessed  to  satisfy  any 
requirements  imposed  on  the  cable  operator  by  the  franchise 
agreement  to  support  public,  educational,  or  governmental 
channels  or  the  use  of  such  channels. 

(3)  The  amount  of  any  other  fee,  tax,  assessment,  or 
charge  of  any  kind  imposed  by  any  governmental  authority  on 
the  transaction  between  the  operator  and  the  subscriber. 

(d)  In  any  court  action  under  subsection  (c),  the  franchising  au- 
thority shall  demonstrate  that  the  rate  structure  reflects  all  costs 
of  the  franchise  fees. 

(e)  Any  cable  operator  shall  pass  through  to  subscribers  the 
amount  of  any  decrease  in  a  franchise  fee. 

(f>  A  cable  operator  may  designate  that  portion  of  a  sub- 
scriber's bill  attributable  to  the  franchise  fee  as  a  separate  item  on 
the  bill. 

(g)  For  the  purposes  of  this  section — 

(1)  the  term  "franchise  fee"  includes  any  tax,  fee,  or  assess- 
ment of  any  kind  imposed  by  a  franchising  authority  or  other 
governmental  entity  on  a  cable  operator  or  cable  subscriber,  or 
both,  solely  because  of  their  status  as  such; 

(2)  the  term  "franchise  fee"  does  not  include — 

(A)  any  tax,  fee,  or  assessment  of  general  applicability 
(including  any  such  tax,  fee,  or  assessment  imposed  on 
both  utilities  and  cable  operators  or  their  services  but  not 
including  a  tax,  fee,  or  assessment  which  is  unduly  dis- 
criminatory against  cable  operators  or  cable  subscribers); 

(B)  in  the  case  of  any  franchise  in  effect  on  the  date 
of  the  enactment  of  this  title,  payments  which  are  required 
by  the  franchise  to  be  made  by  the  cable  operator  during 
the  term  of  such  franchise  for,  or  in  support  of  the  use  of, 
public,  educational,  or  governmental  access  facilities; 

(C)  in  the  case  of  any  franchise  granted  after  such 
date  of  enactment,  capital  costs  which  are  required  by  the 
franchise  to  be  incurred  by  the  cable  operator  for  public, 
educational,  or  governmental  access  facilities; 

(D)  requirements  or  charges  incidental  to  the  award- 
ing or  enforcing  of  the  franchise,  including  payments  for 
bonds,  security  funds,  letters  of  credit,  insurance,  indem- 
nification, penalties,  or  liquidated  damages;  or 

(E)  any  fee  imposed  under  title  17,  United  States 
Code. 

(h)(1)  Nothing  in  this  Act  shall  be  construed  to  limit  any  au- 
thority of  a  franchising  authority  to  impose  a  tax,  fee,  or  other 
assessment  of  any  kind  on  any  person  (other  than  a  cable  operator) 
with  respect  to  cable  service  or  other  communications  service  pro- 
vided by  such  person  over  a  cable  system  for  which  charges  are  as- 
sessed to  subscribers  but  not  received  by  the  cable  operator. 

(2)  For  any  12-month  period,  the  fees  paid  by  such  person  with 
respect  to  any  such  cable  service  or  other  communications  service 
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shall  not  exceed  5  percent  of  such  person's  gross  revenues  derived 
in  such  period  from  the  provision  of  such  service  over  the  cable  sys- 
tem. 

(i)  Any  Federal  agency  may  not  regulate  the  amount  of  the 
franchise  fees  paid  by  a  cable  operator,  or  regulate  the  use  of  funds 
derived  from  such  fees,  except  as  provided  in  this  section. 
SEC.  623.  [47  U.S.C.  543]  REGULATION  OF  RATES. 

(a)  Competition  Preference;  Local  and  Federal  Regula- 
tion.— 

(1)  In  general. — No  Federal  agency  or  State  may  regulate 
the  rates  for  the  provision  of  cable  service  except  to  the  extent 
provided  under  this  section  and  section  612.  Any  franchising 
authority  may  regulate  the  rates  for  the  provision  of  cable 
service,  or  any  other  communications  service  provided  over  a 
cable  system  to  cable  subscribers,  but  only  to  the  extent  pro- 
vided under  this  section.  No  Federal  agency,  State,  or  fran- 
chising authority  may  regulate  the  rates  for  cable  service  of  a 
cable  system  that  is  owned  or  operated  by  a  local  government 
or  franchising  authority  within  whose  jurisdiction  that  cable 
system  is  located  and  that  is  the  only  cable  system  located 
within  such  jurisdiction. 

(2)  Preference  for  competition.— If  the  Commission 
finds  that  a  cable  system  is  subject  to  effective  competition,  the 
rates  for  the  provision  of  cable  service  by  such  system  shall  not 
be  subject  to  regulation  by  the  Commission  or  by  a  State  or 
franchising  authority  under  this  section.  If  the  Commission 
finds  that  a  cable  system  is  not  subject  to  effective 
competition — 

(A)  the  rates  for  the  provision  of  basic  cable  service 
shall  be  subject  to  regulation  by  a  franchising  authority,  or 
by  the  Commission  if  the  Commission  exercises  jurisdic- 
tion pursuant  to  paragraph  (6),  in  accordance  with  the  reg- 
ulations prescribed  by  the  Commission  under  subsection 
(b);  and 

(B)  the  rates  for  cable  programming  services  shall  be 
subject  to  regulation  by  the  Commission  under  subsection 
(c). 

(3)  Qualification  of  franchising  authority.— A  fran- 
chising authority  that  seeks  to  exercise  the  regulatory  jurisdic- 
tion permitted  under  paragraph  (2)(A)  shall  file  with  the  Com- 
mission a  written  certification  that — 

(A)  the  franchising  authority  will  adopt  and  admin- 
ister regulations  with  respect  to  the  rates  subject  to  regu- 
lation under  this  section  that  are  consistent  with  the  regu- 
lations prescribed  by  the  Commission  under  subsection  (b); 

(B)  the  franchising  authority  has  the  legal  authority  to 
adopt,  and  the  personnel  to  administer,  such  regulations; 
and 

(C)  procedural  laws  and  regulations  applicable  to  rate 
regulation  proceedings  by  such  authority  provide  a  reason- 
able opportunity  for  consideration  of  the  views  of 
interested  parties. 
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(4)  Approval  by  commission. — A  certification  filed  by  a 
franchising  authority  under  paragraph  (3)  shall  be  effective  30 
days  after  the  date  on  which  it  is  filed  unless  the  Commission 
finds,  after  notice  to  the  authority  and  a  reasonable  oppor- 
tunity for  the  authority  to  comment,  that — 

(A)  the  franchising  authority  has  adopted  or  is  admin- 
istering regulations  with  respect  to  the  rates  subject  to 
regulation  under  this  section  that  are  not  consistent  with 
the  regulations  prescribed  by  the  Commission  under  sub- 
section (b); 

(B)  the  franchising  authority  does  not  have  the  legal 
authority  to  adopt,  or  the  personnel  to  administer,  such 
regulations;  or 

(C)  procedural  laws  and  regulations  applicable  to  rate 
regulation  proceedings  by  such  authority  do  not  provide  a 
reasonable  opportunity  for  consideration  of  the  views  of  in- 
terested parties. 

If  the  Commission  disapproves  a  franchising  authority's  certifi- 
cation, the  Commission  shall  notify  the  franchising  authority  of 
any  revisions  or  modifications  necessary  to  obtain  approval. 

(5)  Revocation  of  jurisdiction.— Upon  petition  by  a 
cable  operator  or  other  interested  party,  the  Commission  shall 
review  the  regulation  of  cable  system  rates  by  a  franchising 
authority  under  this  subsection.  A  copy  of  the  petition  shall  be 
provided  to  the  franchising  authority  by  the  person  filing  the 
petition.  If  the  Commission  finds  that  the  franchising  authority 
has  acted  inconsistently  with  the  requirements  of  this  sub- 
section, the  Commission  shall  grant  appropriate  relief  If  the 
Commission,  after  the  franchising  authority  has  had  a  reason- 
able opportunity  to  comment,  determines  that  the  State  and 
local  laws  and  regulations  are  not  in  conformance  with  the  reg- 
ulations prescribed  by  the  Commission  under  subsection  (b), 
the  Commission  shall  revoke  the  jurisdiction  of  such  authority. 

(6)  Exercise  of  jurisdiction  by  commission.— If  the 
Commission  disapproves  a  franchising  authority's  certification 
under  paragraph  (4),  or  revokes  such  authority's  jurisdiction 
under  paragraph  (5),  the  Commission  shall  exercise  the  fran- 
chising authority's  regulatory  jurisdiction  under  paragraph 
(2)(A)  until  the  franchising  authority  has  qualified  to  exercise 
that  jurisdiction  by  filing  a  new  certification  that  meets  the 
requirements  of  paragraph  (3).  Such  new  certification  shall  be 
effective  upon  approval  by  the  Commission.  The  Commission 
shall  act  to  approve  or  disapprove  any  such  new  certification 
within  90  days  after  the  date  it  is  filed. 

(7)  Aggregation  of  equipment  costs.— 

(A)  In  general. — The  Commission  shall  allow  cable 
operators,  pursuant  to  any  rules  promulgated  under  sub- 
section (b)(3),  to  aggregate,  on  a  franchise,  system,  re- 
gional, or  company  level,  their  equipment  costs  into  broad 
categories,  such  as  converter  boxes,  regardless  of  the  vary- 
ing levels  of  functionality  of  the  equipment  within  each 
such  broad  category.  Such  aggregation  shall  not  be  per- 
mitted with  respect  to  equipment  used  by  subscribers  who 
receive  only  a  rate  regulated  basic  service  tier. 
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(B)  Revision  to  commission  rules;  forms. — Within 
120  days  of  the  date  of  enactment  of  the  Telecommuni- 
cations Act  of  1996,  the  Commission  shall  issue  revisions 
to  the  appropriate  rules  and  forms  necessary  to  implement 
subparagraph  (A). 
(b)  Establishment  of  Basic  Service  Tier  Rate  Regula- 
tions.— 

(1)  Commission  obligation  to  subscribers.— The  Com- 
mission shall,  by  regulation,  ensure  that  the  rates  for  the  basic 
service  tier  are  reasonable.  Such  regulations  shall  be  designed 
to  achieve  the  goal  of  protecting  subscribers  of  any  cable  sys- 
tem that  is  not  subject  to  effective  competition  from  rates  for 
the  basic  service  tier  that  exceed  the  rates  that  would  be 
charged  for  the  basic  service  tier  if  such  cable  system  were 
subject  to  effective  competition. 

(2)  Commission  regulations.— Within  180  days  after  the 
date  of  enactment  of  the  Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  the  Commission  shall  prescribe, 
and  periodically  thereafter  revise,  regulations  to  carry  out  its 
obligations  under  paragraph  (1).  In  prescribing  such  regula- 
tions, the  Commission — 

(A)  shall  seek  to  reduce  the  administrative  burdens  on 
subscribers,  cable  operators,  franchising  authorities,  and 
the  Commission; 

(B)  may  adopt  formulas  or  other  mechanisms  and  pro- 
cedures in  complying  with  the  requirements  of  subpara- 
graph (A);  and 

(C)  shall  take  into  account  the  following  factors: 

(i)  the  rates  for  cable  systems,  if  any,  that  are  sub- 
ject to  effective  competition; 

(ii)  the  direct  costs  (if  any)  of  obtaining,  transmit- 
ting, and  otherwise  providing  signals  carried  on  the 
basic  service  tier,  including  signals  and  services  car- 
ried on  the  basic  service  tier  pursuant  to  paragraph 
(7)(B),  and  changes  in  such  costs; 

(iii)  only  such  portion  of  the  joint  and  common 
costs  (if  any)  of  obtaining,  transmitting,  and  otherwise 
providing  such  signals  as  is  determined,  in  accordance 
with  regulations  prescribed  by  the  Commission,  to  be 
reasonably  and  properly  allocable  to  the  basic  service 
tier,  and  changes  in  such  costs; 

(iv)  the  revenues  (if  any)  received  by  a  cable  oper- 
ator from  advertising  from  programming  that  is  car- 
ried as  part  of  the  basic  service  tier  or  from  other  con- 
sideration obtained  in  connection  with  the  basic  serv- 
ice tier; 

(v)  the  reasonably  and  properly  allocable  portion 
of  any  amount  assessed  as  a  franchise  fee,  tax,  or 
charge  of  any  kind  imposed  by  any  State  or  local  au- 
thority on  the  transactions  between  cable  operators 
and  cable  subscribers  or  any  other  fee,  tax,  or  assess- 
ment of  general  applicability  imposed  by  a  govern- 
mental entity  applied  against  cable  operators  or  cable 
subscribers; 
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(vi)  any  amount  required,  in  accordance  with 
paragraph  (4),  to  satisfy  franchise  requirements  to 
support  pubhc,  educational,  or  governmental  channels 
or  the  use  of  such  channels  or  any  other  services  re- 
quired under  the  franchise;  and 

(vii)  a  reasonable  profit,  as  defined  by  the  Com- 
mission consistent  with  the  Commission's  obligations 
to  subscribers  under  paragraph  (1). 

(3)  Equipment. — The  regulations  prescribed  by  the  Com- 
mission under  this  subsection  shall  include  standards  to  estab- 
lish, on  the  basis  of  actual  cost,  the  price  or  rate  for — 

(A)  installation  and  lease  of  the  equipment  used  by 
subscribers  to  receive  the  basic  service  tier,  including  a 
converter  box  and  a  remote  control  unit  and,  if  requested 
by  the  subscriber,  such  addressable  converter  box  or  other 
equipment  as  is  required  to  access  programming  described 
in  paragraph  (8);  and 

(B)  installation  and  monthly  use  of  connections  for 
additional  television  receivers. 

(4)  Costs  of  franchise  requirements. — The  regulations 
prescribed  by  the  Commission  under  this  subsection  shall  in- 
clude standards  to  identify  costs  attributable  to  satisf3dng  fran- 
chise requirements  to  support  public,  educational,  and  govern- 
mental channels  or  the  use  of  such  channels  or  any  other  serv- 
ices required  under  the  franchise. 

(5)  Implementation  and  enforcement.— The  regulations 
prescribed  by  the  Commission  under  this  subsection  shall  in- 
clude additional  standards,  guidelines,  and  procedures  con- 
cerning the  implementation  and  enforcement  of  such  regula- 
tions, which  shall  include — 

(A)  procedures  by  which  cable  operators  may  imple- 
ment and  franchising  authorities  may  enforce  the  regula- 
tions prescribed  by  the  Commission  under  this  subsection; 

(B)  procedures  for  the  expeditious  resolution  of  dis- 
putes between  cable  operators  and  franchising  authorities 
concerning  the  administration  of  such  regulations; 

(C)  standards  and  procedures  to  prevent  unreasonable 
charges  for  changes  in  the  subscriber's  selection  of  services 
or  equipment  subject  to  regulation  under  this  section, 
which  standards  shall  require  that  charges  for  changing 
the  service  tier  selected  shall  be  based  on  the  cost  of  such 
change  and  shall  not  exceed  nominal  amounts  when  the 
system's  configuration  permits  changes  in  service  tier 
selection  to  be  effected  solely  by  coded  entry  on  a  computer 
terminal  or  by  other  similarly  simple  method;  and 

(D)  standards  and  procedures  to  assure  that  sub- 
scribers receive  notice  of  the  availability  of  the  basic  serv- 
ice tier  required  under  this  section. 

(6)  Notice. — The  procedures  prescribed  by  the  Commis- 
sion pursuant  to  paragraph  (5)(A)  shall  require  a  cable  oper- 
ator to  provide  30  days'  advance  notice  to  a  franchising  author- 
ity of  any  increase  proposed  in  the  price  to  be  charged  for  the 
basic  service  tier. 
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(7)  Components  of  basic  tier  subject  to  rate  regula- 
tion.— 

(A)  Minimum  contents. — Each  cable  operator  of  a 
cable  system  shall  provide  its  subscribers  a  separately 
available  basic  service  tier  to  which  subscription  is  re- 
quired for  access  to  any  other  tier  of  service.  Such  basic 
service  tier  shall,  at  a  minimum,  consist  of  the  following: 

(i)  All  signals  carried  in  fulfillment  of  the  require- 
ments of  sections  614  and  615. 

(ii)  Any  public,  educational,  and  governmental  ac- 
cess programming  required  by  the  franchise  of  the 
cable  system  to  be  provided  to  subscribers. 

(iii)  Any  signal  of  any  television  broadcast  station 
that  is  provided  by  the  cable  operator  to  any  sub- 
scriber, except  a  signal  which  is  secondarily  trans- 
mitted by  a  satellite  carrier  beyond  the  local  service 
area  of  such  station. 

(B)  Permitted  additions  to  basic  tier.— A  cable  op- 
erator may  add  additional  video  programming  signals  or 
services  to  the  basic  service  tier.  Any  such  additional  sig- 
nals or  services  provided  on  the  basic  service  tier  shall  be 
provided  to  subscribers  at  rates  determined  under  the  reg- 
ulations prescribed  by  the  Commission  under  this  sub- 
section. 

(8)  Buy-through  of  other  tiers  prohibited.— 

(A)  Prohibition. — A  cable  operator  may  not  require 
the  subscription  to  any  tier  other  than  the  basic  service 
tier  required  by  paragraph  (7)  as  a  condition  of  access  to 
video  programming  offered  on  a  per  channel  or  per  pro- 
gram basis.  A  cable  operator  may  not  discriminate  be- 
tween subscribers  to  the  basic  service  tier  and  other  sub- 
scribers with  regard  to  the  rates  charged  for  video  pro- 
gramming offered  on  a  per  channel  or  per  program  basis. 

(B)  Exception;  limitation. — The  prohibition  in  sub- 
paragraph (A)  shall  not  apply  to  a  cable  system  that,  by 
reason  of  the  lack  of  addressable  converter  boxes  or  other 
technological  limitations,  does  not  permit  the  operator  to 
offer  programming  on  a  per  channel  or  per  program  basis 
in  the  same  manner  required  by  subparagraph  (A).  This 
subparagraph  shall  not  be  available  to  any  cable  operator 
after — 

(i)  the  technology  utilized  by  the  cable  system  is 
modified  or  improved  in  a  way  that  eliminates  such 
technological  limitation;  or 

(ii)  10  years  after  the  date  of  enactment  of  the 
Cable  Television  Consumer  Protection  and  Competi- 
tion Act  of  1992,  subject  to  subparagraph  (C). 

(C)  Waiver. — If,  in  any  proceeding  initiated  at  the  re- 
quest of  any  cable  operator,  the  Commission  determines 
that  compliance  with  the  requirements  of  subparagraph 
(A)  would  require  the  cable  operator  to  increase  its  rates, 
the  Commission  may,  to  the  extent  consistent  with  the 
public  interest,  grant  such  cable  operator  a  waiver  from 
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such  requirements  for  such  specified  period  as  the  Com- 
mission determines  reasonable  and  appropriate. 
(c)  Regulation  of  Unreasonable  Rates.— 

(1)  Commission  regulations. — Within  180  days  after  the 
date  of  enactment  of  the  Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  the  Commission  shall,  by  regula- 
tion, establish  the  following: 

(A)  criteria  prescribed  in  accordance  with  paragraph 

(2)  for  identifjdng,  in  individual  cases,  rates  for  cable  pro- 
gramming services  that  are  unreasonable; 

(B)  fair  and  expeditious  procedures  for  the  receipt, 
consideration,  and  resolution  of  complaints  from  any  fran- 
chising authority  (in  accordance  with  paragraph  (3))  alleg- 
ing that  a  rate  for  cable  programming  services  charged  by 
a  cable  operator  violates  the  criteria  prescribed  under  sub- 
paragraph (A),  which  procedures  shall  include  the  min- 
imum showing  that  shall  be  required  for  a  complaint  to  ob- 
tain Commission  consideration  and  resolution  of  whether 
the  rate  in  question  is  unreasonable;  and 

(C)  the  procedures  to  be  used  to  reduce  rates  for  cable 
programming  services  that  are  determined  by  the  Commis- 
sion to  be  unreasonable  and  to  refund  such  portion  of  the 
rates  or  charges  that  were  paid  by  subscribers  after  the  fil- 
ing of  the  first  complaint  filed  with  the  franchising  author- 
ity under  paragraph  (3)  and  that  are  determined  to  be  un- 
reasonable. 

(2)  Factors  to  be  considered. — In  establishing  the  cri- 
teria for  determining  in  individual  cases  whether  rates  for 
cable  programming  services  are  unreasonable  under  paragraph 
(1)(A),  the  Commission  shall  consider,  among  other  factors — 

(A)  the  rates  for  similarly  situated  cable  systems  offer- 
ing comparable  cable  programming  services,  taking  into 
account  similarities  in  facilities,  regulatory  and  govern- 
mental costs,  the  number  of  subscribers,  and  other  rel- 
evant factors; 

(B)  the  rates  for  cable  systems,  if  any,  that  are  subject 
to  effective  competition; 

(C)  the  history  of  the  rates  for  cable  programming 
services  of  the  system,  including  the  relationship  of  such 
rates  to  changes  in  general  consumer  prices; 

(D)  the  rates,  as  a  whole,  for  all  the  cable  program- 
ming, cable  equipment,  and  cable  services  provided  by  the 
system,  other  than  programming  provided  on  a  per  chan- 
nel or  per  program  basis; 

(E)  capital  and  operating  costs  of  the  cable  system,  in- 
cluding the  quality  and  costs  of  the  customer  service  pro- 
vided by  the  cable  system;  and 

(F)  the  revenues  (if  any)  received  by  a  cable  operator 
from  advertising  from  programming  that  is  carried  as  part 
of  the  service  for  which  a  rate  is  being  established,  and 
changes  in  such  revenues,  or  from  other  consideration  ob- 
tained in  connection  with  the  cable  programming  services 
concerned. 


Sec.  623 COMMUNICATIONS  ACT  OF  1934 328 

(3)  Review  of  rate  changes.— The  Commission  shall  re- 
view any  complaint  submitted  by  a  franchising  authority  after 
the  date  of  enactment  of  the  Telecommunications  Act  of  1996 
concerning  an  increase  in  rates  for  cable  programming  services 
and  issue  a  final  order  within  90  days  after  it  receives  such  a 
complaint,  unless  the  parties  agree  to  extend  the  period  for 
such  review.  A  franchising  authority  may  not  file  a  complaint 
under  this  paragraph  unless,  within  90  days  after  such  in- 
crease becomes  effective  it  receives  subscriber  complaints. 

(4)  Sunset  of  upper  tier  rate  regulation.— This  sub- 
section shall  not  apply  to  cable  programming  services  provided 
after  March  31,  1999. 

(d)  Uniform  Rate  Structure  Required.— A  cable  operator 
shall  have  a  rate  structure,  for  the  provision  of  cable  service,  that 
is  uniform  throughout  the  geographic  area  in  which  cable  service 
is  provided  over  its  cable  system.  This  subsection  does  not  apply  to 
(Da  cable  operator  with  respect  to  the  provision  of  cable  service 
over  its  cable  system  in  any  geographic  area  in  which  the  video 
programming  services  offered  by  the  operator  in  that  area  are  sub- 
ject to  effective  competition,  or  (2)  any  video  programming  offered 
on  a  per  channel  or  per  program  basis.  Bulk  discounts  to  multiple 
dwelling  units  shall  not  be  subject  to  this  subsection,  except  that 
a  cable  operator  of  a  cable  system  that  is  not  subject  to  effective 
competition  may  not  charge  predatory  prices  to  a  multiple  dwelling 
unit.  Upon  a  prima  facie  showing  by  a  complainant  that  there  are 
reasonable  grounds  to  believe  that  the  discounted  price  is  preda- 
tory, the  cable  system  shall  have  the  burden  of  showing  that  its 
discounted  price  is  not  predatory. 

(e)  Discrimination;  Services  for  the  Hearing  Impaired.— 
Nothing  in  this  title  shall  be  construed  as  prohibiting  any  Federal 
agency.  State,  or  a  franchising  authority  from — 

(1)  prohibiting  discrimination  among  subscribers  and 
potential  subscribers  to  cable  service,  except  that  no  Federal 
agency.  State,  or  franchising  authority  may  prohibit  a  cable  op- 
erator from  offering  reasonable  discounts  to  senior  citizens  or 
other  economically  disadvantaged  group  discounts;  or 

(2)  requiring  and  regulating  the  installation  or  rental  of 
equipment  which  facilitates  the  reception  of  cable  service  by 
hearing  impaired  individuals. 

(f)  Negative  Option  Billing  Prohibited. — A  cable  operator 
shall  not  charge  a  subscriber  for  any  service  or  equipment  that  the 
subscriber  has  not  affirmatively  requested  by  name.  For  purposes 
of  this  subsection,  a  subscriber's  failure  to  refuse  a  cable  operator's 
proposal  to  provide  such  service  or  equipment  shall  not  be  deemed 
to  be  an  affirmative  request  for  such  service  or  equipment. 

(g)  Collection  of  Information.— The  Commission  shall,  by 
regulation,  require  cable  operators  to  file  with  the  Commission  or 
a  franchising  authority,  as  appropriate,  within  one  year  after  the 
date  of  enactment  of  the  Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992  and  annually  thereafter,  such  financial 
information  as  may  be  needed  for  purposes  of  administering  and 
enforcing  this  section. 

(h)  Prevention  of  Evasions.— Within  180  days  after  the  date 
of  enactment  of  the   Cable  Television   Consumer  Protection   and 
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Competition  Act  of  1992,  the  Commission  shall,  by  regulation, 
establish  standards,  guidelines,  and  procedures  to  prevent  eva- 
sions, including  evasions  that  result  from  retiering,  of  the  require- 
ments of  this  section  and  shall,  thereafter,  periodically  review  and 
revise  such  standards,  guidelines,  and  procedures. 

(i)  Small  System  Burdens. — In  developing  and  prescribing 
regulations  pursuant  to  this  section,  the  Commission  shall  design 
such  regulations  to  reduce  the  administrative  burdens  and  cost  of 
compliance  for  cable  systems  that  have  1,000  or  fewer  subscribers. 

(j)  Rate  Regulation  Agreements.— During  the  term  of  an 
agreement  made  before  July  1,  1990,  by  a  franchising  authority 
and  a  cable  operator  providing  for  the  regulation  of  basic  cable 
service  rates,  where  there  was  not  effective  competition  under 
Commission  rules  in  effect  on  that  date,  nothing  in  this  section  (or 
the  regulations  thereunder)  shall  abridge  the  ability  of  such  fran- 
chising authority  to  regulate  rates  in  accordance  with  such  an 
agreement. 

(k)  Reports  on  Average  Prices.— The  Commission  shall  an- 
nually publish  statistical  reports  on  the  average  rates  for  basic 
cable  service  and  other  cable  programming,  and  for  converter 
boxes,  remote  control  units,  and  other  equipment,  of — 

(1)  cable  systems  that  the  Commission  has  found  are  sub- 
ject to  effective  competition  under  subsection  (a)(2),  compared 
with 

(2)  cable  systems  that  the  Commission  has  found  are  not 
subject  to  such  effective  competition. 

(1)  Definitions. — As  used  in  this  section— 

(1)  The  term  "effective  competition"  means  that — 

(A)  fewer  than  30  percent  of  the  households  in  the 
franchise  area  subscribe  to  the  cable  service  of  a  cable  sys- 
tem; 

(B)  the  franchise  area  is — 

(i)  served  by  at  least  two  unaffiliated  multi- 
channel video  programming  distributors  each  of  which 
offers  comparable  video  programming  to  at  least  50 
percent  of  the  households  in  the  franchise  area;  and 

(ii)  the  number  of  households  subscribing  to  pro- 
gramming services  offered  by  multichannel  video  pro- 
gramming distributors  other  than  the  largest  multi- 
channel video  programming  distributor  exceeds  15 
percent  of  the  households  in  the  franchise  area; 

(C)  a  multichannel  video  programming  distributor 
operated  by  the  franchising  authority  for  that  franchise 
area  offers  video  programming  to  at  least  50  percent  of  the 
households  in  that  franchise  area;  or 

(D)  a  local  exchange  carrier  or  its  affiliate  (or  any 
multichannel  video  programming  distributor  using  the 
facilities  of  such  carrier  or  its  affiliate)  offers  video  pro- 
gramming services  directly  to  subscribers  by  any  means 
(other  than  direct-to-home  satellite  services)  in  the  fran- 
chise area  of  an  unaffiliated  cable  operator  which  is  pro- 
viding cable  service  in  that  franchise  area,  but  only  if  the 
video  programming  services  so  offered  in  that  area  are 
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comparable  to  the  video  programming  services  provided  by 
the  unaffihated  cable  operator  in  that  area. 
(2)  The  term  "cable  programming  service"  means  any  video 
programming  provided  over  a  cable  system,  regardless  of  serv- 
ice tier,  including  installation  or  rental  of  equipment  used  for 
the  receipt  of  such  video  programming,  other  than  (A)  video 
programming  carried  on  the  basic  service  tier,  and  (B)  video 
programming  offered  on  a  per  channel  or  per  program  basis, 
(m)  Special  Rules  for  Small  Companies.— 

(1)  In  general. — Subsections  (a),  (b),  and  (c)  do  not  apply 
to  a  small  cable  operator  with  respect  to — 

(A)  cable  programming  services,  or 

(B)  a  basic  service  tier  that  was  the  only  service  tier 
subject  to  regulation  as  of  December  31,  1994, 

in  any  franchise  area  in  which  that  operator  services  50,000  or 
fewer  subscribers. 

(2)  Definition  of  small  cable  operator.— For  purposes 
of  this  subsection,  the  term  "small  cable  operator"  means  a 
cable  operator  that,  directly  or  through  an  affiliate,  serves  in 
the  aggregate  fewer  than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with  any  entity  or  entities 
whose  gross  annual  revenues  in  the  aggregate  exceed 
$250,000,000. 

(n)  Treatment  of  Prior  Year  Losses.— Notwithstanding  any 
other  provision  of  this  section  or  of  section  612,  losses  associated 
with  a  cable  system  (including  losses  associated  with  the  grant  or 
award  of  a  franchise)  that  were  incurred  prior  to  September  4, 
1992,  with  respect  to  a  cable  system  that  is  owned  and  operated 
by  the  original  franchisee  of  such  system  shall  not  be  disallowed, 
in  whole  or  in  part,  in  the  determination  of  whether  the  rates  for 
any  tier  of  service  or  any  type  of  equipment  that  is  subject  to  regu- 
lation under  this  section  are  lawful. 

SEC.  624.  [47  U.S.C.  544]  REGULATION  OF  SERVICES,  FAdLITIES,  AND 
EQUIPMENT. 

(a)  Any  franchising  authority  may  not  regulate  the  services, 
facilities,  and  equipment  provided  by  a  cable  operator  except  to  the 
extent  consistent  with  this  title. 

(b)  In  the  case  of  any  franchise  granted  after  the  effective  date 
of  this  title,  the  franchising  authority,  to  the  extent  related  to  the 
establishment  or  operation  of  a  cable  system — 

(1)  in  its  request  for  proposals  for  a  franchise  (including  re- 
quests for  renewal  proposals,  subject  to  section  626),  may 
establish  requirements  for  facilities  and  equipment,  but  may 
not,  except  as  provided  in  subsection  (h),  establish  require- 
ments for  video  programming  or  other  information  services; 
and 

(2)  subject  to  section  625,  may  enforce  any  requirements 
contained  within  the  franchise — 

(A)  for  facilities  and  equipment;  and 

(B)  for  broad  categories  of  video  programming  or  other 
services. 

(c)  In  the  case  of  any  franchise  in  effect  on  the  effective  date 
of  this  title,  the  franchising  authority  may,  subject  to  section  625, 
enforce  requirements  contained  within  the  franchise  for  the  provi- 
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sion  of  services,  facilities,  and  equipment,  whether  or  not  related 
to  the  establishment  or  operation  of  a  cable  system. 

(d)(1)  Nothing  in  this  title  shall  be  construed  as  prohibiting  a 
franchising  authority  and  a  cable  operator  from  specifying,  in  a 
franchise  or  renewal  thereof,  that  certain  cable  services  shall  not 
be  provided  or  shall  be  provided  subject  to  conditions,  if  such  cable 
services  are  obscene  or  are  otherwise  unprotected  by  the  Constitu- 
tion of  the  United  States. 

(2)  In  order  to  restrict  the  viewing  of  ^  programming  which  is 
obscene  or  indecent,  upon  the  request  of  a  subscriber,  a  cable  oper- 
ator shall  provide  (by  sale  or  lease)  a  device  by  which  the  sub- 
scriber can  prohibit  viewing  of  ^  a  particular  cable  service  during 
periods  selected  by  that  subscriber.  ^ 

(3)(A)  If  a  cable  operator  provides  a  premium  channel  without 
charge  to  cable  subscribers  who  do  not  subscribe  to  such  premium 
channel,  the  cable  operator  shall,  not  later  than  30  days  before 
such  premium  channel  is  provided  without  charge — 

(i)  notify  all  cable  subscribers  that  the  cable  operator  plans 

to  provide  a  premium  channel  without  charge; 

(ii)  notify  all  cable  subscribers  when  the  cable  operator 

plans  to  offer  a  premium  channel  without  charge; 

(iii)  notify  all  cable  subscribers  that  they  have  a  right  to 

request  that  the  channel  carrying  the  premium  channel  be 

blocked;  and 

(iv)  block  the  channel  carrying  the  premium  channel  upon 

the  request  of  a  subscriber. 

(B)  For  the  purpose  of  this  section,  the  term  "premium  chan- 
nel" shall  mean  any  pay  service  offered  on  a  per  channel  or  per 
program  basis,  which  offers  movies  rated  by  the  Motion  Picture 
Association  of  America  as  X,  NC-17,  or  R. 

(e)  Within  one  year  after  the  date  of  enactment  of  the  Cable 
Television  Consumer  Protection  and  Competition  Act  of  1992,  the 
Commission  shall  prescribe  regulations  which  establish  minimum 
technical  standards  relating  to  cable  systems'  technical  operation 
and  signal  quality.  The  Commission  shall  update  such  standards 
periodically  to  reflect  improvements  in  technology.  No  State  or 
franchising  authority  may  prohibit,  condition,  or  restrict  a  cable 
system's  use  of  any  type  of  subscriber  equipment  or  any  trans- 
mission technology. 

(f)(1)  Any  Federal  agency,  State,  or  franchising  authority  may 
not  impose  requirements  regarding  the  provision  or  content  of  cable 
services,  except  as  expressly  provided  in  this  title. 

(2)  Paragraph  (1)  shall  not  apply  to — 

(A)  any  rule,  regulation,  or  order  issued  under  any  Federal 

law,  as  such  rule,  regulation,  or  order  (i)  was  in  effect  on  Sep- 
tember 21,  1983,  or  (ii)  may  be  amended  after  such  date  if  the 

rule,  regulation,  or  order  as  amended  is  not  inconsistent  with 

the  express  provisions  of  this  title;  and 


iThe  amendments  made  by  section  303(a)(23)  and  section  304(a)(ll)  of  Public  Law  103-414 
(108  Stat.  4295  and  4297)  added  the  word  "of  several  times. 

2  This  compilation  executes  amendments  contained  in  section  304(a)(12)(A)  and  (B)  of  the 
Communications  Assistance  for  Law  Enforcement  Act  (P.L.  103^14)  even  though  such  section 
referred  to  section  624(d)(2XB)  of  the  Communications  Act  of  1934. 
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(B)  any  rule,  regulation,  or  order  under  title  17,  United 

States  Code. 

(g)  Notwithstanding  any  such  rule,  regulation,  or  order,  each 
cable  operator  shall  comply  with  such  standards  as  the  Commission 
shall  prescribe  to  ensure  that  viewers  of  video  programming  on 
cable  systems  are  afforded  the  same  emergency  information  as  is 
afforded  by  the  emergency  broadcasting  system  pursuant  to  Com- 
mission regulations  in  subpart  G  of  part  73,  title  47,  Code  of  Fed- 
eral Regulations. 

(h)  A  franchising  authority  may  require  a  cable  operator  to  do 
any  one  or  more  of  the  following: 

(1)  Provide  30  days'  advance  written  notice  of  any  change 
in  channel  assignment  or  in  the  video  programming  service 
provided  over  any  such  channel. 

(2)  Inform  subscribers,  via  written  notice,  that  comments 
on  programming  and  channel  position  changes  are  being  re- 
corded by  a  designated  office  of  the  franchising  authority. 

(i)  Within  120  days  after  the  date  of  enactment  of  this  sub- 
section, the  Commission  shall  prescribe  rules  concerning  the  dis- 
position, after  a  subscriber  to  a  cable  system  terminates  service,  of 
any  cable  installed  by  the  cable  operator  within  the  premises  of 
such  subscriber. 

SEC.   624A.    [47   U.S.C.   544a]    CONSUMER   ELECTRONICS   EQUIPMENT 
COMPATIBILITY. 

(a)  Findings.— The  Congress  finds  that— 

(1)  new  and  recent  models  of  television  receivers  and  video 
cassette  recorders  often  contain  premium  features  and  func- 
tions that  are  disabled  or  inhibited  because  of  cable  scram- 
bling, encoding,  or  encryption  technologies  and  devices,  includ- 
ing converter  boxes  and  remote  control  devices  required  by 
cable  operators  to  receive  programming; 

(2)  if  these  problems  are  allowed  to  persist,  consumers  will 
be  less  likely  to  purchase,  and  electronics  equipment  manufac- 
turers will  be  less  likely  to  develop,  manufacture,  or  offer  for 
sale,  television  receivers  and  video  cassette  recorders  with  new 
and  innovative  features  and  functions; 

(3)  cable  operators  should  use  technologies  that  will  pre- 
vent signal  thefts  while  permitting  consumers  to  benefit  from 
such  features  and  functions  in  such  receivers  and  recorders; 
and 

(4)  compatibility  among  televisions,  video  cassette  record- 
ers, and  cable  systems  can  be  assured  with  narrow  technical 
standards  that  mandate  a  minimum  degree  of  common  design 
and  operation,  leaving  all  features,  functions,  protocols,  and 
other  product  and  service  options  for  selection  through  open 
competition  in  the  market. 

(b)  Compatible  Interfaces.— 

(1)  Report;  regulations.— Within  1  year  after  the  date  of 
enactment  of  this  section,  the  Commission,  in  consultation 
with  representatives  of  the  cable  industry  and  the  consumer 
electronics  industry,  shall  report  to  Congress  on  means  of  as- 
suring compatibility  between  televisions  and  video  cassette  re- 
corders and  cable  systems,  consistent  with  the  need  to  prevent 
theft  of  cable  service,  so  that  cable  subscribers  will  be  able  to 
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enjoy  the  full  benefit  of  both  the  programming  available  on 
cable  systems  and  the  functions  available  on  their  televisions 
and  video  cassette  recorders.  Within  180  days  after  the  date  of 
submission  of  the  report  required  by  this  subsection,  the  Com- 
mission shall  issue  such  regulations  as  are  necessary  to  assure 
such  compatibility. 

(2)  Scrambling  and  encryption. — In  issuing  the  regula- 
tions referred  to  in  paragraph  (1),  the  Commission  shall  deter- 
mine whether  and,  if  so,  under  what  circumstances  to  permit 
cable  systems  to  scramble  or  encrypt  signals  or  to  restrict  cable 
systems  in  the  manner  in  which  they  encrypt  or  scramble  sig- 
nals, except  that  the  Commission  shall  not  limit  the  use  of 
scrambling  or  encryption  technology  where  the  use  of  such 
technology  does  not  interfere  with  the  functions  of  subscribers' 
television  receivers  or  video  cassette  recorders. 
(c)  Rulemaking  Requirements.— 

(1)  Factors  to  be  considered.— In  prescribing  the  regu- 
lations required  by  this  section,  the  Commission  shall 
consider — 

(A)  the  need  to  maximize  open  competition  in  the  mar- 
ket for  all  features,  functions,  protocols,  and  other  product 
and  service  options  of  converter  boxes  and  other  cable  con- 
verters unrelated  to  the  descrambling  or  decrjrption  of 
cable  television  signals; 

(B)  the  costs  and  benefits  to  consumers  of  imposing 
compatibility  requirements  on  cable  operators  and  tele- 
vision manufacturers  in  a  manner  that,  while  providing 
effective  protection  against  theft  or  unauthorized  reception 
of  cable  service,  will  minimize  interference  with  or  nul- 
lification of  the  special  functions  of  subscribers'  television 
receivers  or  video  cassette  recorders,  including  functions 
that  permit  the  subscriber — 

(i)  to  watch  a  program  on  one  channel  while  si- 
multaneously using  a  video  cassette  recorder  to  tape  a 
program  on  another  channel; 

(ii)  to  use  a  video  cassette  recorder  to  tape  two 
consecutive  programs  that  appear  on  different  chan- 
nels; and 

(iii)  to  use  advanced  television  picture  generation 
and  display  features;  and 

(C)  the  need  for  cable  operators  to  protect  the  integrity 
of  the  signals  transmitted  by  the  cable  operator  against 
theft  or  to  protect  such  signals  against  unauthorized  recep- 
tion. 

(2)  Regulations  required.— The  regulations  prescribed 
by  the  Commission  under  this  section  shall  include  such  regu- 
lations as  are  necessary — 

(A)  to  specify  the  technical  requirements  with  which  a 
television  receiver  or  video  cassette  recorder  must  comply 
in  order  to  be  sold  as  "cable  compatible"  or  "cable  read/'; 

(B)  to  require  cable  operators  offering  channels  whose 
reception  requires  a  converter  box — 

(i)  to  notify  subscribers  that  they  may  be  unable 
to  benefit  from  the  special  functions  of  their  television 
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receivers  and  video  cassette  recorders,  including  func- 
tions that  permit  subscribers — 

(I)  to  watch  a  program  on  one  channel  while 
simultaneously  using  a  video  cassette  recorder  to 
tape  a  program  on  another  channel; 

(II)  to  use  a  video  cassette  recorder  to  tape 
two  consecutive  programs  that  appear  on  different 
channels;  and 

(III)  to  use  advanced  television  picture  gen- 
eration and  display  features;  and 

(ii)  to  the  extent  technically  and  economically  fea- 
sible, to  offer  subscribers  the  option  of  having  all  other 
channels  delivered  directly  to  the  subscribers'  tele- 
vision receivers  or  video  cassette  recorders  without 
passing  through  the  converter  box; 

(C)  to  promote  the  commercial  availability,  from  cable 
operators  and  retail  vendors  that  are  not  affiliated  with 
cable  systems,  of  converter  boxes  and  of  remote  control  de- 
vices compatible  with  converter  boxes; 

(D)  to  ensure  that  any  standards  or  regulations  devel- 
oped under  the  authority  of  this  section  to  ensure  compat- 
ibility between  televisions,  video  cassette  recorders,  and 
cable  systems  do  not  affect  features,  functions,  protocols, 
and  other  product  and  service  options  other  than  those 
specified  in  paragraph  (1)(B),  including  telecommuni- 
cations interface  equipment,  home  automation  communica- 
tions, and  computer  network  services; 

(E)  to  require  a  cable  operator  who  offers  subscribers 
the  option  of  renting  a  remote  control  unit — 

(i)  to  notify  subscribers  that  they  may  purchase  a 
commercially  available  remote  control  device  from  any 
source  that  sells  such  devices  rather  than  renting  it 
from  the  cable  operator;  and 

(ii)  to  specify  the  types  of  remote  control  units 
that  are  compatible  with  the  converter  box  supplied  by 
the  cable  operator;  and 

(F)  to  prohibit  a  cable  operator  from  taking  any  action 
that  prevents  or  in  any  way  disables  the  converter  box 
supplied  by  the  cable  operator  from  operating  compatibly 
with  commercially  available  remote  control  units. 

(d)  Review  of  Regulations.— The  Commission  shall  periodi- 
cally review  and,  if  necessary,  modify  the  regulations  issued  pursu- 
ant to  this  section  in  light  of  any  actions  taken  in  response  to  such 
regulations  and  to  reflect  improvements  and  changes  in  cable  sys- 
tems, television  receivers,  video  cassette  recorders,  and  similar 
technology. 

SEC.  625.  [47  U.S.C.  545]  MODIFICATION  OF  FRANCfflSE  OBLIGATIONS. 
(a)(1)  During  the  period  a  franchise  is  in  effect,  the  cable  oper- 
ator may  obtain  from  the  franchising  authority  modifications  of  the 
requirements  in  such  franchise — 

(A)  in  the  case  of  any  such  requirement  for  facilities  or 
equipment,  including  public,  educational,  or  governmental  ac- 
cess facilities  or  equipment,  if  the  cable  operator  demonstrates 
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that  (i)  it  is  commercially  impracticable  for  the  operator  to 
comply  with  such  requirement,  and  (ii)  the  proposal  by  the 
cable  operator  for  modification  of  such  requirement  is  appro- 
priate because  of  commercial  impracticability;  or 

(B)  in  the  case  of  any  such  requirement  for  services,  if  the 
cable  operator  demonstrates  that  the  mix,  quality,  and  level  of 
services  required  by  the  franchise  at  the  time  it  was  granted 
will  be  maintained  after  such  modification. 
(2)  Any  final  decision  by  a  franchising  authority  under  this 
subsection  shall  be  made  in  a  public  proceeding.   Such  decision 
shall  be  made  within  120  days  after  receipt  of  such  request  by  the 
franchising  authority,  unless  such  120-day  period  is  extended  by 
mutual  agreement  of  the  cable  operator  and  the  franchising  author- 
ity. 

(b)(1)  Any  cable  operator  whose  request  for  modification  under 
subsection  (a)  has  been  denied  by  a  final  decision  of  a  franchising 
authority  may  obtain  modification  of  such  franchise  requirements 
pursuant  to  the  provisions  of  section  635. 

(2)  In  the  case  of  any  proposed  modification  of  a  requirement 
for  facilities  or  equipment,  the  court  shall  grant  such  modification 
only  if  the  cable  operator  demonstrates  to  the  court  that — 

(A)  it  is  commercially  impracticable  for  the  operator  to 
comply  with  such  requirement;  and 

(B)  the  terms  of  the  modification  requested  are  appropriate 
because  of  commercial  impracticability. 

(3)  In  the  case  of  any  proposed  modification  of  a  requirement 
for  services,  the  court  shall  grant  such  modification  only  if  the 
cable  operator  demonstrates  to  the  court  that  the  mix,  quality,  and 
level  of  services  required  by  the  franchise  at  the  time  it  was 
granted  will  be  maintained  after  such  modification. 

(c)  Notwithstanding  subsections  (a)  and  (b),  a  cable  operator 
may,  upon  30  days'  advance  notice  to  the  franchising  authority,  re- 
arrange, replace,  or  remove  a  particular  cable  service  required  by 
the  franchise  if — 

(1)  such  service  is  no  longer  available  to  the  operator;  or 

(2)  such  service  is  available  to  the  operator  only  upon  the 
payment  of  a  royalty  required  under  section  801(b)(2)  of  title 
17,  United  States  Code,  which  the  cable  operator  can 
document — 

(A)  is  substantially  in  excess  of  the  amount  of  such 
payment  required  on  the  date  of  the  operator's  offer  to  pro- 
vide such  service,  and 

(B)  has  not  been  specifically  compensated  for  through 
a  rate  increase  or  other  adjustment. 

(d)  Notwithstanding  subsections  (a)  and  (b),  a  cable  operator 
may  take  such  actions  to  rearrange  a  particular  service  from  one 
service  tier  to  another,  or  otherwise  offer  the  service,  if  the  rates 
for  all  of  the  service  tiers  involved  in  such  actions  are  not  subject 
to  regulation  under  section  623. 

(e)  A  cable  operator  may  not  obtain  modification  under  this 
section  of  any  requirement  for  services  relating  to  public,  edu- 
cational, or  governmental  access. 

(f)  For  purposes  of  this  section,  the  term  "commercially  imprac- 
ticable" means,  with  respect  to  any  requirement  applicable  to  a 
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cable  operator,  that  it  is  commercially  impracticable  for  the  oper- 
ator to  comply  with  such  requirement  as  a  result  of  a  change  in 
conditions  which  is  beyond  the  control  of  the  operator  and  the  non- 
occurrence of  which  was  a  basic  assumption  on  which  the  require- 
ment was  based. 

SEC.  626.  [47  U.S.C.  546]  RENEWAL. 

(a)(1)  A  franchising  authority  may,  on  its  own  initiative  during 
the  6-month  period  which  begins  with  the  36th  month  before  the 
franchise  expiration,  commence  a  proceeding  which  affords  the  pub- 
lic in  the  franchise  area  appropriate  notice  and  participation  for 
the  purpose  of  (A)  identifying  the  future  cable-related  community 
needs  and  interests,  and  (B)  reviewing  the  performance  of  the  cable 
operator  under  the  franchise  during  the  then  current  franchise 
term.  If  the  cable  operator  submits,  during  such  6-month  period,  a 
written  renewal  notice  requesting  the  commencement  of  such  a 
proceeding,  the  franchising  authority  shall  commence  such  a  pro- 
ceeding not  later  than  6  months  after  the  date  such  notice  is  sub- 
mitted. 

(2)  The  cable  operator  may  not  invoke  the  renewal  procedures 
set  forth  in  subsections  (b)  through  (g)  unless — 

(A)  such  a  proceeding  is  requested  by  the  cable  operator  by 
timely  submission  of  such  notice;  or 

(B)  such  a  proceeding  is  commenced  by  the  franchising  au- 
thority on  its  own  initiative. 

(b)(1)  Upon  completion  of  a  proceeding  under  subsection  (a),  a 
cable  operator  seeking  renewal  of  a  franchise  may,  on  its  own  ini- 
tiative or  at  the  request  of  a  franchising  authority,  submit  a  pro- 
posal for  renewal. 

(2)  Subject  to  section  624,  any  such  proposal  shall  contain  such 
material  as  the  franchising  authority  may  require,  including  pro- 
posals for  an  upgrade  of  the  cable  system. 

(3)  The  franchising  authority  may  establish  a  date  by  which 
such  proposal  shall  be  submitted. 

(c)(1)  Upon  submittal  by  a  cable  operator  of  a  proposal  to  the 
franchising  authority  for  the  renewal  of  a  franchise  pursuant  to 
subsection  (b),  the  franchising  authority  shall  provide  prompt  pub- 
lic notice  of  such  proposal  and,  during  the  4-month  period  which 
begins  on  the  date  of  the  submission  of  the  cable  operator's  pro- 
posal pursuant  to  subsection  (b),  renew  the  franchise  or,  issue  a 
preliminary  assessment  that  the  franchise  should  not  be  renewed 
and,  at  the  request  of  the  operator  or  on  its  own  initiative,  com- 
mence an  administrative  proceeding,  after  providing  prompt  public 
notice  of  such  proceeding,  in  accordance  with  paragraph  (2)  to  con- 
sider whether — 

(A)  the  cable  operator  has  substantially  complied  with  the 
material  terms  of  the  existing  franchise  and  with  applicable 
law; 

(B)  the  quality  of  the  operator's  service,  including  signal 
quality,  response  to  consumer  complaints,  and  billing  practices, 
but  without  regard  to  the  mix  or  quality  of  cable  services  or 
other  services  provided  over  the  system,  has  been  reasonable 
in  light  of  community  needs; 
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(C)  the  operator  has  the  financial,  legal,  and  technical  abil- 
ity to  provide  the  services,  facilities,  and  equipment  as  set 
forth  in  the  operator's  proposal;  and 

(D)  the  operator's  proposal  is  reasonable  to  meet  the  future 
cable-related  community  needs  and  interests,  taking  into  ac- 
count the  cost  of  meeting  such  needs  and  interests. 

(2)  In  any  proceeding  under  paragraph  (1),  the  cable  operator 
shall  be  afforded  adequate  notice  and  the  cable  operator  and  the 
franchise  authority,  or  its  designee,  shall  be  afforded  fair  oppor- 
tunity for  full  participation,  including  the  right  to  introduce  evi- 
dence (including  evidence  related  to  issues  raised  in  the  proceeding 
under  subsection  (a)),  to  require  the  production  of  evidence,  and  to 
question  witnesses.  A  transcript  shall  be  made  of  any  such  pro- 
ceeding. 

(3)  At  the  completion  of  a  proceeding  under  this  subsection,  the 
franchising  authority  shall  issue  a  written  decision  granting  or  de- 
njdng  the  proposal  for  renewal  based  upon  the  record  of  such  pro- 
ceeding, and  transmit  a  copy  of  such  decision  to  the  cable  operator. 
Such  decision  shall  state  the  reasons  therefor. 

(d)  Any  denial  of  a  proposal  for  renewal  that  has  been  sub- 
mitted in  compliance  with  subsection  (b)  shall  be  based  on  one  or 
more  adverse  findings  made  with  respect  to  the  factors  described 
in  subparagraphs  (A)  through  (D)  of  subsection  {c)(l),  pursuant  to 
the  record  of  the  proceeding  under  subsection  (c).  A  franchising  au- 
thority may  not  base  a  denial  of  renewal  on  a  failure  to  substan- 
tially comply  with  the  material  terms  of  the  franchise  under  sub- 
section (c)(1)(A)  or  on  events  considered  under  subsection  (c)(1)(B) 
in  any  case  in  which  a  violation  of  the  franchise  or  the  events  con- 
sidered under  subsection  (c)(1)(B)  occur  after  the  effective  date  of 
this  title  unless  the  franchising  authority  has  provided  the  operator 
with  notice  and  the  opportunity  to  cure,  or  in  any  case  in  which 
it  is  documented  that  the  franchising  authority  has  waived  its  right 
to  object,  or  the  cable  operator  gives  written  notice  of  a  failure  or 
inability  to  cure  and  the  franchising  authority  fails  to  object  within 
a  reasonable  time  after  receipt  of  such  notice. 

(e)(1)  Any  cable  operator  whose  proposal  for  renewal  has  been 
denied  by  a  final  decision  of  a  franchising  authority  made  pursuant 
to  this  section,  or  has  been  adversely  affected  by  a  failure  of  the 
franchising  authority  to  act  in  accordance  with  the  procedural 
requirements  of  this  section,  may  appeal  such  final  decision  or  fail- 
ure pursuant  to  the  provisions  of  section  635. 

(2)  The  court  shall  grant  appropriate  relief  if  the  court  finds 
that— 

(A)  any  action  of  the  franchising  authority,  other  than 
harmless  error,  is  not  in  compliance  with  the  procedural 
requirements  of  this  section;  or 

(B)  in  the  event  of  a  final  decision  of  the  franchising  au- 
thority den3dng  the  renewal  proposal,  the  operator  has  dem- 
onstrated that  the  adverse  finding  of  the  franchising  authority 
with  respect  to  each  of  the  factors  described  in  subparagraphs 
(A)  through  (D)  of  subsection  (c)(1)  on  which  the  denial  is 
based  is  not  supported  by  a  preponderance  of  the  evidence, 
based  on  the  record  of  the  proceeding  conducted  under  sub- 
section (c). 
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(f)  Any  decision  of  a  franchising  authority  on  a  proposal  for  re- 
newal shall  not  be  considered  final  unless  all  administrative  review 
by  the  State  has  occurred  or  the  opportunity  therefor  has  lapsed. 

(g)  For  purposes  of  this  section,  the  term  "franchise  expiration" 
means  the  date  of  the  expiration  of  the  term  of  the  franchise,  as 
provided  under  the  franchise,  as  it  was  in  effect  on  the  date  of  the 
enactment  of  this  title. 

(h)  Notwithstanding  the  provisions  of  subsections  (a)  through 
(g)  of  this  section,  a  cable  operator  may  submit  a  proposal  for  the 
renewal  of  a  franchise  pursuant  to  this  subsection  at  any  time,  and 
a  franchising  authority  may,  after  affording  the  public  adequate  no- 
tice and  opportunity  for  comment,  grant  or  deny  such  proposal  at 
any  time  (including  after  proceedings  pursuant  to  this  section  have 
commenced).  The  provisions  of  subsections  (a)  through  (g)  of  this 
section  shall  not  apply  to  a  decision  to  grant  or  deny  a  proposal 
under  this  subsection.  The  denial  of  a  renewal  pursuant  to  this 
subsection  shall  not  affect  action  on  a  renewal  proposal  that  is  sub- 
mitted in  accordance  with  subsections  (a)  through  (g). 

(i)  Notwithstanding  the  provisions  of  subsections  (a)  through 
(h),  any  lawful  action  to  revoke  a  cable  operator's  franchise  for 
cause  shall  not  be  negated  by  the  subsequent  initiation  of  renewal 
proceedings  by  the  cable  operator  under  this  section. 
SEC.  627.  [47  U.S.C.  547]  CONDITIONS  OF  SALE. 

(a)  If  a  renewal  of  a  franchise  held  by  a  cable  operator  is  de- 
nied and  the  franchising  authority  acquires  ownership  of  the  cable 
system  or  effects  a  transfer  of  ownership  of  the  system  to  another 
person,  any  such  acquisition  or  transfer  shall  be — 

(1)  at  fair  market  value,  determined  on  the  basis  of  the 
cable  system  valued  as  a  going  concern  but  with  no  value  allo- 
cated to  the  franchise  itself,  or 

(2)  in  the  case  of  any  franchise  existing  on  the  effectr  t 
date  of  this  title,  at  a  price  determined  in  accordance  with  the 
franchise  if  such  franchise  contains  provisions  applicable  to 
such  an  acquisition  or  transfer. 

(b)  If  a  franchise  held  by  a  cable  operator  is  revoked  for  cause 
and  the  franchising  authority  acquires  ownership  of  the  cable  sys- 
tem or  effects  a  transfer  of  ownership  of  the  system  to  another  per- 
son, any  such  acquisition  or  transfer  shall  be — 

(1)  at  an  equitable  price,  or 

(2)  in  the  case  of  any  franchise  existing  on  the  effective 
date  of  this  title,  at  a  price  determined  in  accordance  with  the 
franchise  if  such  franchise  contains  provisions  applicable  to 
such  an  acquisition  or  transfer. 

SEC.  628.  [47  U.S.C.  548]  DEVELOPMENT  OF  COMPETITION  AND  DIVER- 
SITY IN  VIDEO  PROGRAMMING  DISTRIBUTION. 

(a)  Purpose. — The  purpose  of  this  section  is  to  promote  the 
public  interest,  convenience,  and  necessity  by  increasing  competi- 
tion and  diversity  in  the  multichannel  video  programming  market, 
to  increase  the  availability  of  satellite  cable  programming  and  sat- 
ellite broadcast  programming  to  persons  in  rural  and  other  areas 
not  currently  able  to  receive  such  programming,  and  to  spur  the 
development  of  communications  technologies. 
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(b)  Prohibition. — It  shall  be  unlawful  for  a  cable  operator,  a 
satellite  cable  programming  vendor  in  which  a  cable  operator  has 
an  attributable  interest,  or  a  satellite  broadcast  programming  ven- 
dor to  engage  in  unfair  methods  of  competition  or  unfair  or  decep- 
tive acts  or  practices,  the  purpose  or  effect  of  which  is  to  hinder  sig- 
nificantly or  to  prevent  any  multichannel  video  programming  dis- 
tributor from  providing  satellite  cable  programming  or  satelhte 
broadcast  programming  to  subscribers  or  consumers. 

(c)  Regulations  Required.— 

(1)  Proceeding  required.— Within  180  days  after  the 
date  of  enactment  of  this  section,  the  Commission  shall,  in 
order  to  promote  the  public  interest,  convenience,  and  necessity 
by  increasing  competition  and  diversity  in  the  multichannel 
video  programming  market  and  the  continuing  development  of 
communications  technologies,  prescribe  regulations  to  specify 
particular  conduct  that  is  prohibited  by  subsection  (b). 

(2)  Minimum  contents  of  regulations.— The  regulations 
to  be  promulgated  under  this  section  shall — 

(A)  establish  effective  safeguards  to  prevent  a  cable 
operator  which  has  an  attributable  interest  in  a  satellite 
cable  programming  vendor  or  a  satellite  broadcast  pro- 
gramming vendor  from  unduly  or  improperly  influencing 
the  decision  of  such  vendor  to  sell,  or  the  prices,  terms, 
and  conditions  of  sale  of,  satellite  cable  programming  or 
satellite  broadcast  programming  to  any  unaffiliated  multi- 
channel video  programming  distributor; 

(B)  prohibit  discrimination  by  a  satellite  cable  pro- 
gramming vendor  in  which  a  cable  operator  has  an  attrib- 
utable interest  or  by  a  satellite  broadcast  programming 
vendor  in  the  prices,  terms,  and  conditions  of  sale  or  deliv- 
ery of  satellite  cable  programming  or  satellite  broadcast 
programming  among  or  between  cable  systems,  cable  oper- 
ators, or  other  multichannel  video  programming  distribu- 
tors, or  their  agents  or  buying  groups;  except  that  such  a 
satellite  cable  programming  vendor  in  which  a  cable  oper- 
ator has  an  attributable  interest  or  such  a  satellite  broad- 
cast programming  vendor  shall  not  be  prohibited  from — 

(i)  imposing  reasonable  requirements  for  credit- 
worthiness, offering  of  service,  and  financial  stability 
and  standards  regarding  character  and  technical  qual- 
ity; 

(ii)  establishing  different  prices,  terms,  and  condi- 
tions to  take  into  account  actual  and  reasonable  dif- 
ferences in  the  cost  of  creation,  sale,  delivery,  or  trans- 
mission of  satellite  cable  programming  or  satellite 
broadcast  programming; 

(iii)  establishing  different  prices,  terms,  and  condi- 
tions which  take  into  account  economies  of  scale,  cost 
savings,  or  other  direct  and  legitimate  economic  bene- 
fits reasonably  attributable  to  the  number  of  sub- 
scribers served  by  the  distributor;  or 

(iv)  entering  into  an  exclusive  contract  that  is  per- 
mitted under  subparagraph  (D); 
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(C)  prohibit  practices,  understandings,  arrangements, 
and  activities,  including  exclusive  contracts  for  satellite 
cable  programming  or  satellite  broadcast  programming  be- 
tween a  cable  operator  and  a  satellite  cable  programming 
vendor  or  satellite  broadcast  programming  vendor,  that 
prevent  a  multichannel  video  programming  distributor 
from  obtaining  such  programming  from  any  satellite  cable 
programming  vendor  in  which  a  cable  operator  has  an 
attributable  interest  or  any  satellite  broadcast  program- 
ming vendor  in  which  a  cable  operator  has  an  attributable 
interest  for  distribution  to  persons  in  areas  not  served  by 
a  cable  operator  as  of  the  date  of  enactment  of  this  section; 
and 

(D)  with  respect  to  distribution  to  persons  in  areas 
served  by  a  cable  operator,  prohibit  exclusive  contracts  for 
satellite  cable  programming  or  satellite  broadcast  pro- 
gramming between  a  cable  operator  and  a  satellite  cable 
programming  vendor  in  which  a  cable  operator  has  an 
attributable  interest  or  a  satellite  broadcast  programming 
vendor  in  which  a  cable  operator  has  an  attributable  inter- 
est, unless  the  Commission  determines  (in  accordance  with 
paragraph  (4))  that  such  contract  is  in  the  public  interest. 

(3)  Limitations.— 

(A)  Geographic  limitations. — Nothing  in  this  section 
shall  require  any  person  who  is  engaged  in  the  national  or 
regional  distribution  of  video  programming  to  make  such 
programming  available  in  any  geographic  area  beyond 
which  such  programming  has  been  authorized  or  licensed 
for  distribution. 

(B)  Applicability  to  satellite  retransmissions. — 
Nothing  in  this  section  shall  apply  (i)  to  the  signal  of  any 
broadcast  affiliate  of  a  national  television  network  or  other 
television  signal  that  is  retransmitted  by  satellite  but  that 
is  not  satellite  broadcast  programming,  or  (ii)  to  any  inter- 
nal satellite  communication  of  any  broadcast  network  or 
cable  network  that  is  not  satellite  broadcast  programming. 

(4)  Public  interest  determinations  on  exclusive  con- 
tracts.— In  determining  whether  an  exclusive  contract  is  in 
the  public  interest  for  purposes  of  paragraph  (2)(D),  the  Com- 
mission shall  consider  each  of  the  following  factors  with  re- 
spect to  the  effect  of  such  contract  on  the  distribution  of  video 
programming  in  areas  that  are  served  by  a  cable  operator: 

(A)  the  effect  of  such  exclusive  contract  on  the  develop- 
ment of  competition  in  local  and  national  multichannel 
video  programming  distribution  markets; 

(B)  the  effect  of  such  exclusive  contract  on  competition 
from  multichannel  video  programming  distribution  tech- 
nologies other  than  cable; 

(C)  the  effect  of  such  exclusive  contract  on  the  attrac- 
tion of  capital  investment  in  the  production  and  distribu- 
tion of  new  satellite  cable  programming; 

(D)  the  effect  of  such  exclusive  contract  on  diversity  of 
programming  in  the  multichannel  video  programming  dis- 
tribution market;  and 
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(E)  the  duration  of  the  exclusive  contract. 
(5)  Sunset  provision. — The  prohibition  required  by  para- 
graph (2)(D)  shall  cease  to  be  effective  10  years  after  the  date 
of  enactment  of  this  section,  unless  the  Commission  finds,  in 
a  proceeding  conducted  during  the  last  year  of  such  10-year  pe- 
riod, that  such  prohibition  continues  to  be  necessary  to  pre- 
serve and  protect  competition  and  diversity  in  the  distribution 
of  video  programming. 

(d)  Adjudicatory  Proceeding. — Any  multichannel  video  pro- 
gramming distributor  aggrieved  by  conduct  that  it  alleges  con- 
stitutes a  violation  of  subsection  (b),  or  the  regulations  of  the  Com- 
mission under  subsection  (c),  may  commence  an  adjudicatory  pro- 
ceeding at  the  Commission. 

(e)  Remedies  for  Violations.— 

(1)  Remedies  authorized. — Upon  completion  of  such  adju- 
dicatory proceeding,  the  Commission  shall  have  the  power  to 
order  appropriate  remedies,  including,  if  necessary,  the  power 
to  establish  prices,  terms,  and  conditions  of  sale  of  program- 
ming to  the  aggrieved  multichannel  video  programming  dis- 
tributor. 

(2)  Additional  remedies.— The  remedies  provided  in 
paragraph  (1)  are  in  addition  to  and  not  in  lieu  of  the  remedies 
available  under  title  V  or  any  other  provision  of  this  Act. 

(f)  Procedures. — The  Commission  shall  prescribe  regulations 
to  implement  this  section.  The  Commission's  regulations  shall — 

(1)  provide  for  an  expedited  review  of  any  complaints  made 
pursuant  to  this  section; 

(2)  establish  procedures  for  the  Commission  to  collect  such 
data,  including  the  right  to  obtain  copies  of  all  contracts  and 
documents  reflecting  arrangements  and  understandings 
alleged  to  violate  this  section,  as  the  Commission  requires  to 
carry  out  this  section;  and 

(3)  provide  for  penalties  to  be  assessed  against  any  person 
filing  a  frivolous  complaint  pursuant  to  this  section. 

(g)  Reports. — The  Commission  shall,  beginning  not  later  than 
18  months  after  promulgation  of  the  regulations  required  by  sub- 
section (c),  annually  report  to  Congress  on  the  status  of  competition 
in  the  market  for  the  delivery  of  video  programming. 

(h)  Exemptions  for  Prior  Contracts.— 

(1)  In  general. — Nothing  in  this  section  shall  affect  any 
contract  that  grants  exclusive  distribution  rights  to  any  person 
with  respect  to  satellite  cable  programming  and  that  was  en- 
tered into  on  or  before  June  1,  1990,  except  that  the  provisions 
of  subsection  (c)(2)(C)  shall  apply  for  distribution  to  persons  in 
areas  not  served  by  a  cable  operator. 

(2)  Limitation  on  renewals.— A  contract  that  was  en- 
tered into  on  or  before  June  1,  1990,  but  that  is  renewed  or  ex- 
tended after  the  date  of  enactment  of  this  section  shall  not  be 
exempt  under  paragraph  (1). 

(i)  Definitions. — As  used  in  this  section: 

(1)  The  term  "satellite  cable  programming"  has  the  mean- 
ing provided  under  section  705  of  this  Act,  except  that  such 
term  does  not  include  satellite  broadcast  programming. 
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(2)  The  term  "satellite  cable  programming  vendor"  means 
a  person  engaged  in  the  production,  creation,  or  wholesale  dis- 
tribution for  sale  of  satellite  cable  programming,  but  does  not 
include  a  satellite  broadcast  programming  vendor. 

(3)  The  term  "satellite  broadcast  programming"  means 
broadcast  video  programming  when  such  programming  is  re- 
transmitted by  satellite  and  the  entity  retransmitting  such 
programming  is  not  the  broadcaster  or  an  entity  performing 
such  retransmission  on  behalf  of  and  with  the  specific  consent 
of  the  broadcaster. 

(4)  The  term  "satellite  broadcast  programming  vendor" 
means  a  fixed  service  satellite  carrier  that  provides  service 
pursuant  to  section  119  of  title  17,  United  States  Code,  with 
respect  to  satellite  broadcast  programming. 

(j)  Common  Carriers. — Any  provision  that  applies  to  a  cable 
operator  under  this  section  shall  apply  to  a  common  carrier  or  its 
affiliate  that  provides  video  programming  by  any  means  directly  to 
subscribers.  Any  such  provision  that  applies  to  a  satellite  cable  pro- 
gramming vendor  in  which  a  cable  operator  has  an  attributable  in- 
terest shall  apply  to  any  satellite  cable  programming  vendor  in 
which  such  common  carrier  has  an  attributable  interest.  For  the 
purposes  of  this  subsection,  two  or  fewer  common  officers  or  direc- 
tors shall  not  by  itself  establish  an  attributable  interest  by  a  com- 
mon carrier  in  a  satellite  cable  programming  vendor  (or  its  parent 
company). 

SEC.  629.  [47  U.S.C.  549]  COMPETITIVE  AVAILABILITY  OF  NAVIGATION 
DEVICES. 

(a)  Commercial  Consumer  Availability  of  Equipment  Used 
To  Access  Services  Provided  by  Multichannel  Video  Pro- 
gramming Distributors. — The  Commission  shall,  in  consultation 
with  appropriate  industry  standard-setting  organizations,  adopt 
regulations  to  assure  the  commercial  availability,  to  consumers  of 
multichannel  video  programming  and  other  services  offered  over 
multichannel  video  programming  systems,  of  converter  boxes, 
interactive  communications  equipment,  and  other  equipment  used 
by  consumers  to  access  multichannel  video  programming  and  other 
services  offered  over  multichannel  video  programming  systems, 
from  manufacturers,  retailers,  and  other  vendors  not  affiliated  with 
any  multichannel  video  programming  distributor.  Such  regulations 
shall  not  prohibit  any  multichannel  video  programming  distributor 
from  also  offering  converter  boxes,  interactive  communications 
equipment,  and  other  equipment  used  by  consumers  to  access 
multichannel  video  programming  and  other  services  offered  over 
multichannel  video  programming  systems,  to  consumers,  if  the  sys- 
tem operator's  charges  to  consumers  for  such  devices  and  equip- 
ment are  separately  stated  and  not  subsidized  by  charges  for  any 
such  service. 

(b)  Protection  of  System  Security.— The  Commission  shall 
not  prescribe  regulations  under  subsection  (a)  which  would  jeop- 
ardize security  of  multichannel  video  programming  and  other  serv- 
ices offered  over  multichannel  video  programming  systems,  or  im- 
pede the  legal  rights  of  a  provider  of  such  services  to  prevent  theft 
of  service. 
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(c)  Waiver. — The  Commission  shall  waive  a  regulation  adopted 
under  subsection  (a)  for  a  limited  time  upon  an  appropriate  show- 
ing by  a  provider  of  multichannel  video  programming  and  other 
services  offered  over  multichannel  video  programming  systems,  or 
an  equipment  provider,  that  such  waiver  is  necessary  to  assist  the 
development  or  introduction  of  a  new  or  improved  multichannel 
video  programming  or  other  service  offered  over  multichannel  video 
programming  systems,  technology,  or  products.  Upon  an  appro- 
priate showing,  the  Commission  shall  grant  any  such  waiver  re- 
quest within  90  days  of  any  application  filed  under  this  subsection, 
and  such  waiver  shall  be  effective  for  all  service  providers  and 
products  in  that  category  and  for  all  providers  of  services  and  prod- 
ucts. 

(d)  Avoidance  of  Redundant  Regulations.— 

(1)  Commercial  availability  determinations.— Deter- 
minations made  or  regulations  prescribed  by  the  Commission 
with  respect  to  commercial  availability  to  consumers  of  con- 
verter boxes,  interactive  communications  equipment,  and  other 
equipment  used  by  consumers  to  access  multichannel  video 
programming  and  other  services  offered  over  multichannel 
video  programming  systems,  before  the  date  of  enactment  of 
the  Telecommunications  Act  of  1996  shall  fulfill  the  require- 
ments of  this  section. 

(2)  Regulations. — Nothing  in  this  section  affects  section 
64.702(e)  of  the  Commission's  regulations  (47  C.F.R.  64.702(e)) 
or  other  Commission  regulations  governing  interconnection  and 
competitive  provision  of  customer  premises  equipment  used  in 
connection  with  basic  common  carrier  communications  services. 

(e)  Sunset. — The  regulations  adopted  under  this  section  shall 
cease  to  apply  when  the  Commission  determines  that — 

(1)  the  market  for  the  multichannel  video  programming 
distributors  is  fully  competitive; 

(2)  the  market  for  converter  boxes,  and  interactive  commu- 
nications equipment,  used  in  conjunction  with  that  service  is 
fully  competitive;  and 

(3)  elimination  of  the  regulations  would  promote  competi- 
tion and  the  public  interest. 

(f)  Commission's  Authority. — Nothing  in  this  section  shall  be 
construed  as  expanding  or  limiting  any  authority  that  the  Commis- 
sion may  have  under  law  in  effect  before  the  date  of  enactment  of 
the  Telecommunications  Act  of  1996. 

PART  IV— MISCELLANEOUS  PROVISIONS 

SEC.  631.  [47  U.S.C.  551]  PROTECTION  OF  SUBSCRffiER  PRIVACY. 

(a)(1)  At  the  time  of  entering  into  an  agreement  to  provide  any 
cable  service  or  other  service  to  a  subscriber  and  at  least  once  a 
year  thereafter,  a  cable  operator  shall  provide  notice  in  the  form 
of  a  separate,  written  statement  to  such  subscriber  which  clearly 
and  conspicuously  informs  the  subscriber  of — 

(A)  the  nature  of  personally  identifiable  information  col- 
lected or  to  be  collected  with  respect  to  the  subscriber  and  the 
nature  of  the  use  of  such  information; 
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(B)  the  nature,  frequency,  and  purpose  of  any  disclosure 
which  may  be  made  of  such  information,  including  an  identi- 
fication of  the  types  of  persons  to  whom  the  disclosure  may  be 
made; 

(C)  the  period  during  which  such  information  will  be  main- 
tained by  the  cable  operator; 

(D)  the  times  and  place  at  which  the  subscriber  may  have 
access  to  such  information  in  accordance  with  subsection  (d); 
and 

(E)  the  limitations  provided  by  this  section  with  respect  to 
the  collection  and  disclosure  of  information  by  a  cable  operator 
and  the  right  of  the  subscriber  under  subsections  (f)  and  (h)  to 
enforce  such  limitations. 

In  the  case  of  subscribers  who  have  entered  into  such  an  agree- 
ment before  the  effective  date  of  this  section,  such  notice  shall  be 
provided  within  180  days  of  such  date  and  at  least  once  a  year 
thereafter. 

(2)  For  purposes  of  this  section,  other  than  subsection  (h) — 

(A)  the  term  "personally  identifiable  information"  does  not 
include  any  record  of  aggregate  data  which  does  not  identify 
particular  persons; 

(B)  the  term  "other  service"  includes  any  wire  or  radio 
communications  service  provided  using  any  of  the  facilities  of 
a  cable  operator  that  are  used  in  the  provision  of  cable  service; 
and 

(C)  the  term  "cable  operator"  includes,  in  addition  to  per- 
sons within  the  definition  of  cable  operator  in  section  602,  any 
person  who  (i)  is  owned  or  controlled  by,  or  under  common 
ownership  or  control  with,  a  cable  operator,  and  (ii)  provides 
any  wire  or  radio  communications  service. 

(b)(1)  Except  as  provided  in  paragraph  (2),  a  cable  operator 
shall  not  use  the  cable  system  to  collect  personally  identifiable 
information  concerning  any  subscriber  without  the  prior  written  or 
electronic  consent  of  the  subscriber  concerned. 

(2)  A  cable  operator  may  use  the  cable  system  to  collect  such 
information  in  order  to — 

(A)  obtain  information  necessary  to  render  a  cable  service 
or  other  service  provided  by  the  cable  operator  to  the  sub- 
scriber; or 

(B)  detect  unauthorized  reception  of  cable  communications. 
(c)(1)  Except  as  provided  in  paragraph  (2),  a  cable  operator 

shall  not  disclose  personally  identifiable  information  concerning 
any  subscriber  without  the  prior  written  or  electronic  consent  of 
the  subscriber  concerned  and  shall  take  such  actions  as  are  nec- 
essary to  prevent  unauthorized  access  to  such  information  by  a  per- 
son other  than  the  subscriber  or  cable  operator. 

(2)  A  cable  operator  may  disclose  such  information  if  the  disclo- 
sure is — 

(A)  necessary  to  render,  or  conduct  a  legitimate  business 
activity  related  to,  a  cable  service  or  other  service  provided  by 
the  cable  operator  to  the  subscriber; 

(B)  subject  to  subsection  (h),  made  pursuant  to  a  court 
order  authorizing  such  disclosure,  if  the  subscriber  is  notified 
of  such  order  by  the  person  to  whom  the  order  is  directed; 
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(C)  a  disclosure  of  the  names  and  addresses  of  subscribers 
to  any  cable  service  or  other  service,  if — 

(i)  the  cable  operator  has  provided  the  subscriber  the 
opportunity  to  prohibit  or  limit  such  disclosure,  and 

(ii)  the  disclosure  does  not  reveal,  directly  or  indi- 
rectly, the — 

(I)  extent  of  any  viewing  or  other  use  by  the  sub- 
scriber of  a  cable  service  or  other  service  provided  by 
the  cable  operator,  or 

(II)  the  nature  of  any  transaction  made  by  the 
subscriber  over  the  cable  system  of  the  cable  operator; 
or 

(D)  to  a  government  entity  as  authorized  under  chapters 
119,  121,  or  206  of  title  18,  United  States  Code,  except  that 
such  disclosure  shall  not  include  records  revealing  cable  sub- 
scriber selection  of  video  programming  from  a  cable  operator. 

(d)  A  cable  subscriber  shall  be  provided  access  to  all  personally 
identifiable  information  regarding  that  subscriber  which  is  col- 
lected and  maintained  by  a  cable  operator.  Such  information  shall 
be  made  available  to  the  subscriber  at  reasonable  times  and  at  a 
convenient  place  designated  by  such  cable  operator.  A  cable  sub- 
scriber shall  be  provided  reasonable  opportunity  to  correct  any 
error  in  such  information. 

(e)  A  cable  operator  shall  destroy  personally  identifiable  infor- 
mation if  the  information  is  no  longer  necessary  for  the  purpose  for 
which  it  was  collected  and  there  are  no  pending  requests  or  orders 
for  access  to  such  information  under  subsection  (d)  or  pursuant  to 
a  court  order. 

(f)(li  Any  person  aggrieved  by  any  act  of  a  cable  operator  in 
violation  of  this  section  may  bring  a  civil  action  in  a  United  States 
district  court. 

(2)  The  court  may  award — 

(A)  actual  damages  but  not  less  than  liquidated  damages 
computed  at  the  rate  of  $100  a  day  for  each  day  of  violation 
or  $1,000,  whichever  is  higher; 

(B)  punitive  damages;  and 

(C)  reasonable  attorneys'  fees  and  other  litigation  costs 
reasonably  incurred. 

(3)  The  remedy  provided  by  this  section  shall  be  in  addition  to 
any  other  lawful  remedy  available  to  a  cable  subscriber. 

(g)  Nothing  in  this  title  shall  be  construed  to  prohibit  any 
State  or  any  franchising  authority  from  enacting  or  enforcing  laws 
consistent  with  this  section  for  the  protection  of  subscriber  privacy. 

(h)  Except  as  provided  in  subsection  (c)(2)(D),  a  governmental 
entity  may  obtain  personally  identifiable  information  concerning  a 
cable  subscriber  pursuant  to  a  court  order  only  if,  in  the  court  pro- 
ceeding relevant  to  such  court  order — 

(1)  such  entity  offers  clear  and  convincing  evidence  that 
the  subject  of  the  information  is  reasonably  suspected  of  engag- 
ing in  criminal  activity  and  that  the  information  sought  would 
be  material  evidence  in  the  case;  and 

(2)  the  subject  of  the  information  is  afforded  the  oppor- 
tunity to  appear  and  contest  such  entity's  claim. 
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SEC.   632.    [47   U.S.C.   552]   CONSUMER  PROTECTION   AND   CUSTOMER 
SERVICE. 

(a)  Franchising  Authority  Enforcement.— A  franchising  au- 
thority may  estabUsh  and  enforce — 

(1)  customer  service  requirements  of  the  cable  operator; 
and 

(2)  construction  schedules  and  other  construction-related 
requirements,  including  construction-related  performance 
requirements,  of  the  cable  operator. 

(b)  Commission  Standards.— The  Commission  shall,  within 
180  days  of  enactment  of  the  Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  establish  standards  by  which  cable 
operators  may  fulfill  their  customer  service  requirements.  Such 
standards  shall  include,  at  a  minimum,  requirements  governing — 

(1)  cable  system  office  hours  and  telephone  availability; 

(2)  installations,  outages,  and  service  calls;  and 

(3)  communications  between  the  cable  operator  and  the 
subscriber  (including  standards  governing  bills  and  refunds). 

(c)  Subscriber  Notice. — A  cable  operator  may  provide  notice 
of  service  and  rate  changes  to  subscribers  using  any  reasonable 
written  means  at  its  sole  discretion.  Notwithstanding  section 
623(b)(6)  or  any  other  provision  of  this  Act,  a  cable  operator  shall 
not  be  required  to  provide  prior  notice  of  any  rate  change  that  is 
the  result  of  a  regulatory  fee,  franchise  fee,  or  any  other  fee,  tax, 
assessment,  or  charge  of  any  kind  imposed  by  any  Federal  agency, 
State,  or  franchising  authority  on  the  transaction  between  the  op- 
erator and  the  subscriber. 

(d)  Consumer  Protection  Laws  and  Customer  Service 
Agreements.— 

(1)  Consumer  protection  laws.— Nothing  in  this  title 
shall  be  construed  to  prohibit  any  State  or  any  franchising  au- 
thority from  enacting  or  enforcing  any  consumer  protection 
law,  to  the  extent  not  specifically  preempted  by  this  title. 

(2)  Customer  service  requirement  agreements.— Noth- 
ing in  this  section  shall  be  construed  to  preclude  a  franchising 
authority  and  a  cable  operator  from  agreeing  to  customer  serv- 
ice requirements  that  exceed  the  standards  established  by  the 
Commission  under  subsection  (b).  Nothing  in  this  title  shall  be 
construed  to  prevent  the  establishment  or  enforcement  of  any 
municipal  law  or  regulation,  or  any  State  law,  concerning  cus- 
tomer service  that  imposes  customer  service  requirements  that 
exceed  the  standards  set  by  the  Commission  under  this  section, 
or  that  addresses  matters  not  addressed  by  the  standards  set 
by  the  Commission  under  this  section. 

SEC.  633.  [47  U.S.C.  553]  UNAUTHORIZED  RECEPTION  OF  CABLE  SERV- 
ICE. 

(a)(1)  No  person  shall  intercept  or  receive  or  assist  in  inter- 
cepting or  receiving  any  communications  service  offered  over  a 
cable  system,  unless  specifically  authorized  to  do  so  by  a  cable  op- 
erator or  as  may  otherwise  be  specifically  authorized  by  law. 

(2)  For  the  purpose  of  this  section,  the  term  "assist  in  inter- 
cepting or  receiving"  shall  include  the  manufacture  or  distribution 
of  equipment  intended  by  the  manufacturer  or  distributor  (as  the 
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case  may  be)  for  unauthorized  reception  of  any  communications 
service  offered  over  a  cable  system  in  violation  of  subparagraph  (1). 
(b)(1)  Any  person  who  willfully  violates  subsection  (a)(1)  shall 
be  fined  not  more  than  $1,000  or  imprisoned  for  not  more  than  6 
months,  or  both. 

(2)  Any  person  who  violates  subsection  (a)(1)  willfully  and  for 
purposes  of  commercial  advantage  or  private  financial  gain  shall  be 
fined  not  more  than  $50,000  or  imprisoned  for  not  more  than  2 
years,  or  both,  for  the  first  such  offense  and  shall  be  fined  not  more 
than  $100,000  or  imprisoned  for  not  more  than  5  years,  or  both,  for 
any  subsequent  offense. 

(3)  For  purposes  of  all  penalties  and  remedies  established  for 
violations  of  subsection  (a)(1),  the  prohibited  activity  established 
herein  as  it  applies  to  each  such  device  shall  be  deemed  a  separate 
violation. 

(c)(1)  Any  person  aggrieved  by  any  violation  of  subsection  (a)(1) 
may  bring  a  civil  action  in  a  United  States  district  court  or  in  any 
other  court  of  competent  jurisdiction. 

(2)  The  court  may — 

(A)  grant  temporary  and  final  injunctions  on  such  terms  as 
it  may  deem  reasonable  to  prevent  or  restrain  violations  of 
subsection  (a)(1); 

(B)  award  damages  as  described  in  paragraph  (3);  and 

(C)  direct  the  recovery  of  full  costs,  including  awarding 
reasonable  attorneys'  fees  to  an  aggrieved  party  who  prevails. 
(3)(A)  Damages  awarded  by  any  court  under  this  section  shall 

be  computed  in  accordance  with  either  of  the  following  clauses: 

(i)  the  party  aggrieved  may  recover  the  actual  damages 
suffered  by  him  as  a  result  of  the  violation  and  any  profits  of 
the  violator  that  are  attributable  to  the  violation  which  are  not 
taken  into  account  in  computing  the  actual  damages;  in  deter- 
mining the  violator's  profits,  the  party  aggrieved  shall  be  re- 
quired to  prove  only  the  violator's  gross  revenue,  and  the  viola- 
tor shall  be  required  to  prove  his  deductible  expenses  and  the 
elements  of  profit  attributable  to  factors  other  than  the  viola- 
tion; or 

(ii)  the  party  aggrieved  may  recover  an  award  of  statutory 
damages  for  all  violations  involved  in  the  action,  in  a  sum  of 
not  less  than  $250  or  more  than  $10,000  as  the  court  considers 
just. 

(B)  In  any  case  in  which  the  court  finds  that  the  violation  was 
committed  willfully  and  for  purposes  of  commercial  advantage  or 
private  financial  gain,  the  court  in  its  discretion  may  increase  the 
award  of  damages,  whether  actual  or  statutory  under  subpara- 
graph (A),  by  an  amount  of  not  more  than  $50,000. 

(C)  In  any  case  where  the  court  finds  that  the  violator  was  not 
aware  and  had  no  reason  to  believe  that  his  acts  constituted  a  vio- 
lation of  this  section,  the  court  in  its  discretion  may  reduce  the 
award  of  damages  to  a  sum  of  not  less  than  $100. 

(D)  Nothing  in  this  title  shall  prevent  any  State  or  franchising 
authority  from  enacting  or  enforcing  laws,  consistent  with  this  sec- 
tion, regarding  the  unauthorized  interception  or  reception  of  any 
cable  service  or  other  communications  service. 
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SEC.  634.  [47  U.S.C.  554]  EQUAL  EMPLOYMENT  OPPORTUNITY. 

(a)  This  section  shall  apply  to  any  corporation,  partnership, 
association,  joint-stock  company,  or  trust  engaged  primarily  in  the 
management  or  operation  of  any  cable  system. 

(b)  Equal  opportunity  in  employment  shall  be  afforded  by  each 
entity  specified  in  subsection  (a),  and  no  person  shall  be  discrimi- 
nated against  in  employment  by  such  entity  because  of  race,  color, 
religion,  national  origin,  age,  or  sex. 

(c)  Any  entity  specified  in  subsection  (a)  shall  establish,  main- 
tain, and  execute  a  positive  continuing  program  of  specific  practices 
designed  to  ensure  equal  opportunity  in  every  aspect  of  its  employ- 
ment policies  and  practices.  Under  the  terms  of  its  program,  each 
such  entity  shall — 

(1)  define  the  responsibility  of  each  level  of  management  to 
ensure  a  positive  application  and  vigorous  enforcement  of  its 
policy  of  equal  opportunity,  and  establish  a  procedure  to  review 
and  control  managerial  and  supervisory  performance; 

(2)  inform  its  employees  and  recognized  employee  organi- 
zations of  the  equal  employment  opportunity  policy  and  pro- 
gram and  enlist  their  cooperation; 

(3)  communicate  its  equal  employment  opportunity  policy 
and  program  and  its  employment  needs  to  sources  of  qualified 
applicants  without  regard  to  race,  color,  religion,  national  ori- 
gin, age,  or  sex,  and  solicit  their  recruitment  assistance  on  a 
continuing  basis; 

(4)  conduct  a  continuing  program  to  exclude  every  form  of 
prejudice  or  discrimination  based  on  race,  color,  religion,  na- 
tional origin,  age,  or  sex,  from  its  personnel  policies  and  prac- 
tices and  working  conditions;  and 

(5)  conduct  a  continuing  review  of  job  structure  and 
employment  practices  and  adopt  positive  recruitment,  training, 
job  design,  and  other  measures  needed  to  ensure  genuine 
equality  of  opportunity  to  participate  fully  in  all  its  organiza- 
tional units,  occupations,  and  levels  of  responsibility. 

(d)(1)  Not  later  than  270  days  after  the  date  of  enactment  of 
the  Cable  Television  Consumer  Protection  and  Competition  Act  of 
1992,  and  after  notice  and  opportunity  for  hearing,  the  Commission 
shall  prescribe  revisions  in  the  rules  under  this  section  in  order  to 
implement  the  amendments  made  to  this  section  by  such  Act.  Such 
revisions  shall  be  designed  to  promote  equality  of  employment 
opportunities  for  females  and  minorities  in  each  of  the  job  cat- 
egories itemized  in  paragraph  (3). 

(2)  Such  rules  shall  specify  the  terms  under  which  an  entity 
specified  in  subsection  (a)  shall,  to  the  extent  possible — 

(A)  disseminate  its  equal  opportunity  program  to  job  appli- 
cants, employees,  and  those  with  whom  it  regularly  does  busi- 
ness; 

(B)  use  minority  organizations,  organizations  for  women, 
media,  educational  institutions,  and  other  potential  sources  of 
minority  and  female  applicants,  to  supply  referrals  whenever 
jobs  are  available  in  its  operation; 

(C)  evaluate  its  employment  profile  and  job  turnover 
against  the  availability  of  minorities  and  women  in  its  fran- 
chise area; 
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(D)  undertake  to  offer  promotions  of  minorities  and  women 
to  positions  of  greater  responsibility; 

(E)  encourage  minority  and  female  entrepreneurs  to  con- 
duct business  with  all  parts  of  its  operation;  and 

(F)  analyze  the  results  of  its  efforts  to  recruit,  hire,  pro- 
mote, and  use  the  services  of  minorities  and  women  and 
explain  any  difficulties  encountered  in  implementing  its  equal 
emplojnnent  opportunity  program. 

(3)(A)  Such  rules  also  shall  require  an  entity  specified  in  sub- 
section (a)  with  more  than  5  full-time  employees  to  file  with  the 
Commission  an  annual  statistical  report  identifying  by  race,  sex, 
and  job  title  the  number  of  employees  in  each  of  the  following  full- 
time  and  part-time  job  categories: 

(i)  Corporate  officers. 

(ii)  General  Manager. 

(iii)  Chief  Technician. 

(iv)  Comptroller. 

(v)  General  Sales  Manager. 

(vi)  Production  Manager. 

(vii)  Managers. 

(viii)  Professionals. 

(ix)  Technicians. 

(x)  Sales  Personnel. 

(xi)  Office  and  Clerical  Personnel. 

(xii)  Skilled  Craftspersons. 

(xiii)  Semiskilled  Operatives. 

(xiv)  Unskilled  Laborers. 

(xv)  Service  Workers. 
(B)  The  report  required  by  subparagraph  (A)  shall  be  made  on 
separate  forms,  provided  by  the  Commission,  for  full-time  and  part- 
time  employees.  The  Commission's  rules  shall  sufficiently  define 
the  job  categories  listed  in  clauses  (i)  through  (vi)  of  such  subpara- 
graph so  as  to  ensure  that  only  employees  who  are  principal  deci- 
sionmakers and  who  have  supervisory  authority  are  reported  for 
such  categories.  The  Commission  shall  adopt  rules  that  define  the 
job  categories  listed  in  clauses  (vii)  through  (xv)  in  a  manner  that 
is  consistent  with  the  Commission  policies  in  effect  on  June  1, 
1990.  The  Commission  shall  prescribe  the  method  by  which  entities 
shall  be  required  to  compute  and  report  the  number  of  minorities 
and  women  in  the  job  categories  listed  in  clauses  (i)  through  (x) 
and  the  number  of  minorities  and  women  in  the  job  categories 
listed  in  clauses  (i)  through  (xv)  in  proportion  to  the  total  number 
of  qualified  minorities  and  women  in  the  relevant  labor  market. 
The  report  shall  include  information  on  hiring,  promotion,  and 
recruitment  practices  necessary  for  the  Commission  to  evaluate  the 
efforts  of  entities  to  comply  with  the  provisions  of  paragraph  (2)  of 
this  subsection.  The  report  shall  be  available  for  public  inspection 
at  the  entity's  central  location  and  at  every  location  where  5  or 
more  full-time  employees  are  regularly  assigned  to  work.  Nothing 
in  this  subsection  shall  be  construed  as  prohibiting  the  Commission 
from  collecting  or  continuing  to  collect  statistical  or  other  employ- 
ment information  in  a  manner  that  it  deems  appropriate  to  carry 
out  this  section. 
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(4)  The  Commission  may  amend  such  rules  from  time  to  time 
to  the  extent  necessary  to  carry  out  the  provisions  of  this  section. 
Any  such  amendment  shall  be  made  after  notice  and  opportunity 
for  comment. 

(e)(1)  On  an  annual  basis,  the  Commission  shall  certify  each 
entity  described  in  subsection  (a)  as  in  compliance  with  this  section 
if,  on  the  basis  of  information  in  the  possession  of  the  Commission, 
including  the  report  filed  pursuant  to  subsection  (d)(3),  such  entity 
was  in  compliance,  during  the  annual  period  involved,  with  the 
requirements  of  subsections  (b),  (c),  and  (d). 

(2)  The  Commission  shall,  periodically  but  not  less  frequently 
than  every  five  years,  investigate  the  employment  practices  of  each 
entity  described  in  subsection  (a),  in  the  aggregate,  as  well  as  in 
individual  job  categories,  and  determine  whether  such  entity  is  in 
comphance  with  the  requirements  of  subsections  (b),  (c),  and  (d), 
including  whether  such  entity's  employment  practices  deny  or 
abridge  women  and  minorities  equal  employment  opportunities.  As 
part  of  such  investigation,  the  Commission  shall  review  whether 
the  entity's  reports  filed  pursuant  to  subsection  (d)(3)  accurately  re- 
flect employee  responsibilities  in  the  reported  job  classification. 

(f)(1)  If  the  Commission  finds  after  notice  and  hearing  that  the 
entity  involved  has  willfuly  or  repeatedly  without  good  cause  failed 
to  comply  with  the  requirements  of  this  section,  such  failure  shall 
constitute  a  substantial  failure  to  comply  with  this  title.  The  fail- 
ure to  obtain  certification  under  subsection  (e)  shall  not  itself  con- 
stitute the  basis  for  a  determination  of  substantial  failure  to  com- 
ply with  this  title.  For  purposes  of  this  paragraph,  the  term 
"repeatedly",  when  used  with  respect  to  failures  to  comply,  refers 
to  3  or  more  failures  during  any  7-year  period. 

(2)  Any  person  who  is  determined  by  the  Commission,  through 
an  investigation  pursuant  to  subsection  (e)  or  otherwise,  to  have 
failed  to  meet  or  failed  to  make  best  efforts  to  meet  the  require- 
ments of  this  section,  or  rules  under  this  section,  shall  be  liable  to 
the  United  States  for  a  forefeiture  penalty  of  $500  for  each  viola- 
tion. Each  day  of  a  continuing  violation  shall  constitute  a  separate 
offense.  Any  entity  defined  in  subsection  (a)  shall  not  be  liable  for 
more  than  180  days  of  forfeitures  which  accrued  prior  to  notifica- 
tion by  the  Commission  of  a  potential  violation.  Nothing  in  this 
paragraph  shall  limit  the  forfeiture  imposed  on  any  person  as  a  re- 
sult of  any  violation  that  continues  subsequent  to  such  notification. 
In  addition,  any  person  liable  for  such  penalty  may  also  have  any 
license  under  this  Act  for  cable  auxiliary  relay  service  suspended 
until  the  Commission  determines  that  the  failure  involved  has  been 
corrected.  Whoever  knowingly  makes  any  false  statement  or  sub- 
mits documentation  which  he  knows  to  be  false,  pursuant  to  an  ap- 
plication for  certification  under  this  section  shall  be  in  violation  of 
this  section. 

(3)  The  provisions  of  paragraphs  (3)  and  (4),  and  the  last  2  sen- 
tences of  paragraph  (2),  of  section  503(b)  shall  apply  to  forfeitures 
under  this  subsection. 

(4)  The  Commission  shall  provide  for  notice  to  the  public  and 
appropriate  franchising  authorities  of  any  penalty  imposed  under 
this  section. 
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(g)  Employees  or  applicants  for  employment  who  believe  they 
have  been  discriminated  against  in  violation  of  the  requirements  of 
this  section,  or  rules  under  this  section,  or  any  other  interested 
person,  may  file  a  complaint  with  the  Commission.  A  complaint  by 
any  such  person  shall  be  in  writing,  and  shall  be  signed  and  sworn 
to  by  that  person.  The  regulations  under  subsection  (d)(1)  shall 
specify  a  program,  under  authorities  otherwise  available  to  the 
Commission,  for  the  investigation  of  complaints  and  violations,  and 
for  the  enforcement  of  this  section. 

(h)(1)  For  purposes  of  this  section,  the  term  "cable  operator"  in- 
cludes any  operator  of  any  satellite  master  antenna  television  sys- 
tem, including  a  system  described  in  section  602(7)(A)  and  any 
multichannel  video  programming  distributor. 

(2)  Such  term  does  not  include  any  operator  of  a  system  which, 
in  the  aggregate,  serves  fewer  than  50  subscribers. 

(3)  In  any  case  in  which  a  cable  operator  is  the  owner  of  a  mul- 
tiple unit  dwelling,  the  requirements  of  this  section  shall  only 
apply  to  such  cable  operator  with  respect  to  its  employees  who  are 
primarily  engaged  in  cable  telecommunications. 

(i)(l)  Nothing  in  this  section  shall  affect  the  authority  of  any 
State  or  any  franchising  authority — 

(A)  to  establish  or  enforce  any  requirement  which  is  con- 
sistent with  the  requirements  of  this  section,  including  any 
requirement  which  affords  equal  employment  opportunity  pro- 
tection for  employees; 

(B)  to  establish  or  enforce  any  provision  requiring  or 
encouraging  any  cable  operator  to  conduct  business  with  enter- 
prises which  are  owned  or  controlled  by  members  of  minority 
groups  (as  defined  in  section  309(i)(3)(C)(ii)  or  which  have  their 
principal  operations  located  within  the  community  served  by 
the  cable  operator;  or 

(C)  to  enforce  any  requirement  of  a  franchise  in  effect  on 
the  effective  date  of  this  title. 

(2)  The  remedies  and  enforcement  provisions  of  this  section  are 
in  addition  to,  and  not  in  lieu  of,  those  available  under  this  or  any 
other  law. 

(3)  The  provisions  of  this  section  shall  apply  to  any  cable  oper- 
ator, whether  operating  pursuant  to  a  franchise  granted  before,  on, 
or  after  the  date  of  the  enactment  of  this  section. 

SEC.  635.  [47  U.S.C.  555]  JUDICIAL  PROCEEDINGS. 

(a)  Any  cable  operator  adversely  affected  by  any  final  deter- 
mination made  by  a  franchising  authority  under  section  621(a)(1), 
625  or  626  may  commence  an  action  within  120  days  after  receiv- 
ing notice  of  such  determination,  which  may  be  brought  in — 

(1)  the  district  court  of  the  United  States  for  any  judicial 
district  in  which  the  cable  system  is  located;  or 

(2)  in  any  State  court  of  general  jurisdiction  having  juris- 
diction over  the  parties. 

(b)  The  court  may  award  any  appropriate  relief  consistent  with 
the  provisions  of  the  relevant  section  described  in  subsection  (a) 
and  with  the  provisions  of  subsection  (a). 

(c)(1)  Notwithstanding  any  other  provision  of  law,  any  civil  ac- 
tion challenging  the  constitutionality  of  section  614  or  615  of  this 
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Act  or  any  provision  thereof  shall  be  heard  by  a  district  court  of 
three  judges  convened  pursuant  to  the  provisions  of  section  2284  of 
title  28,  United  States  Code. 

(2)  Notwithstanding  any  other  provision  of  law,  an  interlocu- 
tory or  final  judgment,  decree,  or  order  of  the  court  of  three  judges 
in  an  action  under  paragraph  (1)  holding  section  614  or  615  of  this 
Act  or  any  provision  thereof  unconstitutional  shall  be  reviewable  as 
a  matter  of  right  by  direct  appeal  to  the  Supreme  Court.  Any  such 
appeal  shall  be  filed  not  more  than  20  days  after  entry  of  such 
judgment,  decree,  or  order. 

SEC.  635A.  [47  U.S.C.  555a]  LIMITATION  OF  FRANCIHSING  AUTHORITY 
LIABILITY. 

(a)  Suits  for  Damages  Prohibited.— In  any  court  proceeding 
pending  on  or  initiated  after  the  date  of  enactment  of  this  section 
involving  any  claim  against  a  franchising  authority  or  other  gov- 
ernmental entity,  or  any  official,  member,  employee,  or  agent  of 
such  authority  or  entity,  arising  from  the  regulation  of  cable  serv- 
ice or  from  a  decision  of  approval  or  disapproval  with  respect  to  a 
grant,  renewal,  transfer,  or  amendment  of  a  franchise,  any  relief, 
to  the  extent  such  relief  is  required  by  any  other  provision  of  Fed- 
eral, State,  or  local  law,  shall  be  limited  to  injunctive  relief  and 
declaratory  relief 

(b)  Exception  for  Completed  Cases.— The  limitation  con- 
tained in  subsection  (a)  shall  not  apply  to  actions  that,  prior  to 
such  violation,  have  been  determined  by  a  final  order  of  a  court  of 
binding  jurisdiction,  no  longer  subject  to  appeal,  to  be  in  violation 
of  a  cable  operator's  rights. 

(c)  Discrimination  Claims  Permitted.— Nothing  in  this  sec- 
tion shall  be  construed  as  limiting  the  relief  authorized  with  re- 
spect to  any  claim  against  a  franchising  authority  or  other  govern- 
mental entity,  or  any  official,  member,  employee,  or  agent  of  such 
authority  or  entity,  to  the  extent  such  claim  involves  discrimination 
on  the  basis  of  race,  color,  sex,  age,  religion,  national  origin,  or 
handicap. 

(d)  Rule  of  Construction.— Nothing  in  this  section  shall  be 
construed  as  creating  or  authorizing  liability  of  any  kind,  under 
any  law,  for  any  action  or  failure  to  act  relating  to  cable  service  or 
the  granting  of  a  franchise  by  any  franchising  authority  or  other 
governmental  entity,  or  any  official,  member,  employee,  or  agent  of 
such  authority  or  entity. 

SEC.  636.   [47  U.S.C.  5561   COORDINATION  OF  FEDERAL,  STATE,  AND 
LOCAL  AUTHORITY. 

(a)  Nothing  in  this  title  shall  be  construed  to  affect  any  author- 
ity of  any  State,  political  subdivision,  or  agency  thereof,  or  fran- 
chising authority,  regarding  matters  of  public  health,  safety,  £ind 
welfare,  to  the  extent  consistent  with  the  express  provisions  of  this 
title. 

(b)  Nothing  in  this  title  shall  be  construed  to  restrict  a  State 
from  exercising  jurisdiction  with  regard  to  cable  services  consistent 
with  this  title. 

(c)  Except  as  provided  in  section  637,  any  provision  of  law  of 
any  State,  political  subdivision,  or  agency  thereof,  or  franchising 
authority,  or  any  provision  of  any  franchise  granted  by  such  au- 
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thority,  which  is  inconsistent  with  this  Act  shall  be  deemed  to  be 
preempted  and  superseded. 

(d)  For  purposes  of  this  section,  the  term  "State"  has  the  mean- 
ing given  such  term  in  section  3. 
SEC.  637.  [47  U.S.C.  557]  EXISTING  FRANCmSES. 

(a)  The  provisions  of — 

(1)  any  franchise  in  effect  on  the  effective  date  of  this  title, 
including  any  such  provisions  which  relate  to  the  designation, 
use,  or  support  for  the  use  of  channel  capacity  for  public,  edu- 
cational, or  governmental  use,  and 

(2)  any  law  of  any  State  (as  defined  in  section  3)  in  effect 
on  the  date  of  the  enactment  of  this  section,  or  any  regulation 
promulgated  pursuant  to  such  law,  which  relates  to  such  des- 
ignation, use  or  support  of  such  channel  capacity, 

shall  remain  in  effect,  subject  to  the  express  provisions  of  this  title, 
and  for  not  longer  than  the  then  current  remaining  term  of  the 
franchise  as  such  franchise  existed  on  such  effective  date. 

(b)  For  purposes  of  subsection  (a)  and  other  provisions  of  this 
title,  a  franchise  shall  be  considered  in  effect  on  the  effective  date 
of  this  title  if  such  franchise  was  granted  on  or  before  such  effective 
date. 

SEC.  638.  r47  U.S.C.  558]  CRIMINAL  AND  CIVIL  LIABILITY. 

Nothing  in  this  title  shall  be  deemed  to  affect  the  criminal  or 
civil  liability  of  cable  programmers  or  cable  operators  pursuant  to 
the  Federal,  State,  or  local  law  of  libel,  slander,  obscenity,  incite- 
ment, invasions  of  privacy,  false  or  misleading  advertising,  or  other 
similar  laws,  except  that  cable  operators  shall  not  incur  any  such 
liability  for  any  program  carried  on  any  channel  designated  for 
public,  educational,  governmental  use  or  on  any  other  channel  ob- 
tained under  section  612  or  under  similar  arrangements  unless  the 
program  involves  obscene  material. 
SEC.  639.  [47  U.S.C.  559]  OBSCENE  PROGRAMMING. 

Whoever  transmits  over  any  cable  system  any  matter  which  is 
obscene  or  otherwise  unprotected  by  the  Constitution  of  the  United 
States  shall  be  fined  under  title  18,  United  States  Code,  or  impris- 
oned not  more  than  2  years,  or  both. 

SEC.  640.  [47  U.S.C.  560]  SCRAMBLING  OF  CABLE  CHANNELS  FOR  NON- 
SUBSCRIBERS. 

(a)  Subscriber  Request. — Upon  request  by  a  cable  service 
subscriber,  a  cable  operator  shall,  without  charge,  fully  scramble  or 
otherwise  fully  block  the  audio  and  video  programming  of  each 
channel  carrying  such  programming  so  that  one  not  a  subscriber 
does  not  receive  it. 

(b)  Definition. — As  used  in  this  section,  the  term  "scramble" 
means  to  rearrange  the  content  of  the  signal  of  the  programming 
so  that  the  programming  cannot  be  viewed  or  heard  in  an  under- 
standable manner. 

SEC.  641.  [47  U.S.C.  561]  SCRAMBLING  OF  SEXUALLY  EXPLICIT  ADULT 
VIDEO  SERVICE  PROGRAMMING. 

(a)  Requirement. — In  providing  sexually  explicit  adult  pro- 
gramming or  other  programming  that  is  indecent  on  any  channel 
of  its  service  primarily  dedicated  to  sexually-oriented  programming, 
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a  multichannel  video  programming  distributor  shall  fully  scramble 
or  otherwise  fully  block  the  video  and  audio  portion  of  such  channel 
so  that  one  not  a  subscriber  to  such  channel  or  programming  does 
not  receive  it. 

(b)  Implementation. — Until  a  multichannel  video  program- 
ming distributor  complies  with  the  requirement  set  forth  in  sub- 
section (a),  the  distributor  shall  limit  the  access  of  children  to  the 
programming  referred  to  in  that  subsection  by  not  providing  such 
programming  during  the  hours  of  the  day  (as  determined  by  the 
Commission)  when  a  significant  number  of  children  are  likely  to 
view  it. 

(c)  Definition. — As  used  in  this  section,  the  term  "scramble" 
means  to  rearrange  the  content  of  the  signal  of  the  programming 
so  that  the  programming  cannot  be  viewed  or  heard  in  an  under- 
standable manner. 

PART  V— VIDEO  PROGRAMMING  SERVICES 
PROVIDED  BY  TELEPHONE  COMPANIES 

SEC.  651.  [47  U.S.C.  571 J  REGULATORY  TREATMENT  OF  VIDEO  PRO- 
GRAMMING SERVICES. 

(a)  Limitations  on  Cable  Regulation.— 

(1)  Radio- BASED  systems.— To  the  extent  that  a  common 
carrier  (or  any  other  person)  is  providing  video  programming 
to  subscribers  using  radio  communication,  such  carrier  (or 
other  person)  shall  be  subject  to  the  requirements  of  title  III 
and  section  652,  but  shall  not  otherwise  be  subject  to  the 
requirements  of  this  title. 

(2)  Common  carrl\ge  of  video  traffic— To  the  extent 
that  a  common  carrier  is  providing  transmission  of  video  pro- 
gramming on  a  common  carrier  basis,  such  carrier  shall  be 
subject  to  the  requirements  of  title  II  and  section  652,  but  shall 
not  otherwise  be  subject  to  the  requirements  of  this  title.  This 
paragraph  shall  not  affect  the  treatment  under  section 
602(7)(C)  of  a  facility  of  a  common  carrier  as  a  cable  system. 

(3)  Cable  systems  and  open  video  systems. — To  the  ex- 
tent that  a  common  carrier  is  providing  video  programming  to 
its  subscribers  in  any  manner  other  than  that  described  in 
paragraphs  (1)  and  (2) — 

(A)  such  carrier  shall  be  subject  to  the  requirements  of 
this  title,  unless  such  programming  is  provided  by  means 
of  an  open  video  system  for  which  the  Commission  has  ap- 
proved a  certification  under  section  653;  or 

(B)  if  such  programming  is  provided  by  means  of  an 
open  video  system  for  which  the  Commission  has  approved 
a  certification  under  section  653,  such  carrier  shall  be  sub- 
ject to  the  requirements  of  this  part,  but  shall  be  subject 
to  parts  I  through  IV  of  this  title  only  as  provided  in 
653(c). 

(4)  Election  to  operate  as  open  video  system.— A  com- 
mon carrier  that  is  providing  video  programming  in  a  manner 
described  in  paragraph  (1)  or  (2),  or  a  combination  thereof, 
may  elect  to  provide  such  programming  by  means  of  an  open 
video  system  that  complies  with  section  653.  If  the  Commission 
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approves  such  carrier's  certification  under  section  653,  such 
carrier  shall  be  subject  to  the  requirements  of  this  part,  but 
shall  be  subject  to  parts  I  through  IV  of  this  title  only  as  pro- 
vided in  653(c). 

(b)  Limitations  on  Interconnection  Obligations.— A  local 
exchange  carrier  that  provides  cable  service  through  an  open  video 
system  or  a  cable  system  shall  not  be  required,  pursuant  to  title 
II  of  this  Act,  to  make  capacity  available  on  a  nondiscriminatory 
basis  to  any  other  person  for  the  provision  of  cable  service  directly 
to  subscribers. 

(c)  Additional  Regulatory  Relief. — A  common  carrier  shall 
not  be  required  to  obtain  a  certificate  under  section  214  with  re- 
spect to  the  establishment  or  operation  of  a  system  for  the  delivery 
of  video  programming. 

SEC.  652.  [47  U.S.C.  572]  PROfflBITION  ON  BUY  OUTS. 

(a)  Acquisitions  by  Carriers.— No  local  exchange  carrier  or 
any  affiliate  of  such  carrier  owned  by,  operated  by,  controlled  by, 
or  under  common  control  with  such  carrier  may  purchase  or  other- 
wise acquire  directly  or  indirectly  more  than  a  10  percent  financial 
interest,  or  any  management  interest,  in  any  cable  operator  pro- 
viding cable  service  within  the  local  exchange  carrier's  telephone 
service  area. 

(b)  Acquisitions  by  Cable  Operators.— No  cable  operator  or 
affiliate  of  a  cable  operator  that  is  owned  by,  operated  by,  con- 
trolled by,  or  under  common  ownership  with  such  cable  operator 
may  purchase  or  otherwise  acquire,  directly  or  indirectly,  more 
than  a  10  percent  financial  interest,  or  any  management  interest, 
in  any  local  exchange  carrier  providing  telephone  exchange  service 
within  such  cable  operator's  franchise  area. 

(c)  Joint  Ventures. — A  local  exchange  carrier  and  a  cable  op- 
erator whose  telephone  service  area  and  cable  franchise  area, 
respectively,  are  in  the  same  market  may  not  enter  into  any  joint 
venture  or  partnership  to  provide  video  programming  directly  to 
subscribers  or  to  provide  telecommunications  services  within  such 
market. 

(d)  Exceptions.— 

(1)  Rural  systems.— Notwithstanding  subsections  (a),  (b), 
and  (c)  of  this  section,  a  local  exchange  carrier  (with  respect  to 
a  cable  system  located  in  its  telephone  service  area)  and  a 
cable  operator  (with  respect  to  the  facilities  of  a  local  exchange 
carrier  used  to  provide  telephone  exchange  service  in  its  cable 
franchise  area)  may  obtain  a  controlling  interest  in,  manage- 
ment interest  in,  or  enter  into  a  joint  venture  or  partnership 
with  the  operator  of  such  system  or  facilities  for  the  use  of 
such  system  or  facilities  to  the  extent  that — 

(A)  such  system  or  facilities  only  serve  incorporated  or 
unincorporated — 

(i)  places  or  territories  that  have  fewer  than 
35,000  inhabitants;  and 

(ii)  are  outside  an  urbanized  area,  as  defined  by 
the  Bureau  of  the  Census;  and 

(B)  in  the  case  of  a  local  exchange  carrier,  such  sys- 
tem, in  the  aggregate  with  any  other  system  in  which  such 
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carrier  has  an  interest,  serves  less  than  10  percent  of  the 
households  in  the  telephone  service  area  of  such  carrier. 

(2)  Joint  use. — Notwithstanding  subsection  (c),  a  local  ex- 
change carrier  may  obtain,  with  the  concurrence  of  the  cable 
operator  on  the  rates,  terms,  and  conditions,  the  use  of  that 
part  of  the  transmission  facilities  of  a  cable  system  extending 
from  the  last  multi-user  terminal  to  the  premises  of  the  end 
user,  if  such  use  is  reasonably  limited  in  scope  and  duration, 
as  determined  by  the  Commission. 

(3)  Acquisitions  in  competitive  markets. — Notwith- 
standing subsections  (a)  and  (c),  a  local  exchange  carrier  may 
obtain  a  controlling  interest  in,  or  form  a  joint  venture  or  other 
partnership  with,  or  provide  financing  to,  a  cable  system  (here- 
inafter in  this  paragraph  referred  to  as  "the  subject  cable  sys- 
tem"), if^ 

(A)  the  subject  cable  system  operates  in  a  television 
market  that  is  not  in  the  top  25  markets,  and  such  market 
has  more  than  1  cable  system  operator,  and  the  subject 
cable  system  is  not  the  cable  system  with  the  most  sub- 
scribers in  such  television  market; 

(B)  the  subject  cable  system  and  the  cable  system  with 
the  most  subscribers  in  such  television  market  held  on 
May  1,  1995,  cable  television  franchises  from  the  largest 
municipality  in  the  television  market  and  the  boundaries 
of  such  franchises  were  identical  on  such  date; 

(C)  the  subject  cable  system  is  not  owned  by  or  under 
common  ownership  or  control  of  any  one  of  the  50  cable 
system  operators  with  the  most  subscribers  as  such  opera- 
tors existed  on  May  1,  1995;  and 

(D)  the  system  with  the  most  subscribers  in  the  tele- 
vision market  is  owned  by  or  under  common  ownership  or 
control  of  any  one  of  the  10  largest  cable  system  operators 
as  such  operators  existed  on  May  1,  1995. 

(4)  Exempt  cable  systems. — Subsection  (a)  does  not  apply 
to  any  cable  system  if— 

(A)  the  cable  system  serves  no  more  than  17,000  cable 
subscribers,  of  which  no  less  than  8,000  live  within  an 
urban  area,  and  no  less  than  6,000  live  within  a  nonurban- 
ized  area  as  of  June  1,  1995; 

(B)  the  cable  system  is  not  owned  by,  or  under  com- 
mon ownership  or  control  with,  any  of  the  50  largest  cable 
system  operators  in  existence  on  June  1,  1995;  and 

(C)  the  cable  system  operates  in  a  television  market 
that  was  not  in  the  top  100  television  markets  as  of  June 
1,  1995. 

(5)  Small  cable  systems  in  nonurban  areas. — Notwith- 
standing subsections  (a)  and  (c),  a  local  exchange  carrier  with 
less  than  $100,000,000  in  annual  operating  revenues  (or  any 
affiliate  of  such  carrier  owned  by,  operated  by,  controlled  by, 
or  under  common  control  with  such  carrier)  may  purchase  or 
otherwise  acquire  more  than  a  10  percent  financial  interest  in, 
or  any  management  interest  in,  or  enter  into  a  joint  venture 
or  partnership  with,  any  cable  system  within  the  local  ex- 
change carrier's  telephone  service  area  that  serves  no  more 
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than  20,000  cable  subscribers,  if  no  more  than  12,000  of  those 
subscribers  hve  within  an  urbanized  area,  as  defined  by  the 
Bureau  of  the  Census. 

(6)  Waivers. — The  Commission  may  waive  the  restrictions 
of  subsections  ^  (a),  (b),  or  (c)  only  if — 

(A)  the  Commission  determines  that,  because  of  the 
nature  of  the  market  served  by  the  affected  cable  system 
or  facilities  used  to  provide  telephone  exchange  service — 

(i)  the  affected  cable  operator  or  local  exchange 
carrier  would  be  subjected  to  undue  economic  distress 
by  the  enforcement  of  such  provisions; 

(ii)  the  system  or  facilities  would  not  be  economi- 
cally viable  if  such  provisions  were  enforced;  or 

(iii)  the  anticompetitive  effects  of  the  proposed 
transaction  are  clearly  outweighed  in  the  public  inter- 
est by  the  probable  effect  of  the  transaction  in  meeting 
the  convenience  and  needs  of  the  community  to  be 
served;  and 

(B)  the  local  franchising  authority  approves  of  such 
waiver. 

(e)  Definition  of  Telephone  Service  Area.— For  purposes  of 
this  section,  the  term  "telephone  service  area"  when  used  in  con- 
nection with  a  common  carrier  subject  in  whole  or  in  part  to  title 
II  of  this  Act  means  the  area  within  which  such  carrier  provided 
telephone  exchange  service  as  of  January  1,  1993,  but  if  any  com- 
mon carrier  after  such  date  transfers  its  telephone  exchange  serv- 
ice facilities  to  another  common  carrier,  the  area  to  which  such 
facilities  provide  telephone  exchange  service  shall  be  treated  as 
part  of  the  telephone  service  area  of  the  acquiring  common  carrier 
and  not  of  the  selling  common  carrier. 
SEC.  653.  [47  U.S.C.  573]  ESTABLISHMENT  OF  OPEN  VTOEO  SYSTEMS. 

(a)  Open  Video  Systems.— 

(1)  Certificates  of  compliance.— A  local  exchange  car- 
rier may  provide  cable  service  to  its  cable  service  subscribers 
in  its  telephone  service  area  through  an  open  video  system 
that  complies  with  this  section.  To  the  extent  permitted  by 
such  regulations  as  the  Commission  may  prescribe  consistent 
with  the  public  interest,  convenience,  and  necessity,  an  oper- 
ator of  a  cable  system  or  any  other  person  may  provide  video 
programming  through  an  open  video  system  that  complies  with 
this  section.  An  operator  of  an  open  video  system  shall  qualify 
for  reduced  regulatory  burdens  under  subsection  (c)  of  this  sec- 
tion if  the  operator  of  such  system  certifies  to  the  Commission 
that  such  carrier  complies  with  the  Commission's  regulations 
under  subsection  (b)  and  the  Commission  approves  such  certifi- 
cation. The  Commission  shall  publish  notice  of  the  receipt  of 
any  such  certification  and  shall  act  to  approve  or  disapprove 
any  such  certification  within  10  days  after  receipt  of  such  cer- 
tification. 

(2)  Dispute  resolution. — The  Commission  shall  have  the 
authority  to  resolve  disputes  under  this  section  and  the  regula- 
tions prescribed  thereunder.  Any  such  dispute  shall  be  resolved 
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within  180  days  after  notice  of  such  dispute  is  submitted  to  the 
Commission.  At  that  time  or  subsequently  in  a  separate  dam- 
ages proceeding,  the  Commission  may,  in  the  case  of  any  viola- 
tion of  this  section,  require  carriage,  award  damages  to  any 
person  denied  carriage,  or  any  combination  of  such  sanctions. 
Any  aggrieved  party  may  seek  any  other  remedy  available 
under  this  Act. 
(b)  Commission  Actions.— 

(1)  Regulations  required. — Within  6  months  after  the 
date  of  enactment  of  the  Telecommunications  Act  of  1996,  the 
Commission  shall  complete  all  actions  necessary  (including  any 
reconsideration)  to  prescribe  regulations  that — 

(A)  except  as  required  pursuant  to  section  611,  614,  or 
615,  prohibit  an  operator  of  an  open  video  system  from  dis- 
criminating among  video  programming  providers  with  re- 
gard to  carriage  on  its  open  video  system,  and  ensure  that 
the  rates,  terms,  and  conditions  for  such  carriage  are  just 
and  reasonable,  and  are  not  unjustly  or  unreasonably  dis- 
criminatory; 

(B)  if  demand  exceeds  the  channel  capacity  of  the  open 
video  system,  prohibit  an  operator  of  an  open  video  system 
and  its  affiliates  from  selecting  the  video  programming 
services  for  carriage  on  more  than  one-third  of  the  acti- 
vated channel  capacity  on  such  system,  but  nothing  in  this 
subparagraph  shall  be  construed  to  limit  the  number  of 
channels  that  the  carrier  and  its  affiliates  may  offer  to 
provide  directly  to  subscribers; 

(C)  permit  an  operator  of  an  open  video  system  to 
carry  on  only  one  channel  any  video  programming  service 
that  is  offered  by  more  than  one  video  programming  pro- 
vider (including  the  local  exchange  carrier's  video  program- 
ming affiliate):  Provided,  That  subscribers  have  ready  and 
immediate  access  to  any  such  video  programming  service; 

(D)  extend  to  the  distribution  of  video  programming 
over  open  video  systems  the  Commission's  regulations  con- 
cerning sports  exclusivity  (47  C.F.R.  76.67),  network  non- 
duplication  (47  C.F.R.  76.92  et  seq.),  and  syndicated  exclu- 
sivity (47  C.F.R.  76.151  et  seq.);  and 

(E)(i)  prohibit  an  operator  of  an  open  video  system 
from  unreasonably  discriminating  in  favor  of  the  operator 
or  its  affiliates  with  regard  to  material  or  information  (in- 
cluding advertising)  provided  by  the  operator  to  sub- 
scribers for  the  purposes  of  selecting  programming  on  the 
open  video  system,  or  in  the  way  such  material  or  informa- 
tion is  presented  to  subscribers; 

(ii)  require  an  operator  of  an  open  video  system  to  en- 
sure that  video  programming  providers  or  copjrright  hold- 
ers (or  both)  are  able  suitably  and  uniquely  to  identify 
their  programming  services  to  subscribers; 

(iii)  if  such  identification  is  transmitted  as  part  of  the 
programming  signal,  require  the  carrier  to  transmit  such 
identification  without  change  or  alteration;  and 

(iv)  prohibit  an  operator  of  an  open  video  system  from 
omitting  television  broadcast  stations  or  other  unaffiliated 
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video  programming  services  carried  on  such  system  from 

any  navigational  device,  guide,  or  menu. 

(2)  Consumer  access. — Subject  to  the  requirements  of 
paragraph  (1)  and  the  regulations  thereunder,  nothing  in  this 
section  prohibits  a  common  carrier  or  its  affiliate  from  negoti- 
ating mutually  agreeable  terms  and  conditions  with  over-the- 
air  broadcast  stations  and  other  unaffiliated  video  program- 
ming providers  to  allow  consumer  access  to  their  signals  on 
any  level  or  screen  of  any  gateway,  menu,  or  other  program 
guide,  whether  provided  by  the  carrier  or  its  affiliate, 
(c)  Reduced  Regulatory  Burdens  for  Open  Video  Sys- 
tems.— 

(1)  In  general. — Any  provision  that  applies  to  a  cable  op- 
erator under — 

(A)  sections  613  (other  than  subsection  (a)  thereof), 
616,  623(f),  628,  631,  and  634  of  this  title,  shall  apply, 

(B)  sections  611,  614,  and  615  of  this  title,  and  section 
325  of  title  III,  shall  apply  in  accordance  with  the  regula- 
tions prescribed  under  paragraph  (2),  and 

(C)  sections  612  and  617,  and  parts  III  and  IV  (other 
than  sections  623(f),  628,  631,  and  634),  of  this  title  shall 
not  apply, 

to  any  operator  of  an  open  video  system  for  which  the  Commis- 
sion has  approved  a  certification  under  this  section. 

(2)  Implementation.— 

(A)  Commission  action. — In  the  rulemaking  pro- 
ceeding to  prescribe  the  regulations  required  by  subsection 
(b)(1),  the  Commission  shall,  to  the  extent  possible,  impose 
obligations  that  are  no  greater  or  lesser  than  the  obliga- 
tions contained  in  the  provisions  described  in  paragraph 
(1)(B)  of  this  subsection.  The  Commission  shall  complete 
all  action  (including  any  reconsideration)  to  prescribe  such 
regulations  no  later  than  6  months  after  the  date  of  enact- 
ment of  the  Telecommunications  Act  of  1996. 

(B)  Fees. — An  operator  of  an  open  video  system  under 
this  part  may  be  subject  to  the  payment  of  fees  on  the 
gross  revenues  of  the  operator  for  the  provision  of  cable 
service  imposed  by  a  local  franchising  authority  or  other 
governmental  entity,  in  lieu  of  the  franchise  fees  permitted 
under  section  622.  The  rate  at  which  such  fees  are  im- 
posed shall  not  exceed  the  rate  at  which  franchise  fees  are 
imposed  on  any  cable  operator  transmitting  video  pro- 
gramming in  the  franchise  area,  as  determined  in  accord- 
ance with  regulations  prescribed  by  the  Commission.  An 
operator  of  an  open  video  system  may  designate  that  por- 
tion of  a  subscriber's  bill  attributable  to  the  fee  under  this 
subparagraph  as  a  separate  item  on  the  bill. 

(3)  Regulatory  streamlining.— With  respect  to  the 
establishment  and  operation  of  an  open  video  system,  the 
requirements  of  this  section  shall  apply  in  lieu  of,  and  not  in 
addition  to,  the  requirements  of  title  II. 

(4)  Treatment  as  cable  operator. — Nothing  in  this  Act 
precludes  a  video  programming  provider  making  use  of  an 
open  video  system  from  being  treated  as  an  operator  of  a  cable 
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system  for  purposes  of  section  111  of  title  17,  United  States 

Code. 

(d)  Definition  of  Telephone  Service  Area.— For  purposes  of 
this  section,  the  term  "telephone  service  area"  when  used  in  con- 
nection with  a  common  carrier  subject  in  whole  or  in  part  to  title 
II  of  this  Act  means  the  area  within  which  such  carrier  is  offering 
telephone  exchange  service. 

TITLE  VII— MISCELLANEOUS 
PROVISIONS 

SEC.  701.  [47  U.S.C.  601]  TRANSFER  TO  COMMISSION  OF  DUTIES,  POW- 
ERS, AND  FUNCTIONS  UNDER  EXISTING  LAW. 

(a)  All  duties,  powers,  and  functions  of  the  Interstate  Com- 
merce Commission  under  the  Act  of  August  7,  1888  (25  Stat.  382), 
relating  to  operation  of  telegraph  lines  by  railroad  and  telegraph 
companies  granted  Government  aid  in  the  construction  of  their 
lines,  are  hereby  imposed  upon  and  vested  in  the  Commission:  Pro- 
vided, That  such  transfer  of  duties,  powers,  and  functions  shall  not 
be  construed  to  affect  the  duties,  powers,  functions,  or  jurisdiction 
of  the  Interstate  Commerce  Commission  under,  or  to  interfere  with 
or  prevent  the  enforcement  of,  the  Interstate  Commerce  Act  and  all 
Acts  amendatory  thereof  or  supplemental  thereto. 

(b)  All  duties,  powers,  and  functions  of  the  Postmaster  General 
with  respect  to  telegraph  companies  and  telegraph  lines  under  any 
existing  provision  of  law  are  hereby  imposed  upon  and  vested  in 
the  Commission. 

[Section  702  was  repealed  by  Public  Law  103-414,  section 
304(a)(13),  108  Stat.  4296-7.] 

[Section  703  was  repealed  by  Public  Law  103-414,  section 
304(a)(13),  108  Stat.  4296-7.] 

SEC.    704.    [47    U.S.C.    604]    EFFECT    OF    TRANSFERS,    REPEALS,   AND 
AMENDMENTS. 

(a)  All  orders,  determinations,  rules,  regulations,  permits,  con- 
tracts, licenses,  and  privileges  which  have  been  issued,  made,  or 
granted  by  the  Interstate  Commerce  Commission,  the  Federal 
Radio  Commission,  or  the  Postmaster  General,  under  any  provision 
of  law  repealed  or  amended  by  this  Act  or  in  the  exercise  of  duties, 
powers,  or  functions  transferred  to  the  Commission  by  this  Act, 
and  which  are  in  effect  at  the  time  this  section  takes  effect,  shall 
continue  in  effect  until  modified,  terminated,  superseded,  or  re- 
pealed by  the  Commission  or  by  operation  of  law. 

(b)  All  records  transferred  to  the  Commission  under  this  Act 
shall  be  available  for  use  by  the  Commission  to  the  same  extent  as 
if  such  records  were  originally  records  of  the  Commission.  All  final 
valuations  and  determinations  of  depreciation  charges  by  the  Inter- 
state Commerce  Commission  with  respect  to  common  carriers  en- 
gaged in  radio  or  wire  communication,  and  all  orders  of  the  Inter- 
state Commerce  Commission  with  respect  to  such  valuations  and 
determinations,  shall  have  the  same  force  and  effect  as  though 
made  by  the  Commission  under  this  Act. 
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SEC.  705.   [47  U.S.C.  605]  UNAUTHORIZED  PUBLICATION  OF  COMMU- 
NICATIONS. 

(a)  Except  as  authorized  by  chapter  119,  title  18,  United  States 
Code,  1  no  person  receiving,  assisting  in  receiving,  transmitting,  or 
assisting  in  transmitting,  any  interstate  or  foreign  communication 
by  wire  or  radio  shall  divulge  or  publish  the  existence,  contents, 
substance,  purport,  effect,  or  meaning  thereof,  except  through  au- 
thorized channels  of  transmission  or  reception,  (1)  to  any  person 
other  than  the  addressee,  his  agent,  or  attorney,  (2)  to  a  person 
employed  or  authorized  to  forward  such  communication  to  its  des- 
tination, (3)  to  proper  accounting  or  distributing  officers  of  the  var- 
ious communicating  centers  over  which  the  communication  may  be 
passed,  (4)  to  the  master  of  a  ship  under  whom  he  is  serving,  (5) 
in  response  to  a  subpena  issued  by  a  court  of  competent  jurisdic- 
tion, or  (6)  on  demand  of  other  lawful  authority.  No  person  not 
being  authorized  by  the  sender  shall  intercept  any  radio  commu- 
nication and  divulge  or  publish  the  existence,  contents,  substance, 
purport,  effect,  or  meaning  of  such  intercepted  communication  to 
any  person.  No  person  not  being  entitled  thereto  shall  receive  or 
assist  in  receiving  any  interstate  or  foreign  communication  by  radio 
and  use  such  communication  (or  any  information  therein  contained) 
for  his  own  benefit  or  for  the  benefit  of  another  not  entitled  thereto. 
No  person  having  received  any  intercepted  radio  communication  or 
having  become  acquainted  with  the  contents,  substance,  purport, 
effect,  or  meaning  of  such  communication  (or  any  part  thereof) 
knowing  that  such  communication  was  intercepted,  shall  divulge  or 
publish  the  existence,  contents,  substance,  purport,  effect,  or  mean- 
ing of  such  communication  (or  any  part  thereof)  or  use  such  com- 
munication (or  any  information  therein  contained)  for  his  own  ben- 
efit or  for  the  benefit  of  another  not  entitled  thereto.  This  section 
shall  not  apply  to  the  receiving,  divulging,  publishing,  or  utilizing 
the  contents  of  any  radio  communication  which  is  transmitted  by 
any  station  for  the  use  of  the  general  public,  which  relates  to  ships, 
aircraft,  vehicles,  or  persons  in  distress,  or  which  is  transmitted  by 
an  amateur  radio  station  operator  or  by  a  citizens  band  radio  oper- 
ator. 

(b)  The  provisions  of  subsection  (a)  shall  not  apply  to  the  inter- 
ception or  receipt  by  any  individual,  or  the  assisting  (including  the 
manufacture  or  sale)  of  such  interception  or  receipt,  of  any  satellite 
cable  programming  for  private  viewing  if — 

(1)  the  programming  involved  is  not  encrypted;  and 

(2)(A)    a    marketing    system    is    not    established    under 

which — 

(i)  an  agent  or  agents  have  been  lawfully  designated 
for  the  purpose  of  authorizing  private  viewing  by  individ- 
uals, and 

(ii)  such  authorization  is  available  to  the  individual  in- 
volved from  the  appropriate  agent  or  agents;  or 
(B)  a  marketing  system  described  in  subparagraph  (A)  is 

established  and  the  individuals  receiving  such  programming 


118  U.S.C.  §2511(2)  authorizes  cert:ain  interception  of  communications  by  communications 
common  carriers  and  by  the  Federal  Communications  Commission.  Also,  electronic  surveillance 
for  foreign  intelligence  purposes  is  addessed  in  Pub.  Law  No.  95-5il,  92  Stat.  1783  (see 
§§102(aX4)and  105(f)(2XC)),  Oct.  25,  1978. 
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has    obtained    authorization   for   private   viewing   under   that 
system. 

(c)  1  No  person  shall  encrypt  or  continue  to  encrypt  satellite 
delivered  programs  included  in  the  National  Program  Service  of  the 
Public  Broadcasting  Service  and  intended  for  public  viewing  by  re- 
transmission by  television  broadcast  stations;  except  that  as  long 
as  at  least  one  unencrypted  satellite  transmission  of  any  program 
subject  to  this  subsection  is  provided,  this  subsection  shall  not  pro- 
hibit additional  encrypted  satellite  transmissions  of  the  same  pro- 
gram. 

(d)  For  purposes  of  this  section — 

(1)  the  term  "satellite  cable  programming"  means  video 
programming  which  is  transmitted  via  satellite  and  which  is 
primarily  intended  for  the  direct  receipt  by  cable  operators  for 
their  retransmission  to  cable  subscribers; 

(2)  the  term  "agent,"  with  respect  to  any  person,  includes 
an  employee  of  such  person; 

(3)  the  term  "encrypt,"  when  used  with  respect  to  satelhte 
cable  programming,  means  to  transmit  such  programming  in  a 
form  whereby  the  aural  and  visual  characteristics  (or  both)  are 
modified  or  altered  for  the  purpose  of  preventing  the  unauthor- 
ized receipt  of  such  programming  by  persons  without  author- 
ized equipment  which  is  designed  to  eliminate  the  effects  of 
such  modification  or  alteration; 

(4)  the  term  "private  viewing"  means  the  veiwing  for  pri- 
vate use  in  an  individual's  dwelling  unit  by  means  of  equip- 
ment, owned  or  operated  by  such  individual,  capable  of  receiv- 
ing satellite  cable  programming  directly  from  a  satellite; 

(5)  the  term  "private  financial  gain"  shall  not  include  the 
gain  resulting  to  any  individual  for  the  private  use  of  such 
individual's  dwelling  unit  of  any  programming  for  which  the 
individual  has  not  obtained  authorization  for  that  use;  and 

(6)  the  term  "any  person  aggrieved"  shall  include  any  per- 
son with  proprietary  rights  in  the  intercepted  communication 
by  wire  or  radio,  including  wholesale  or  retail  distributors  of 
satellite  cable  programming,  and,  in  the  case  of  a  violation  of 
paragraph  (4)  of  subsection  (e),  shall  also  include  any  person 
engaged  in  the  lawful  manufacture,  distribution,  or  sale  of 
equipment  necessary  to  authorize  or  receive  satellite  cable  pro- 
gramming. 

(e)(1)  Any  person  who  willfully  violates  subsection  (a)  shall  be 
fined  not  more  than  $2,000  or  imprisoned  for  not  more  than  6 
months,  or  both. 

(2)  Any  person  who  violates  subsecton  (a)  willfully  and  for  pur- 
poses of  direct  or  indirect  commerical  advantage  or  private  finan- 
cial gain  shall  be  fined  not  more  than  $50,000  or  imprisoned  for  not 
more  than  2  years,  or  both,  for  the  first  such  conviction  and  shall 


'Subsection  (c)  of  section  705  (formerly  section  605)  was  added  by  section  11  of  Public  Law 
100-626  (the  Public  Telecommunications  Act  of  1988).  Section  11  of  that  public  law  also  redesig- 
nated the  following  subsections  as  subsections  (d)  through  (fi.  However,  this  redesignation  was 
not  reflected  in  the  amendments  to  those  subsections  contained  in  sections  204  and  205  of  Public 
Law  100-667  (the  Satellite  Home  Viewer  Act  of  1988).  This  compilation  executes  those  amend- 
ments to  the  redesignated  subsections. 
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be  fined  not  more  than  $100,000  or  imprisoned  for  not  more  than 

5  years,  or  both,  for  any  subsequent  conviction. 

(3)(A)  Any  person  aggrieved  by  any  violation  of  subsection  (a) 

or  paragraph  (4)  of  this  subsection  may  bring  a  civil  action  in  a 

United  States  district  court  or  in  any  other  court  of  competent 

jurisdiction. 

(B)  The  court— 

(i)  may  grant  temporary  and  final  injunctions  on  such 
terms  as  it  may  deem  reasonable  to  prevent  or  restrain  viola- 
tions of  subsection  (a); 

(ii)  may  award  damages  as  described  in  subparagraph  (C); 
and 

(iii)  shall  direct  the  recovery  of  full  costs,  including  award- 
ing reasonable  attorneys'  fees  to  an  aggrieved  party  who  pre- 
vails. 
(C)(i)  Damages  awarded  by  any  court  under  this  section  shall 

be  computed,  at  the  election  of  the  aggrieved  party,  in  accordance 

with  either  of  the  following  subclauses; 

(I)  the  party  aggrieved  may  recover  the  actual  damages 
suffered  by  him  as  a  result  of  the  violation  and  any  profits  of 
the  violator  that  are  attributable  to  the  violation  which  are  not 
taken  into  account  in  computing  the  actual  damages;  in  deter- 
miiiing  the  violator's  profits,  the  party  aggrieved  shall  be  re- 
quired to  prove  only  the  violator's  gross  revenue,  and  the  viola- 
tor shall  be  required  to  prove  his  deductible  expenses  and  the 
elements  of  profit  attributable  to  factors  other  than  the  viola- 
tion; or 

(II)  the  party  aggrieved  may  recover  an  award  of  statutory 
damages  for  each  violation  of  subsection  (a)  involved  in  the  ac- 
tion in  a  sum  of  not  less  than  $1,000  or  more  than  $10,000, 
as  the  court  considers  just,  and  for  each  violation  of  paragraph 
(4)  of  this  subsection  involved  in  the  action  an  aggrieved  party 
may  recover  statutory  damages  in  a  sum  not  less  than  $10,000, 
or  more  than  $100,000,  as  the  court  considers  just. 

(ii)  In  any  case  in  which  the  court  finds  that  the  violation  was 
committed  willfully  and  for  purposes  of  direct  or  indirect  commer- 
cial advantage  or  private  financial  gain,  the  court  in  its  discretion 
may  increase  the  award  of  damages,  whether  actual  or  statutory, 
by  an  amount  of  not  more  than  $100,000  for  each  violation  of  sub- 
section (a). 

(iii)  In  any  case  where  the  court  finds  that  the  violator  was  not 
aware  and  had  no  reason  to  believe  that  his  acts  constituted  a  vio- 
lation of  this  section,  the  court  in  its  discretion  may  reduce  the 
award  of  damages  to  a  sum  of  not  less  than  $250. 

(4)  Any  person  who  manufactures,  assembles,  modifies,  im- 
ports, exports,  sells,  or  distributes  any  electronic,  mechanical,  or 
other  device  or  equipment,  knowing  or  having  reason  to  know  that 
the  device  or  equipment  is  primarily  of  assistance  in  the  unauthor- 
ized decrjT^tion  of  satellite  cable  programming,  or  direct-to-home 
satellite  services,  or  is  intended  for  any  other  activity  prohibited  by 
subsection  (a),  shall  be  fined  not  more  than  $500,000  for  each  viola- 
tion, or  imprisoned  for  not  more  than  5  years  for  each  violation,  or 
both.  For  purposes  of  all  penalties  and  remedies  established  for  vio- 
lations of  this  paragraph,  the  prohibited  activity  established  herein 
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as  it  applies  to  each  such  device  shall  be  deemed  a  separate  viola- 
tion. 

(5)  The  penalties  under  this  subsection  shall  be  in  addition  to 
those  prescribed  under  any  other  provision  of  this  title. 

(6)  Nothing  in  this  subsection  shall  prevent  any  State,  or  polit- 
ical subdivision  thereof,  from  enacting  or  enforcing  any  laws  with 
respect  to  the  importation,  sale,  manufacture,  or  distribution  of 
equipment  by  any  person  with  the  intent  of  its  use  to  assist  in  the 
interception  or  receipt  of  radio  communications  prohibited  by  sub- 
section (a). 

(f)  Nothing  in  this  section  shall  affect  any  right,  obligation,  or 
liability  under  title  17,  United  States  Code,  any  rule,  regulation,  or 
order  thereunder,  or  any  other  applicable  Federal,  State,  or  local 
law. 

(g)  The  Commission  1  shall  initiate  an  inquiry  concerning  the 
need  for  a  universal  encryption  standard  that  permits  decryption 
of  satellite  cable  programming  intended  for  private  viewing.  In  con- 
ducting such  inquiry,  the  Commission  shall  take  into  account — 

(1)  consumer  costs  and  benefits  of  any  such  standard,  in- 
cluding consumer  investment  in  equipment  in  operation; 

(2)  incorporation  of  technological  enhancements,  including 
advanced  television  formats; 

(3)  whether  any  such  standard  would  effectively  prevent 
present  and  future  unauthorized  decryption  of  satellite  cable 
programming; 

(4)  the  costs  and  benefits  of  any  such  standard  on  other 
authorized  users  of  encrypted  satellite  cable  programming,  in- 
cluding cable  systems  and  satellite  master  antenna  television 
systems; 

(5)  the  effect  of  any  such  standard  on  competition  in  the 
manufacture  of  decryption  equipment;  and 

(6)  the  impact  of  the  time  delay  associated  with  the  Com- 
mission procedures  necessary  for  establishment  of  such 
standards. 

(h)  If  the  Commission  finds,  based  on  the  information  gathered 
from  the  inquiry  required  by  subsection  (g),  that  a  universal 
encryption  standard  is  necessary  and  in  the  public  interest,  the 
Commission  shall  initiate  a  rulemaking  to  establish  such  a  stand- 
ard. 

SEC.  706.  [47  U.S.C.  606]  WAR  EMERGENCY— POWERS  OF  PRESmENT. 

(a)  During  the  continuance  of  a  war  in  which  the  United  States 
is  engaged,  the  President  is  authorized,  if  he  finds  it  necessary  for 
the  national  defense  and  security,  to  direct  that  such  communica- 
tions as  in  his  judgment  may  be  essential  to  the  national  defense 
and  security  shall  have  preference  or  priority  with  any  carrier  sub- 
ject to  this  Act.  He  may  give  these  directions  at  and  for  such  times 
as  he  may  determine,  and  may  modify,  change,  suspend,  or  annul 
them  and  for  any  such  purpose  he  is  hereby  authorized  to  issue  or- 
ders directly,  or  through  such  person  or  persons  as  he  designates 
for  the  purpose,  or  through  the  Commission.  Any  carrier  compljdng 
with  any  such  order  or  direction  or  preference  or  priority  herein 


iThis  compilation  reflects  amendments  contained  in  section  304(aK15)  of  the  Communications 
Assistance  for  Law  Enforcement  Act  (P.L.  103-414). 
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authorized  shall  be  exempt  from  any  and  all  provisions  in  existing 
law  imposing  civil  or  criminal  penalties,  obligations,  or  liabilities 
upon  carriers  by  reason  of  giving  preference  or  priority  in  compli- 
ance with  such  order  or  direction. 

(b)  It  shall  be  unlawful  for  any  person  during  any  war  in  which 
the  United  States  is  engaged  to  Imowingly  or  willfully,  by  physical 
force  or  intimidation  by  threats  of  physical  force,  obstruct  or  retard 
or  aid  in  obstructing  or  retarding  interstate  or  foreign  communica- 
tion by  radio  or  wire.  The  President  is  hereby  authorized,  whenever 
in  his  judgment  the  public  interest  requires,  to  employ  the  armed 
forces  of  the  United  States  to  prevent  any  such  obstruction  or 
retardation  of  communication:  Provided,  That  nothing  in  this  sec- 
tion shall  be  construed  to  repeal,  modify,  or  affect  either  section  6 
or  section  20  of  the  Act  entitled  "An  Act  to  supplement  existing 
laws  against  unlawful  restraints  and  monopolies,  and  for  other 
purposes",  approved  October  15,  1914. 

(c)  Upon  proclamation  by  the  President  that  there  exists  war 
or  a  threat  of  war,  or  a  state  of  public  peril  or  disaster  or  other 
national  emergency,  or  in  order  to  preserve  the  neutrality  of  the 
United  States,  the  President,  if  he  deems  it  necessary  in  the  inter- 
est of  national  security  or  defense,  may  suspend  or  amend,  for  such 
time  as  he  may  see  fit,  the  rules  and  regulations  applicable  to  any 
or  all  stations  or  devices  capable  of  emitting  electromagnetic  radi- 
ations within  the  jurisdiction  of  the  United  States  as  prescribed  by 
the  Commission,  and  may  cause  the  closing  of  any  station  for  radio 
communication,  or  any  device  capable  of  emitting  electromagnetic 
radiations  between  10  kilocycles  and  100,000  megacycles,  which  is 
suitable  for  use  as  a  navigational  aid  beyond  five  miles,  and  the  re- 
moval therefrom  of  its  apparatus  and  equipment,  or  he  may  au- 
thorize the  use  or  control  of  any  such  station  or  device  and/or  its 
apparatus  and  equipment,  by  any  department  of  the  Government 
under  such  regulations  as  he  may  prescribe  upon  just  compensa- 
tion to  the  owners.  The  authority  granted  to  the  President,  under 
this  subsection,  to  cause  the  closing  of  any  station  or  device  and 
the  removal  therefrom  of  its  apparatus  and  equipment,  or  to  au- 
thorize the  use  or  control  of  any  station  or  device  and/or  its  appa- 
ratus and  equipment,  may  be  exercised  in  the  Canal  Zone. 

(d)  Upon  proclamation  by  the  President  that  there  exists  a 
state  or  threat  of  war  involving  the  United  States,  the  President, 
if  he  deems  it  necessary  in  the  interest  of  the  national  security  and 
defense,  may,  during  a  period  ending  not  later  than  six  months 
after  the  termination  of  such  state  or  threat  of  war  and  not  later 
than  such  earlier  date  as  the  Congress  by  concurrent  resolution 
may  designate,  (1)  suspend  or  amend  the  rules  and  regulations  ap- 
plicable to  any  or  all  facilities  or  stations  for  wire  communication 
within  the  jurisdiction  of  the  United  States  as  prescribed  by  the 
Commission,  (2)  cause  the  closing  of  any  facility  or  station  for  wire 
communication  and  the  removal  therefrom  of  its  apparatus  and 
equipment,  or  (3)  authorize  the  use  or  control  of  any  such  facility 
or  station  and  its  apparatus  and  equipment  by  any  department  of 
the  Government  under  such  regulations  as  he  may  prescribe,  upon 
just  compensation  to  the  owners. 

(e)  The  President  shall  ascertain  the  just  compensation  for 
such  use  or  control  and  certify  the  amount  ascertained  to  Congress 
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for  appropriation  and  payment  to  the  person  entitled  thereto.  If  the 
amount  so  certified  is  unsatisfactory  to  the  person  entitled  thereto, 
such  person  shall  be  paid  only  75  per  centum  of  the  amount  and 
shall  be  entitled  to  sue  the  United  States  to  recover  such  further 
sums  as  added  to  such  pa3Tnent  of  75  per  centum  will  make  such 
amount  as  will  be  just  compensation  for  the  use  and  control.  Such 
suit  shall  be  brought  in  the  manner  provided  by  paragraph  20  of 
section  24,  or  by  section  145,  of  the  Judicial  Code,  as  amended. 

(f)  Nothing  in  subsection  (c)  or  (d)  shall  be  construed  to  amend, 
repeal,  impair,  or  effect  existing  laws  or  powers  of  the  States  in 
relation  to  taxation  or  the  lawful  police  regulations  of  the  several 
States,  except  wherein  such  laws,  powers,  or  regulations  may  affect 
the  transmission  of  Government  communications,  or  the  issue  of 
stocks  and  bonds  by  any  communication  system  or  systems. 

(g)  Nothing  in  subsection  (c)  or  (d)  shall  be  construed  to  au- 
thorize the  President  to  make  any  amendment  to  the  rules  and  reg- 
ulations of  the  Commission  which  the  Commission  would  not  be 
authorized  by  law  to  make;  and  nothing  in  subsection  (d)  shall  be 
construed  to  authorize  the  President  to  take  any  action  the  force 
and  effect  of  which  shall  continue  beyond  the  date  after  which  tak- 
ing of  such  action  would  not  have  been  authorized. 

(h)  Any  person  who  willfully  does  or  causes  or  suffers  to  be 
done  any  act  prohibited  pursuant  to  the  exercise  of  the  President's 
authority  under  this  section,  or  who  willfully  fails  to  do  any  act 
which  he  is  required  to  do  pursuant  to  the  exercise  of  the  Presi- 
dent's authority  under  this  section,  or  who  willfully  causes  or  suf- 
fers such  failure,  shall,  upon  conviction  thereof,  be  punished  for 
such  offense  by  a  fine  of  not  more  than  $1,000  or  by  imprisonment 
for  not  more  than  one  year,  or  both,  and,  if  a  firm,  partnership, 
association,  or  corporation,  by  fine  of  not  more  than  $5,000,  except 
that  any  person  who  commits  such  an  offense  with  intent  to  injure 
the  United  States,  or  with  intent  to  secure  an  advantage  to  any  for- 
eign nation,  shall,  upon  conviction  thereof,  be  punished  by  a  fine 
of  not  more  than  $20,000  or  by  imprisonment  for  not  more  than  20 
years,  or  both. 

SEC.  707.  [47  U.S.C.  607]  EFFECTIVE  DATE  OF  ACT. 

This  Act  shall  take  effect  upon  the  organization  of  the  Commis- 
sion, except  that  this  section  and  sections  1  and  4  shall  take  effect 
July  1,  1934.  The  Commission  shall  be  deemed  to  be  organized 
upon  such  date  as  four  members  of  the  Commission  have  taken  of- 
fice. 

SEC.  708.  [47  U.S.C.  608]  SEPARABILITY  CLAUSE. 

If  any  provision  of  this  Act  or  the  application  thereof  to  any 
person  or  circumstance  is  held  invalid,  the  remainder  of  the  Act 
and   the   application   of  such   provision   to   other   persons   or  cir- 
cumstances shall  not  be  affected  thereby. 
SEC.  709.  [47  U.S.C.  609]  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Communications  Act  of  1934." 
SEC.  710.  [47  U.S.C.  610]  TELEPHOr^  SERVICE  FOR  THE  DISABLED. 

(a)  The  Commission  shall  establish  such  regulations  as  are 
necessary  to  ensure  reasonable  access  to  telephone  service  by 
persons  with  impaired  hearing. 
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(b)(1)  1  Except  as  provided  in  paragraphs  (2)  and  (3),  the  Com- 
mission shall  require  that — 

(A)  all  essential  telephones,  and 

(B)  all  telephones  manufactured  in  the  United  States 
(other  than  for  export)  more  than  one  year  after  the  date  of 
enactment  of  the  Hearing  Aid  Compatibility  Act  of  1988  or  im- 
ported for  use  in  the  United  States  more  than  one  year  after 
such  date, 

provide  internal  means  for  effective  use  with  hearing  aids  that  are 
designed  to  be  compatible  with  telephones  which  meet  established 
technical  standards  for  hearing  aid  compatibility. 

(2)(A)  The  initial  regulations  prescribed  by  the  Commission 
under  paragraph  (1)  of  this  subsection  after  the  date  of  enactment 
of  the  Hearing  Aid  Compatibility  Act  of  1988  shall  exempt  from  the 
requirements  established  pursuant  to  paragraph  (1)(B)  of  this  sub- 
section only — 

(i)  telephones  used  with  public  mobile  services; 

(ii)  telephones  used  with  private  radio  services; 

(iii)  cordless  telephones;  and 

(iv)  secure  telephones. 

(B)  The  exemption  provided  by  such  regulations  for  cordless 
telephones  shall  not  apply  with  respect  to  cordless  telephones  man- 
ufactured or  imported  more  than  three  years  after  the  date  of 
enactment  of  the  Hearing  Aid  Compatibility  Act  of  1988. 

(C)  The  Commission  shall  periodically  assess  the  appropriate- 
ness of  continuing  in  effect  the  exemptions  provided  by  such  regu- 
lations for  telephones  used  with  public  mobile  services  and  tele- 
phones used  with  private  radio  services.  The  Commission  shall  re- 
voke or  otherwise  limit  any  such  exemption  if  the  Commission 
determines  that — 

(i)  such  revocation  or  limitation  is  in  the  public  interest; 

(ii)  continuation  of  the  exemption  without  such  revocation 
or  limitation  would  have  an  adverse  effect  on  hearing-impaired 
individuals; 

(iii)  compliance  with  the  requirements  of  paragraph  (1)(B) 
is  technologically  feasible  for  the  telephones  to  which  the 
exemption  applies;  and 

(iv)  compliance  with  the  requirements  of  paragraph  (1)(B) 
would  not  increase  costs  to  such  an  extent  that  the  telephones 
to  which  the  exemption  applies  could  not  be  successfully  mar- 
keted. 

(3)  The  Commission  may,  upon  the  application  of  any  inter- 
ested person,  initiate  a  proceeding  to  waive  the  requirements  of 


1  Section  710(b)  was  revised  to  read  as  above  by  section  3  of  Public  Law  100-394,  the  "Hearing 
Aid  Compatibility  Act  of  1988,"  102  Stat.  976,  Aug.  16,  1988.  Section  2  of  Public  Law  100-394 
contained  the  following  findings  with  respect  to  these  amendments: 

FINDINGS 

Sec.  2.  [47  U.S.C.  610  note]  The  Congress  finds  that— 

(1)  to  the  fullest  extent  made  possible  by  technology  and  medical  science,  hearing-im- 
paired persons  should  have  equal  access  to  the  national  telecommunications  network; 

(2)  present  technology  provides  effective  coupling  of  telephones  to  hearing  aids  used  by 
some  severely  hearing-impaired  persons  for  communicating  by  voice  telephone; 

(3)  anticipated  improvements  in  both  telephone  and  hearing  aid  technologies  promise 
greater  access  in  the  future;  and 

(4)  universal  telephone  service  for  hearing- impaired  persons  wiU  lead  to  greater  employ- 
ment opportunities  and  increased  productivity. 


Sec.  710 COMMUNICATIONS  ACT  OF  1934 368 

paragraph  (1)(B)  of  this  subsection  with  respect  to  new  telephones, 
or  telephones  associated  with  a  new  technology  or  service.  The 
Commission  shall  not  grant  such  a  waiver  unless  the  Commission 
determines,  on  the  basis  of  evidence  in  the  record  of  such  pro- 
ceeding, that  such  telephones,  or  such  technology  or  service,  are  in 
the  public  interest,  and  that  (A)  compliance  with  the  requirements 
of  paragraph  (1)(B)  is  technologically  infeasible,  or  (B)  compliance 
with  such  requirements  would  increase  the  costs  of  the  telephones, 
or  of  the  technology  or  service,  to  such  an  extent  that  such  tele- 
phones, technology,  or  service  could  not  be  successfully  marketed. 
In  any  proceeding  under  this  paragraph  to  grant  a  waiver  from  the 
requirements  of  paragraph  (IKB),  the  Commission  shall  consider 
the  effect  on  hearing-impaired  individuals  of  granting  the  waiver. 
The  Commission  shall  periodically  review  and  determine  the  con- 
tinuing need  for  any  waiver  granted  pursuant  to  this  paragraph. 
(4)  For  purposes  of  this  subsection — 

(A)  the  term  "essential  telephones"  means  only  coin-oper- 
ated telephones,  telephones  provided  for  emergency  use,  and 
other  telephones  frequently  needed  for  use  by  persons  using 
such  hearing  aids; 

(B)  the  term  "public  mobile  services"  means  air-to-ground 
radiotelephone  services,  cellular  radio  telecommunications 
services,  offshore  radio,  rural  radio  service,  public  land  mobile 
telephone  service,  and  other  common  carrier  radio  communica- 
tion services  covered  by  part  22  of  title  47  of  the  Code  of  Fed- 
eral Regulations; 

(C)  the  term  "private  radio  services"  means  private  land 
mobile  radio  services  and  other  communications  services  char- 
acterized by  the  Commission  in  its  rules  as  private  radio  serv- 
ices; and 

(D)  the  term  "secure  telephones"  means  telephones  that 
are  approved  by  the  United  States  Government  for  the  trans- 
mission of  classified  or  sensitive  voice  communications. 

(c)  The  Commission  shall  establish  or  approve  such  technical 
standards  as  are  required  to  enforce  this  section. 

(d)  The  Commission  shall  establish  such  requirements  for  the 
labeling  of  packaging  materials  for  equipment  as  are  needed  to  pro- 
vide adequate  information  to  consumers  on  the  compatibility  be- 
tween telephones  and  hearing  aids. 

(e)  In  any  rulemaking  to  implement  the  provisions  of  this  sec- 
tion, the  Commission  shall  specifically  consider  the  costs  and  bene- 
fits to  all  telephone  users,  including  persons  with  and  without 
hearing  impairments.  The  Commission  shall  ensure  that  regula- 
tions adopted  to  implement  this  section  encourage  the  use  of  cur- 
rently available  technology  and  do  not  discourage  or  impair  the 
development  of  improved  technology. 

(f)  The  Commission  shall  periodically  review  the  regulations 
established  pursuant  to  this  section.  Except  for  coin-operated  tele- 
phones and  telephones  provided  for  emergency  use,  the  Commis- 
sion may  not  require  the  retrofitting  of  equipment  to  achieve  the 
purposes  of  this  section. 

(g)  Any  common  carrier  or  connecting  carrier  may  provide  spe- 
cialized terminal  equipment  needed  by  persons  whose  hearing, 
speech,  vision,  or  mobility  is  impaired.  The  State  commission  may 
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allow  the  carrier  to  recover  in  its  tariffs  for  regulated  service  rea- 
sonable and  prudent  costs  not  charged  directly  to  users  of  such 
equipment. 

(h)  The  Commission  shall  delegate  to  each  State  commission 
the  authority  to  enforce  within  such  State  compliance  with  the  spe- 
cific regulations  that  the  Commission  issues  under  subsections  (a) 
and  (b),  conditioned  upon  the  adoption  and  enforcement  of  such 
regulations  by  the  State  commission,  i 

SEC.  711.   [47  U.S.C.  611]   CLOSED-CAPTIONING  OF  PUBLIC   SERVICE 
ANNOUNCEMENTS. 

Any  television  public  service  announcement  that  is  produced  or 
funded  in  whole  or  in  part  by  any  agency  or  instrumentality  of  Fed- 
eral Government  shall  include  closed  captioning  of  the  verbal  con- 
tent of  such  announcement.  A  television  broadcast  station 
licensee — 

(1)  shall  not  be  required  to  supply  closed  captioning  for 
any  such  announcement  that  fails  to  include  it;  and 

(2)  shall  not  be  liable  for  broadcasting  any  such  announce- 
ment without  transmitting  a  closed  caption  unless  the  licensee 
intentionally  fails  to  transmit  the  closed  caption  that  was  in- 
cluded with  the  announcement. 

SEC.  712.  [47  U.S.C.  612]  SYNDICATED  EXCLUSIVITY. 

(a)  The  Federal  Communications  Commission  shall  initiate  a 
combined  inquiry  and  rulemaking  proceeding  for  the  purpose  of — 

(1)  determining  the  feasibility  of  imposing  syndicated 
exclusivity  rules  with  respect  to  the  delivery  of  sjnidicated  pro- 
gramming (as  defined  by  the  Commission)  for  private  home 
viewing  of  secondary  transmissions  by  satellite  of  broadcast 
station  signals  similar  to  the  rules  issued  by  the  Commission 
with  respect  to  syndicated  exclusivity  and  cable  television;  and 

(2)  adopting  such  rules  if  the  Commission  considers  the 
imposition  of  such  rules  to  be  feasible. 

(b)  In  the  event  that  the  Commission  adopts  such  rules,  any 
willful  and  repeated  secondary  transmission  made  by  a  satellite 
carrier  to  the  public  of  a  primary  transmission  embodying  the  per- 
formance or  display  of  a  work  which  violates  such  Commission 
niles  shall  be  subject  to  the  remedies,  sanctions,  and  penalties  pro- 
vided by  title  V  and  section  705  of  this  Act.  2 

SEC.  713.  [47  U.S.C.  613]  VIDEO  PROGRAMMING  ACCESSIBILITY. 

(a)  Commission  Inquiry. — Within  180  days  after  the  date  of 
enactment  of  the  Telecommunications  Act  of  1996,  the  Federal 


1  Section  710  (formerly  section  610)  was  added  by  Public  Law  97-410,  96  Stat.  2043,  approved 
Jan.  3,  1983.  Section  2  (47  U.S.C.  610  note)  of  the  statute  stated: 
The  Congress  finds  that — 

(1)  all  persons  should  have  available  the  best  telephones  service  which  is  techno- 
logically and  economically  feasible; 

(2)  currently  available  technology  is  capable  of  providing  telephone  service  to  some 
individuals  who,  because  of  hearing  impairments,  require  telephone  reception  by  means 
of  hearing  aids  with  induction  coils,  or  other  inductive  receptors; 

(3)  the  lack  of  technical  standards  ensuring  compatibihty  between  hearing  aids  and 
telephones  has  prevented  receipt  of  the  best  telephone  service  which  is  technologically 
and  economically  feasible;  and 

(4)  adoption  of  technical  standards  is  required  in  order  to  ensure  compatibility  be- 
tween telephones  and  hearing  aids,  thereby  accommodating  the  needs  of  individuals 
with  hearing  impairments. 

2 This  section  was  added  by  Public  Law  100-667,  102  Stat.  3949,  Nov.  16,  1988,  and,  pursuant 
to  section  207  of  that  Act,  ceased  to  be  effective  on  December  31,  1994. 
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Communications  Commission  shall  complete  an  inquiry  to  ascer- 
tain the  level  at  which  video  programming  is  closed  captioned. 
Such  inquiry  shall  examine  the  extent  to  which  existing  or  pre- 
viously published  programming  is  closed  captioned,  the  size  of  the 
video  programming  provider  or  programming  owner  providing 
closed  captioning,  the  size  of  the  market  served,  the  relative  audi- 
ence shares  achieved,  or  any  other  related  factors.  The  Commission 
shall  submit  to  the  Congress  a  report  on  the  results  of  such  in- 
quiry. 

(b)  Accountability  Criteria. — Within  18  months  after  such 
date  of  enactment,  the  Commission  shall  prescribe  such  regulations 
as  are  necessary  to  implement  this  section.  Such  regulations  shall 
ensure  that — 

(1)  video  programming  first  published  or  exhibited  after 
the  effective  date  of  such  regulations  is  fully  accessible  through 
the  provision  of  closed  captions,  except  as  provided  in  sub- 
section (d);  and 

(2)  video  programming  providers  or  owners  maximize  the 
accessibility  of  video  programming  first  published  or  exhibited 
prior  to  the  effective  date  of  such  regulations  through  the  pro- 
vision of  closed  captions,  except  as  provided  in  subsection  (d). 

(c)  Deadlines  for  Captioning.— Such  regulations  shall  in- 
clude an  appropriate  schedule  of  deadlines  for  the  provision  of 
closed  captioning  of  video  programming. 

(d)  Exemptions.— Notwithstanding  subsection  (b) — 

(1)  the  Commission  may  exempt  by  regulation  programs, 
classes  of  programs,  or  services  for  which  the  Commission  has 
determined  that  the  provision  of  closed  captioning  would  be 
economically  burdensome  to  the  provider  or  owner  of  such  pro- 
gramming; 

(2)  a  provider  of  video  programming  or  the  owner  of  any 
program  carried  by  the  provider  shall  not  be  obligated  to  sup- 
ply closed  captions  if  such  action  would  be  inconsistent  with 
contracts  in  effect  on  the  date  of  enactment  of  the  Tele- 
communications Act  of  1996,  except  that  nothing  in  this  section 
shall  be  construed  to  relieve  a  video  programming  provider  of 
its  obligations  to  provide  services  required  by  Federal  law;  and 

(3)  a  provider  of  video  programming  or  program  owner 
may  petition  the  Commission  for  an  exemption  from  the 
requirements  of  this  section,  and  the  Commission  may  grant 
such  petition  upon  a  showing  that  the  requirements  contsiined 
in  this  section  would  result  in  an  undue  burden. 

(e)  Undue  Burden. — The  term  "undue  burden"  means  signifi- 
cant difficulty  or  expense.  In  determining  whether  the  closed  cap- 
tions necessary  to  comply  with  the  requirements  of  this  paragraph 
would  result  in  an  undue  economic  burden,  the  factors  to  be  consid- 
ered include — 

(1)  the  nature  and  cost  of  the  closed  captions  for  the  pro- 
gramming; 

(2)  the  impact  on  the  operation  of  the  provider  or  program 
owner; 

(3)  the  financial  resources  of  the  provider  or  program 
owner;  and 
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(4)  the  type  of  operations  of  the  provider  or  program 
owner. 

(f)  Video  Descriptions  Inquiry.— Within  6  months  after  the 
date  of  enactment  of  the  Telecommunications  Act  of  1996,  the  Com- 
mission shall  commence  an  inquiry  to  examine  the  use  of  video 
descriptions  on  video  programming  in  order  to  ensure  the  accessi- 
bility of  video  programming  to  persons  with  visual  impairments, 
and  report  to  Congress  on  its  findings.  The  Commission's  report 
shall  assess  appropriate  methods  and  schedules  for  phasing  video 
descriptions  into  the  marketplace,  technical  and  quality  standards 
for  video  descriptions,  a  definition  of  programming  for  which  video 
descriptions  would  apply,  and  other  technical  and  legal  issues  that 
the  Commission  deems  appropriate. 

(g)  Video  Description. — For  purposes  of  this  section,  "video 
description"  means  the  insertion  of  audio  narrated  descriptions  of 
a  television  program's  key  visual  elements  into  natural  pauses  be- 
tween the  program's  dialogue. 

(h)  Private  Rights  of  Actions  Prohibited.— Nothing  in  this 
section  shall  be  construed  to  authorize  any  private  right  of  action 
to  enforce  any  requirement  of  this  section  or  any  regulation  there- 
under. The  Commission  shall  have  exclusive  jurisdiction  with  re- 
spect to  any  complaint  under  this  section. 

SEC.    714.     [47    U.S.C.    614]    TELECOMMUNICATIONS    DEVELOPMENT 
FUND. 

(a)  Purpose  of  Section. — It  is  the  purpose  of  this  section — 

(1)  to  promote  access  to  capital  for  small  businesses  in 
order  to  enhance  competition  in  the  telecommunications  indus- 
try; 

(2)  to  stimulate  new  technology  development,  and  promote 
emplojrment  and  training;  and 

(3)  to  support  universal  service  and  promote  delivery  of 
telecommunications  services  to  underserved  rural  and  urban 
areas. 

(b)  Establishment  of  Fund. — There  is  hereby  established  a 
body  corporate  to  be  known  as  the  Telecommunications  Develop- 
ment Fund,  which  shall  have  succession  until  dissolved.  The  Fund 
shall  maintain  its  principal  office  in  the  District  of  Columbia  and 
shall  be  deemed,  for  purposes  of  venue  and  jurisdiction  in  civil  ac- 
tions, to  be  a  resident  and  citizen  thereof 

(c)  Board  of  Directors. — 

(1)  Composition  of  board;  chairman.— The  Fund  shall 
have  a  Board  of  Directors  which  shall  consist  of  7  persons  ap- 
pointed by  the  Chairman  of  the  Commission.  Four  of  such 
directors  shall  be  representative  of  the  private  sector  and  three 
of  such  directors  shall  be  representative  of  the  Commission, 
the  Small  Business  Administration,  and  the  Department  of  the 
Treasury,  respectively.  The  Chairman  of  the  Commission  shall 
appoint  one  of  the  representatives  of  the  private  sector  to  serve 
as  chairman  of  the  Fund  within  30  days  after  the  date  of 
enactment  of  this  section,  in  order  to  facilitate  rapid  creation 
and  implementation  of  the  Fund.  The  directors  shall  include 
members  with  experience  in  a  number  of  the  following  areas: 
finance,  investment  banking,  government  banking,  communica- 
tions law  and  administrative  practice,  and  public  policy. 
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(2)  Terms  of  appointed  and  elected  members.— The 
directors  shall  be  eligible  to  serve  for  terms  of  5  years,  except 
of  the  initial  members,  as  designated  at  the  time  of  their 
appointment — 

(A)  1  shall  be  eligible  to  service  for  a  term  of  1  year; 

(B)  1  shall  be  eligible  to  service  for  a  term  of  2  years; 

(C)  1  shall  be  eligible  to  service  for  a  term  of  3  years; 

(D)  2  shall  be  eligible  to  service  for  a  term  of  4  years; 
and 

(E)  2  shall  be  eligible  to  service  for  a  term  of  5  years 
(1  of  whom  shall  be  the  Chairman). 

Directors  may  continue  to  serve  until  their  successors  have 
been  appointed  and  have  qualified. 

(3)  Meetings  and  functions  of  the  board. — The  Board 
of  Directors  shall  meet  at  the  call  of  its  Chairman,  but  at  least 
quarterly.  The  Board  shall  determine  the  general  policies 
which  shall  govern  the  operations  of  the  Fund.  The  Chairman 
of  the  Board  shall,  with  the  approval  of  the  Board,  select,  ap- 
point, and  compensate  qualified  persons  to  fill  the  offices  as 
may  be  provided  for  in  the  bylaws,  with  such  functions,  pow- 
ers, and  duties  as  may  be  prescribed  by  the  bylaws  or  by  the 
Board  of  Directors,  and  such  persons  shall  be  the  officers  of  the 
Fund  and  shall  discharge  all  such  functions,  powers,  and  du- 
ties. 

(d)  Accounts  of  the  Fund.— The  Fund  shall  maintain  its  ac- 
counts at  a  financial  institution  designated  for  purposes  of  this  sec- 
tion by  the  Chairman  of  the  Board  (after  consultation  with  the 
Commission  and  the  Secretary  of  the  Treasury).  The  accounts  of 
the  Fund  shall  consist  of — 

(1)  interest  transferred  pursuant  to  section  309(j)(8)(C)  of 
this  Act; 

(2)  such  sums  as  may  be  appropriated  to  the  Commission 
for  advances  to  the  Fund; 

(3)  any  contributions  or  donations  to  the  Fund  that  are 
accepted  by  the  Fund;  and 

(4)  any  repayment  of,  or  other  payment  made  with  respect 
to,  loans,  equity,  or  other  extensions  of  credit  made  from  the 
Fund. 

(e)  Use  of  the  Fund. — All  moneys  deposited  into  the  accounts 
of  the  Fund  shall  be  used  solely  for — 

(1)  the  making  of  loans,  investments,  or  other  extensions 
of  credits  to  eligible  small  businesses  in  accordance  with  sub- 
section (D; 

(2)  the  provision  of  financial  advice  to  eligible  small  busi- 
nesses; 

(3)  expenses  for  the  administration  and  management  of 
the  Fund  (including  salaries,  expenses,  and  the  rental  or  pur- 
chase of  office  space  for  the  fund  i); 

(4)  preparation  of  research,  studies,  or  financial  analyses; 
and 

(5)  other  services  consistent  with  the  purposes  of  this 
section. 


'  So  in  law.  Probably  should  be  "Fund" 
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(f)  Lending  and  Credit  Operations. — Loans  or  other  exten- 
sions of  credit  from  the  Fund  shall  be  made  available  to  an  eligible 
small  business  on  the  basis  of — 

(1)  the  analysis  of  the  business  plan  of  the  eligible  small 
business; 

(2)  the  reasonable  availability  of  collateral  to  secure  the 
loan  or  credit  extension; 

(3)  the  extent  to  which  the  loan  or  credit  extension  pro- 
motes the  purposes  of  this  section;  and 

(4)  other  lending  policies  as  defined  by  the  Board. 

(g)  Return  of  Advances. — Any  advances  appropriated  pursu- 
ant to  subsection  (d)(2)  shall  be  disbursed  upon  such  terms  and 
conditions  (including  conditions  relating  to  the  time  or  times  of 
repayment)  as  are  specified  in  any  appropriations  Act  providing 
such  advances. 

(h)  General  Corporate  Powers. — The  Fund  shall  have 
power — 

(1)  to  sue  and  be  sued,  complain  and  defend,  in  its  cor- 
porate name  and  through  its  own  counsel; 

(2)  to  adopt,  alter,  and  use  the  corporate  seal,  which  shall 
be  judicially  noticed; 

(3)  to  adopt,  amend,  and  repeal  by  its  Board  of  Directors, 
bylaws,  rules,  and  regulations  as  may  be  necessary  for  the  con- 
duct of  its  business; 

(4)  to  conduct  its  business,  carry  on  its  operations,  and 
have  officers  and  exercise  the  power  granted  by  this  section  in 
any  State  without  regard  to  any  qualification  or  similar  statute 
in  any  State; 

(5)  to  lease,  purchase,  or  otherwise  acquire,  own,  hold,  im- 
prove, use,  or  otherwise  deal  in  and  with  any  property,  real, 
personal,  or  mixed,  or  any  interest  therein,  wherever  situated, 
for  the  purposes  of  the  Fund; 

(6)  to  accept  gifts  or  donations  of  services,  or  of  property, 
real,  personal,  or  mixed,  tangible  or  intangible,  in  aid  of  any 
of  the  purposes  of  the  Fund; 

(7)  to  sell,  convey,  mortgage,  pledge,  lease,  exchange,  and 
otherwise  dispose  of  its  property  and  assets; 

(8)  to  appoint  such  officers,  attorneys,  employees,  and 
agents  as  may  be  required,  to  determine  their  qualifications,  to 
define  their  duties,  to  fix  their  salaries,  require  bonds  for  them, 
and  fix  the  penalty  thereof;  and 

(9)  to  enter  into  contracts,  to  execute  instruments,  to  incur 
liabilities,  to  make  loans  and  equity  investment,  and  to  do  all 
things  as  are  necessary  or  incidental  to  the  proper  manage- 
ment of  its  affairs  and  the  proper  conduct  of  its  business. 

(i)  Accounting,  Auditing,  and  Reporting.— The  accounts  of 
the  Fund  shall  be  audited  annually.  Such  audits  shall  be  conducted 
in  accordance  with  generally  accepted  auditing  standards  by  inde- 
pendent certified  public  accountants.  A  report  of  each  such  audit 
shall  be  furnished  to  the  Secretary  of  the  Treasury  and  the  Com- 
mission. The  representatives  of  the  Secretary  and  the  Commission 
shall  have  access  to  all  books,  accounts,  financial  records,  reports, 
files,  and  all  other  papers,  things,  or  property  belonging  to  or  in 
use  by  the  Fund  and  necessary  to  facilitate  the  audit. 
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(j)  Report  on  Audits  by  Treasury.— A  report  of  each  such 
audit  for  a  fiscal  year  shall  be  made  by  the  Secretary  of  the  Treas- 
ury to  the  President  and  to  the  Congress  not  later  than  6  months 
following  the  close  of  such  fiscal  year.  The  report  shall  set  forth  the 
scope  of  the  audit  and  shall  include  a  statement  of  assets  and  li- 
abilities, capital  and  surplus  or  deficit;  a  statement  of  surplus  or 
deficit  analysis;  a  statement  of  income  and  expense;  a  statement  of 
sources  and  application  of  funds;  and  such  comments  and  informa- 
tion as  may  be  deemed  necessary  to  keep  the  President  and  the 
Congress  informed  of  the  operations  and  financial  condition  of  the 
Fund,  together  with  such  recommendations  with  respect  thereto  as 
the  Secretary  may  deem  advisable. 

(k)  Definitions. — As  used  in  this  section: 

(1)  Eligible  small  business.— The  term  "ehgible  small 
business"  means  business  enterprises  engaged  in  the  tele- 
communications industry  that  have  $50,000,000  or  less  in  an- 
nual revenues,  on  average  over  the  past  3  years  prior  to  sub- 
mitting the  application  under  this  section. 

(2)  Fund. — The  term  "Fund"  means  the  Telecommuni- 
cations Development  Fund  established  pursuant  to  this  sec- 
tion. 

(3)  Telecommunications  industry.— The  term  "tele- 
communications industry"  means  communications  businesses 
using  regulated  or  unregulated  facilities  or  services  and  in- 
cludes broadcasting,  telecommunications,  cable,  computer,  data 
transmission,  software,  programming,  advanced  messaging, 
and  electronics  businesses. 
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66  Stat.  711 

July  16,  1952 

S.  658. 

83-314 

68  Stat.  31 

Mar.  23,  1954 

H.R.  4559. 

83-320 

68  Stat.  35 

Mar.  26,  1954 

H.R.  4558. 

83-345 

68  Stat.  63 

Apr.  27,  1954 

H.R.  6436. 

83-584 

68  Stat.  704 

Aug.  13,  1954 

S.  2453. 

83-590 

68  Stat.  729 

Aug.  13,  1954 

S.  3464. 

84-391 

70  Stat.  3 

Jan.  20,  1956 

H.R.  5614. 

84-914 

70  Stat.  931 

Aug.  2,  1956 

S.  1456. 

84-985 

70  Stat.  1047 

Aug.  6,  1956 

H.R.  7536. 

85-791 

72  Stat.  941 

Aug.  28,  1958 

H.R.  6788. 

85-817 

72  Stat.  981 

Aug.  28,  1958 

H.R.  8543. 

86-274 

73  Stat.  557 

Sept.  14,  1959 

S.  2424. 

86-533 

74  Stat.  249 

June  29,  1960 

S.  899. 

86-609 

74  Stat.  363 

July  7,  1960 

S.  1886. 

86-619 

74  Stat.  407 

July  12,  1960 

S.  1965. 

86-624 

74  Stat.  411 

July  12,  1960 

H.R.  11602. 

86-677 

74  Stat.  554 

Aug.  24,  1960 

S.J.  Res.  207. 

86-751 

74  Stat.  888 

Sept.  13,  1960 

S.  1740. 

86-752 

74  Stat.  889 

Sept.  13,  1960 

S.  1898. 

87-192 

75  Stat.  420 

Aug.  31,  1961 

S.  2034. 

87-439 

76  Stat.  58 

Apr.  27,  1962 

S.  1371. 

87-444 

76  Stat.  63 

Apr.  27,  1962 

S.  683 

87-445 

76  Stat.  64 

Apr.  27,  1962 

S.  1589 

87^47 

76  Stat.  64 

May  1,  1962 

S.  205. 

87-448 

76  Stat.  68 

May  11,  1962 

S.  1668. 

87-529 

76  Stat.  150 

July  10.  1962 

H.R.  8031. 

87-795 

76  Stat.  903 

Oct.  11,  1962 

H.R.  11732. 

87-811 

76  Stat.  922 

Oct.  15,  1962 

S.  1288. 

88-306 

78  Stat.  193 

May  14,  1964 

S.  1193. 

88-307 

78  Stat.  194 

May  14,  1964 

S.  1005. 

88-313 

78  Stat.  202 

May  28,  1964 

S.  920. 

88^87 

78  Stat.  602 

Aug.  22,  1964 

H.R.  3198. 

89-121 

79  Stat.  511 

Aug.  13,  1965 

H.R.  7954. 

89-268 

79  Stat.  990 

Oct.  19,  1965 

S.  903. 

90-129 

81  Stat.  365 

Nov.  7,  1967 

S.  1160. 
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90-294 

82  Stat.  108 

Apr.  26,  1968 
May  3,  1968 

S.  3135. 

90-299 

82  Stat.  112 

S.  375. 

90-351 

82  Stat.  197 

June  19,  1968 

H.R.  5037. 

90-379 

82  Stat.  290 

July  5,  1968 

H.R.  14910. 

91-97 

83  Stat.  146 

Oct.  27,  1969 

S.  1242. 

91-437 

84  Stat.  888 

Oct.  7,  1970 

S.  3558. 

91-452 

84  Stat.  930 

Oct.  15,  1970 

S.  30. 

92-81 

85  Stat.  302 

Aug.  10,  1971 

S.  485. 

92-131 

85  Stat.  363 

Sept.  30,  1971 

H.R.  7048. 

92-225 

86  Stat.  3 

Feb.  7,  1972 

S.  382. 

92-411 

86  Stat.  643 

Aug.  29,  1972 

S.  3824. 

93-84 

87  Stat.  219 

Aug.  6,  1973 

S.  1090. 

93-107 

87  Stat.  350 

Sept.  14,  1973 

S.  1841. 

93-443 

88  Stat.  1291 

Oct.  15,  1974 

S.  3044. 

93-505 

88  Stat.  1576 

Nov.  30,  1974 

S.  2457. 

93-506 

88  Stat.  1577 

Nov.  30,  1974 

S.  1479. 

93-507 

88  Stat.  1817 

Nov.  30,  1974 

S.  1227. 

93-528 

88  Stat.  1706 

Dec.  21,  1974 

S.  782. 

94-192 

89  Stat.  1099 

Dec.  31,  1975 

H.R.  6461. 

94-309 

90  Stat.  683 

June  5,  1976 

H.R.  9630. 

94-335 

90  Stat.  794 

July  1,  1976 

S.  2847. 

94-376 

90  Stat.  1080 

Aug.  4,  1976 

S.  2054. 

95-234 

92  Stat.  33 

Feb.  21,  1978 

H.R.  7442. 

95-567 

92  Stat.  2405 

Nov.  2,  1978 

H.R.  12605. 

96-470 

94  Stat.  2240 

Oct.  19,  1980 

H.R.  6686. 

96-507 

94  Stat.  2747 

Dec.  8,  1980 

H.R.  4892. 

96-590 

94  Stat.  3414 

Dec.  24,  1980 

S.  3261. 

97-35 

95  Stat.  357 

Aug.  13,  1981 

H.R.  3982. 

97-130 

95  Stat.  1687 

Dec.  29,  1981 

S.  271. 

97-248 

96  Stat.  324 

Sept.  3,  1982 

H.R.  4961. 

97-253 

96  Stat.  763 

Sept.  8.  1982 

H.R.  6955. 

97-259 

96  Stat.  1087 

Sept.  13,  1982 

H.R.  3239. 

97-410 

96  Stat.  2043 

Jan.  3,  1983 

S.  2355. 

98-214 

97  Stat.  1467 

Dec.  8,  1983 

H.R.  2755. 

98-549 

98  Stat.  2779 

Oct.  30,  1984 

S.  66. 

98-620 

98  Stat.  3361 

Nov.  8,  1984 

H.R.  6163. 

99-272 

100  Stat.  117 

April  7,  1986 

H.R.  3128. 

99-334 

100  Stat.  513 

June  6,  1986 

S.  2179. 

100-297 

102  Stat.  424 

April  28,  1988 

H.R.  5. 

100-394 

102  Stat.  976 

Aug.  16,  1988 

H.R.  2213. 

100-594 

102  Stat.  3021 

Nov.  3,  1988 

S.  1048. 

100-626 

102  Stat.  3207 

Nov.  7,  1988 

H.R.  4118. 

100-667 

102  Stat.  3958 

Nov.  16,  1988 

S.  1883. 

100-690 

102  Stat.  4502 

Nov.  18,  1988 

H.R.  5210. 

101-166 

103  Stat.  1192 

Nov.  21,  1989 

H.R.  3566. 

101-239 

103  Stat.  2124 

Dec.  19,  1989 

H.R.  3299. 

101-336 

104  Stat.  327 

July  26,  1990 

S.  933. 

101-396 

104  Stat.  848 

Sept.  28,  1990 

H.R.  3265. 

101-431 

104  Stat.  960 

Oct.  15,  1990 

S.  1974. 

101-435 

104  Stat.  986 

Oct.  17,  1990 

H.R.  971. 

101-555 

104  Stat.  2760 

Nov.  15,  1990 

H.R.  3310. 

102-243 

105  Stat.  2394 

Dec.  20,  1991 

S.  1462. 

102-356 

106  Stat.  949 

Aug.  26,  1992 

H.R.  2977 

102-385 

106  Stat.  1460 

Oct.  5,  1992 

S.  12. 

102-538 

106  Stat.  3533 

Oct.  27,  1992 

H.R.  6180. 

102-556 

106  Stat.  4181 

Oct.  28,  1992 

H.R.  6191. 

103-66 

107  Stat.  379 

Aug.  10,  1993 

H.R.  2264 

103-121 

107  Stat.  1167 

Oct.  27,  1993 

H.R.  2519 

103-414 

108  Stat.  4279 

Oct.  25,  1994 

H.R.  4922 

103-465 

108  Stat.  5050 

Dec.  3,  1994 

H.R.  5110 

104-66 

109  Stat.  707 

Dec.  21,  1995 

S.  790 

104-104 

110  Stat.  56 

Feb.  8,  1996 

S.  652 

104-316 

110  Stat.  3826 

Oct.  19,  1996 

H.R.  3864 
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105-33 

111  Stat.  258 

Aug.  5,  1997 

H.R.  2015 
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112  Stat.  1621 
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116  Stat.  100 
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Dec.  8,  2004 
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118  Stat.  3986 

Dec.  23,  2004 

H.R.  5419 

109-21 

119  Stat.  359 

July  9,  2005 
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AN  ACT  To  regulate  interstate  commerce  by  imposing  limitations  and  penalties  on 
the  transmission  of  unsolicited  commercial  electronic  mail  via  the  Internet. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 
SECTION  1.  [15  U.S.C.  7701  note]  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "ControlUng  the  Assault  of  Non- 
SoHcited  Pornography  and  Marketing  Act  of  2003",  or  the  "CAN- 
SPAM  Act  of  2003". 
SEC.  2.  CONGRESSIONAL  FINDINGS  AND  POLICY. 

(a)  Findings.— The  Congress  finds  the  following: 

(1)  Electronic  mail  has  become  an  extremely  important 
and  popular  means  of  communication,  relied  on  by  millions  of 
Americans  on  a  daily  basis  for  personal  and  commercial  pur- 
poses. Its  low  cost  and  global  reach  make  it  extremely  conven- 
ient and  efficient,  and  offer  unique  opportunities  for  the  devel- 
opment and  growth  of  frictionless  commerce. 

(2)  The  convenience  and  efficiency  of  electronic  mail  are 
threatened  by  the  extremely  rapid  growth  in  the  volume  of  un- 
solicited commercial  electronic  mail.  Unsolicited  commercial 
electronic  mail  is  currently  estimated  to  account  for  over  half 
of  all  electronic  mail  traffic,  up  from  an  estimated  7  percent  in 
2001,  and  the  volume  continues  to  rise.  Most  of  these  messages 
are  fraudulent  or  deceptive  in  one  or  more  respects. 

(3)  The  receipt  of  unsolicited  commercial  electronic  mail 
may  result  in  costs  to  recipients  who  cannot  refuse  to  accept 
such  mail  and  who  incur  costs  for  the  storage  of  such  mail,  or 
for  the  time  spent  accessing,  reviewing,  and  discarding  such 
mail,  or  for  both. 

(4)  The  receipt  of  a  large  number  of  unwanted  messages 
also  decreases  the  convenience  of  electronic  mail  and  creates  a 
risk  that  wanted  electronic  mail  messages,  both  commercial 
and  noncommercial,  will  be  lost,  overlooked,  or  discarded 
amidst  the  larger  volume  of  unwanted  messages,  thus  reducing 
the  reliability  and  usefulness  of  electronic  mail  to  the  recipient. 

(5)  Some  commercial  electronic  mail  contains  material  that 
many  recipients  may  consider  vulgar  or  pornographic  in  na- 
ture. 

(6)  The  growth  in  unsolicited  commercial  electronic  mail 
imposes  significant  monetary  costs  on  providers  of  Internet  ac- 
cess services,  businesses,  and  educational  and  nonprofit  insti- 
tutions that  carry  and  receive  such  mail,  as  there  is  a  finite 
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volume  of  mail  that  such  providers,  businesses,  and  institu- 
tions can  handle  without  further  investment  in  infrastructure. 

(7)  Many  senders  of  unsolicited  commercial  electronic  mail 
purposefully  disguise  the  source  of  such  mail. 

(8)  Many  senders  of  unsolicited  commercial  electronic  mail 
purposefully  include  misleading  information  in  the  messages' 
subject  lines  in  order  to  induce  the  recipients  to  view  the  mes- 
sages. 

(9)  While  some  senders  of  commercial  electronic  mail  mes- 
sages provide  simple  and  reliable  ways  for  recipients  to  reject 
(or  "opt-out"  of)  receipt  of  commercial  electronic  mail  from  such 
senders  in  the  future,  other  senders  provide  no  such  "opt-out" 
mechanism,  or  refuse  to  honor  the  requests  of  recipients  not  to 
receive  electronic  mail  from  such  senders  in  the  future,  or  both. 

(10)  Many  senders  of  bulk  unsolicited  commercial  elec- 
tronic mail  use  computer  programs  to  gather  large  numbers  of 
electronic  mail  addresses  on  an  automated  basis  from  Internet 
websites  or  online  services  where  users  must  post  their 
addresses  in  order  to  make  full  use  of  the  website  or  service. 

(11)  Many  States  have  enacted  legislation  intended  to  reg- 
ulate or  reduce  unsolicited  commercial  electronic  mail,  but 
these  statutes  impose  different  standards  and  requirements. 
As  a  result,  they  do  not  appear  to  have  been  successful  in  ad- 
dressing the  problems  associated  with  unsolicited  commercial 
electronic  mail,  in  part  because,  since  an  electronic  mail  ad- 
dress does  not  specify  a  geographic  location,  it  can  be  ex- 
tremely difficult  for  law-abiding  businesses  to  know  with  which 
of  these  disparate  statutes  they  are  required  to  comply. 

(12)  The  problems  associated  with  the  rapid  growth  and 
abuse  of  unsolicited  commercial  electronic  mail  cannot  be 
solved  by  Federal  legislation  alone.  The  development  and  adop- 
tion of  technological  approaches  and  the  pursuit  of  cooperative 
efforts  with  other  countries  will  be  necessary  as  well. 

(b)  Congressional  Determination  of  Public  Policy.— On 
the  basis  of  the  findings  in  subsection  (a),  the  Congress  determines 
that— 

(1)  there  is  a  substantial  government  interest  in  regulation 
of  commercial  electronic  mail  on  a  nationwide  basis; 

(2)  senders  of  commercial  electronic  mail  should  not  mis- 
lead recipients  as  to  the  source  or  content  of  such  mail;  and 

(3)  recipients  of  commercial  electronic  mail  have  a  right  to 
decline  to  receive  additional  commercial  electronic  mail  from 
the  same  source. 

SEC.  3.  [15  U.S.C.  7702]  DEFINITIONS. 
In  this  Act: 

(1)  Affirmative  consent. — The  term  "affirmative  con- 
sent", when  used  with  respect  to  a  commercial  electronic  mail 
message,  means  that — 

(A)  the  recipient  expressly  consented  to  receive  the 
message,  either  in  response  to  a  clear  and  conspicuous  re- 
quest for  such  consent  or  at  the  recipient's  own  initiative; 
and 
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(B)  if  the  message  is  from  a  party  other  than  the  party 
to  which  the  recipient  communicated  such  consent,  the  re- 
cipient was  given  clear  and  conspicuous  notice  at  the  time 
the  consent  was  communicated  that  the  recipient's  elec- 
tronic mail  address  could  be  transferred  to  such  other 
party  for  the  purpose  of  initiating  commercial  electronic 
mail  messages. 

(2)  Commercial  electronic  mail  message.— 

(A)  In  general. — The  term  "commercial  electronic 
mail  message"  means  any  electronic  mail  message  the  pri- 
mary purpose  of  which  is  the  commercial  advertisement  or 
promotion  of  a  commercial  product  or  service  (including 
content  on  an  Internet  website  operated  for  a  commercial 
purpose). 

(B)  Transactional  or  relationship  messages.— The 
term  "commercial  electronic  mail  message"  does  not  in- 
clude a  transactional  or  relationship  message. 

(C)  Regulations  regarding  primary  purpose. — Not 
later  than  12  months  after  the  date  of  the  enactment  of 
this  Act,  the  Commission  shall  issue  regulations  pursuant 
to  section  13  defining  the  relevant  criteria  to  facilitate  the 
determination  of  the  primary  purpose  of  an  electronic  mail 
message. 

(D)  Reference  to  company  or  website.— The  inclu- 
sion of  a  reference  to  a  commercial  entity  or  a  link  to  the 
website  of  a  commercial  entity  in  an  electronic  mail  mes- 
sage does  not,  by  itself,  cause  such  message  to  be  treated 
as  a  commercial  electronic  mail  message  for  purposes  of 
this  Act  if  the  contents  or  circumstances  of  the  message  in- 
dicate a  primary  purpose  other  than  commercial  advertise- 
ment or  promotion  of  a  commercial  product  or  service. 

(3)  Commission. — The  term  "Commission"  means  the  Fed- 
eral Trade  Commission. 

(4)  Domain  name. — The  term  "domain  name"  means  any 
alphanumeric  designation  which  is  registered  with  or  assigned 
by  any  domain  name  registrar,  domain  name  registry,  or  other 
domain  name  registration  authority  as  part  of  an  electronic  ad- 
dress on  the  Internet. 

(5)  Electronic  mail  address. — The  term  "electronic  mail 
address"  means  a  destination,  commonly  expressed  as  a  string 
of  characters,  consisting  of  a  unique  user  name  or  mailbox 
(commonly  referred  to  as  the  "local  part")  and  a  reference  to 
an  Internet  domain  (commonly  referred  to  as  the  "domain 
part"),  whether  or  not  displayed,  to  which  an  electronic  mail 
message  can  be  sent  or  delivered. 

(6)  Electronic  mail  message. — The  term  "electronic  mail 
message"  means  a  message  sent  to  a  unique  electronic  mail  ad- 
dress. 

(7)  FTC  ACT.— The  term  "FTC  Act"  means  the  Federal 
Trade  Commission  Act  (15  U.S.C.  41  et  seq.). 

(8)  Header  information.— The  term  "header  information" 
means  the  source,  destination,  and  routing  information  at- 
tached to  an  electronic  mail  message,  including  the  originating 
domain  name  and  originating  electronic  mail  address,  and  any 
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other  information  that  appears  in  the  Une  identifying,  or  pur- 
porting to  identify,  a  person  initiating  the  message. 

(9)  Initiate. — The  term  "initiate",  when  used  with  respect 
to  a  commercial  electronic  mail  message,  means  to  originate  or 
transmit  such  message  or  to  procure  the  origination  or  trans- 
mission of  such  message,  but  shall  not  include  actions  that  con- 
stitute routine  conveyance  of  such  message.  For  purposes  of 
this  paragraph,  more  than  one  person  may  be  considered  to 
have  initiated  a  message. 

(10)  Internet. — The  term  "Internet"  has  the  meaning 
given  that  term  in  the  Internet  Tax  Freedom  Act  (47  U.S.C. 
151  nt). 

(11)  Internet  access  service. — The  term  "Internet  access 
service"  has  the  meaning  given  that  term  in  section  231(e)(4) 
of  the  Communications  Act  of  1934  (47  U.S.C.  231(e)(4)). 

(12)  Procure. — The  term  "procure",  when  used  with  re- 
spect to  the  initiation  of  a  commercial  electronic  mail  message, 
means  intentionally  to  pay  or  provide  other  consideration  to,  or 
induce,  another  person  to  initiate  such  a  message  on  one's  be- 
half 

(13)  Protected  computer. — The  term  "protected  com- 
puter" has  the  meaning  given  that  term  in  section 
1030(e)(2)(B)  of  title  18,  United  States  Code. 

(14)  Recipient. — The  term  "recipient",  when  used  with  re- 
spect to  a  commercial  electronic  mail  message,  means  an 
authorized  user  of  the  electronic  mail  address  to  which  the 
message  was  sent  or  delivered.  If  a  recipient  of  a  commercial 
electronic  mail  message  has  one  or  more  electronic  mail 
addresses  in  addition  to  the  address  to  which  the  message  was 
sent  or  delivered,  the  recipient  shall  be  treated  as  a  separate 
recipient  with  respect  to  each  such  address.  If  an  electronic 
mail  address  is  reassigned  to  a  new  user,  the  new  user  shall 
not  be  treated  as  a  recipient  of  any  commercial  electronic  mail 
message  sent  or  delivered  to  that  address  before  it  was  reas- 
signed. 

(15)  Routine  conveyance. — The  term  "routine  convey- 
ance" means  the  transmission,  routing,  relaying,  handling,  or 
storing,  through  an  automatic  technical  process,  of  an  elec- 
tronic mail  message  for  which  another  person  has  identified 
the  recipients  or  provided  the  recipient  addresses. 

(16)  Sender.— 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  "sender",  when  used  with  respect  to  a  com- 
mercial electronic  mail  message,  means  a  person  who  initi- 
ates such  a  message  and  whose  product,  service,  or  Inter- 
net web  site  is  advertised  or  promoted  by  the  message. 

(B)  Separate  lines  of  business  or  divisions.— If  an 
entity  operates  through  separate  lines  of  business  or  divi- 
sions and  holds  itself  out  to  the  recipient  throughout  the 
message  as  that  particular  line  of  business  or  division 
rather  than  as  the  entity  of  which  such  line  of  business  or 
division  is  a  part,  then  the  line  of  business  or  the  division 
shall  be  treated  as  the  sender  of  such  message  for  pur- 
poses of  this  Act. 
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(17)  Transactional  or  relationship  message.— 

(A)  In  general. — The  term  "transactional  or  relation- 
ship message"  means  an  electronic  mail  message  the  pri- 
mary purpose  of  which  is — 

(i)  to  facilitate,  complete,  or  confirm  a  commercial 
transaction  that  the  recipient  has  previously  agreed  to 
enter  into  with  the  sender; 

(ii)  to  provide  warranty  information,  product  recall 
information,  or  safety  or  security  information  with  re- 
spect to  a  commercial  product  or  service  used  or  pur- 
chased by  the  recipient; 

(iii)  to  provide — 

(I)  notification  concerning  a  change  in  the 
terms  or  features  of; 

(II)  notification  of  a  change  in  the  recipient's 
standing  or  status  with  respect  to;  or 

(III)  at  regular  periodic  intervals,  account  bal- 
ance information  or  other  type  of  account  state- 
ment with  respect  to, 

a  subscription,  membership,  account,  loan,  or  com- 
parable ongoing  commercial  relationship  involving  the 
ongoing  purchase  or  use  by  the  recipient  of  products  or 
services  offered  by  the  sender; 

(iv)  to  provide  information  directly  related  to  an 
employment  relationship  or  related  benefit  plan  in 
which  the  recipient  is  currently  involved,  partici- 
pating, or  enrolled;  or 

(v)  to  deliver  goods  or  services,  including  product 
updates  or  upgrades,  that  the  recipient  is  entitled  to 
receive  under  the  terms  of  a  transaction  that  the  re- 
cipient has  previously  agreed  to  enter  into  with  the 
sender. 

(B)  Modification  of  definition. — The  Commission 
by  regulation  pursuant  to  section  13  may  modify  the  defi- 
nition in  subparagraph  (A)  to  expand  or  contract  the  cat- 
egories of  messages  that  are  treated  as  transactional  or 
relationship  messages  for  purposes  of  this  Act  to  the  ex- 
tent that  such  modification  is  necessary  to  accommodate 
changes  in  electronic  mail  technology  or  practices  and 
accomplish  the  purposes  of  this  Act. 

SEC.  4.  [15  U.S.C.  7703]  PROHIBITION  AGAINST  PREDATORY  AND  ABU- 
SIVE commercial  E-mail. 

(a)  *  *  * 

(b)  [28  U.S.C.  994  note]  United  States  Sentencing  Commis- 
sion.— 

(1)  Directive. — Pursuant  to  its  authority  under  section 
994(p)  of  title  28,  United  States  Code,  and  in  accordance  with 
this  section,  the  United  States  Sentencing  Commission  shall 
review  and,  as  appropriate,  amend  the  sentencing  guidelines 
and  policy  statements  to  provide  appropriate  penalties  for  vio- 
lations of  section  1037  of  title  18,  United  States  Code,  as  added 
by  this  section,  and  other  offenses  that  may  be  facilitated  by 
the  sending  of  large  quantities  of  unsolicited  electronic  mail. 
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(2)  Requirements.— In  carrying  out  this  subsection,  the 
Sentencing  Commission  shall  consider  providing  sentencing 
enhancements  for — 

(A)  those  convicted  under  section  1037  of  title  18, 
United  States  Code,  who — 

(i)  obtained  electronic  mail  addresses  through  im- 
proper means,  including — 

(I)  harvesting  electronic  mail  addresses  of  the 
users  of  a  website,  proprietary  service,  or  other 
online  public  forum  operated  by  another  person, 
without  the  authorization  of  such  person;  and 

(II)  randomly  generating  electronic  mail 
addresses  by  computer;  or 

(ii)  knew  that  the  commercial  electronic  mail  mes- 
sages involved  in  the  offense  contained  or  advertised 
an  Internet  domain  for  which  the  registrant  of  the  do- 
main had  provided  false  registration  information;  and 

(B)  those  convicted  of  other  offenses,  including  offenses 
involving  fraud,  identity  theft,  obscenity,  child  pornog- 
raphy, and  the  sexual  exploitation  of  children,  if  such  of- 
fenses involved  the  sending  of  large  quantities  of  electronic 
mail. 

(c)  Sense  of  Congress.— It  is  the  sense  of  Congress  that— 

(1)  Spam  has  become  the  method  of  choice  for  those  who 
distribute  pornography,  perpetrate  fraudulent  schemes,  and 
introduce  viruses,  worms,  and  Trojan  horses  into  personal  and 
business  computer  systems;  and 

(2)  the  Department  of  Justice  should  use  all  existing  law 
enforcement  tools  to  investigate  and  prosecute  those  who  send 
bulk  commercial  e-mail  to  facilitate  the  commission  of  Federal 
crimes,  including  the  tools  contained  in  chapters  47  and  63  of 
title  18,  United  States  Code  (relating  to  fraud  and  false  state- 
ments); chapter  71  of  title  18,  United  States  Code  (relating  to 
obscenity);  chapter  110  of  title  18,  United  States  Code  (relating 
to  the  sexual  exploitation  of  children);  and  chapter  95  of  title 
18,  United  States  Code  (relating  to  racketeering),  as  appro- 
priate. 

SEC.  5.     [15  U.S.C.  7704]  OTHER  PROTECTIONS  FOR  USERS  OF  COM- 
MERCIAL ELECTRONIC  MAIL. 

(a)  Requirements  for  Transmission  of  Messages. — 

(1)  Prohibition  of  false  or  misleading  transmission 
information. — It  is  unlawful  for  any  person  to  initiate  the 
transmission,  to  a  protected  computer,  of  a  commercial  elec- 
tronic mail  message,  or  a  transactional  or  relationship  mes- 
sage, that  contains,  or  is  accompanied  by,  header  information 
that  is  materially  false  or  materially  misleading.  For  purposes 
of  this  paragraph — 

(A)  header  information  that  is  technically  accurate  but 
includes  an  originating  electronic  mail  address,  domain 
name,  or  Internet  Protocol  address  the  access  to  which  for 
purposes  of  initiating  the  message  was  obtained  by  means 
of  false  or  fraudulent  pretenses  or  representations  shall  be 
considered  materially  misleading; 
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(B)  a  "from"  line  (the  line  identifying  or  purporting  to 
identify  a  person  initiating  the  message)  that  accurately 
identifies  any  person  who  initiated  the  message  shall  not 
be  considered  materially  false  or  materially  misleading; 
and 

(C)  header  information  shall  be  considered  materially 
misleading  if  it  fails  to  identify  accurately  a  protected  com- 
puter used  to  initiate  the  message  because  the  person  ini- 
tiating the  message  knowingly  uses  another  protected  com- 
puter to  relay  or  retransmit  the  message  for  purposes  of 
disguising  its  origin. 

(2)  Prohibition  of  deceptive  subject  headings. — It  is 
unlawful  for  any  person  to  initiate  the  transmission  to  a  pro- 
tected computer  of  a  commercial  electronic  mail  message  if 
such  person  has  actual  knowledge,  or  knowledge  fairly  implied 
on  the  basis  of  objective  circumstances,  that  a  subject  heading 
of  the  message  would  be  likely  to  mislead  a  recipient,  acting 
reasonably  under  the  circumstances,  about  a  material  fact  re- 
garding the  contents  or  subject  matter  of  the  message  (con- 
sistent with  the  criteria  used  in  enforcement  of  section  5  of  the 
Federal  Trade  Commission  Act  (15  U.S.C.  45)). 

(3)  Inclusion  of  return  address  or  comparable  mecha- 
nism in  commercial  electronic  mail. — 

(A)  In  general. — It  is  unlawful  for  any  person  to  ini- 
tiate the  transmission  to  a  protected  computer  of  a  com- 
mercial electronic  mail  message  that  does  not  contain  a 
functioning  return  electronic  mail  address  or  other  Inter- 
net-based mechanism,  clearly  and  conspicuously  displayed, 
that— 

(i)  a  recipient  may  use  to  submit,  in  a  manner 
specified  in  the  message,  a  reply  electronic  mail  mes- 
sage or  other  form  of  Internet-based  communication 
requesting  not  to  receive  future  commercial  electronic 
mail  messages  from  that  sender  at  the  electronic  mail 
address  where  the  message  was  received;  and 

(ii)  remains  capable  of  receiving  such  messages  or 
communications  for  no  less  than  30  days  after  the 
transmission  of  the  original  message. 

(B)  More  detailed  options  possible.— The  person 
initiating  a  commercial  electronic  mail  message  may  com- 
ply with  subparagraph  (A)(i)  by  providing  the  recipient  a 
list  or  menu  from  which  the  recipient  may  choose  the  spe- 
cific types  of  commercial  electronic  mail  messages  the  re- 
cipient wants  to  receive  or  does  not  want  to  receive  from 
the  sender,  if  the  list  or  menu  includes  an  option  under 
which  the  recipient  may  choose  not  to  receive  any  commer- 
cial electronic  mail  messages  from  the  sender. 

(C)  Temporary  inability  to  receive  messages  or 
PROCESS  requests. — A  return  electronic  mail  address  or 
other  mechanism  does  not  fail  to  satisfy  the  requirements 
of  subparagraph  (A)  if  it  is  unexpectedly  and  temporarily 
unable  to  receive  messages  or  process  requests  due  to  a 
technical  problem  beyond  the  control  of  the  sender  if  the 
problem  is  corrected  within  a  reasonable  time  period. 


Sec.  5 CAN-SPAM  ACT  OF  2003 388 

(4)  Prohibition  of  transmission  of  commercial  elec- 
tronic MAIL  AFTER  OBJECTION.— 

(A)  In  GENERAL. — If  a  recipient  makes  a  request  using 
a  mechanism  provided  pursuant  to  paragraph  (3)  not  to  re- 
ceive some  or  any  commercial  electronic  mail  messages 
from  such  sender,  then  it  is  unlawful — 

(i)  for  the  sender  to  initiate  the  transmission  to 
the  recipient,  more  than  10  business  days  after  the  re- 
ceipt of  such  request,  of  a  commercial  electronic  mail 
message  that  falls  within  the  scope  of  the  request; 

(ii)  for  any  person  acting  on  behalf  of  the  sender 
to  initiate  the  transmission  to  the  recipient,  more  than 
10  business  days  after  the  receipt  of  such  request,  of 
a  commercial  electronic  mail  message  with  actual 
knowledge,  or  knowledge  fairly  implied  on  the  basis  of 
objective  circumstances,  that  such  message  falls 
within  the  scope  of  the  request; 

(iii)  for  any  person  acting  on  behalf  of  the  sender 
to  assist  in  initiating  the  transmission  to  the  recipient, 
through  the  provision  or  selection  of  addresses  to 
which  the  message  will  be  sent,  of  a  commercial  elec- 
tronic mail  message  with  actual  knowledge,  or  knowl- 
edge fairly  implied  on  the  basis  of  objective  cir- 
cumstances, that  such  message  would  violate  clause  (i) 
or  (ii);  or 

(iv)  for  the  sender,  or  any  other  person  who  knows 
that  the  recipient  has  made  such  a  request,  to  sell, 
lease,  exchange,  or  otherwise  transfer  or  release  the 
electronic  mail  address  of  the  recipient  (including 
through  any  transaction  or  other  transfer  involving 
mailing  lists  bearing  the  electronic  mail  address  of  the 
recipient)  for  any  purpose  other  than  compliance  with 
this  Act  or  other  provision  of  law. 

(B)  Subsequent  affirmative  consent.— A  prohibi- 
tion in  subparagraph  (A)  does  not  apply  if  there  is  affirma- 
tive consent  by  the  recipient  subsequent  to  the  request 
under  subparagraph  (A). 

(5)  Inclusion  of  identifier,  opt-out,  and  physical  ad- 
dress IN  commercial  electronic  mail.— (A)  It  is  unlawful  for 
any  person  to  initiate  the  transmission  of  any  commercial  elec- 
tronic mail  message  to  a  protected  computer  unless  the  mes- 
sage provides — 

(i)  clear  and  conspicuous  identification  that  the  mes- 
sage is  an  advertisement  or  solicitation; 

(ii)  clear  and  conspicuous  notice  of  the  opportunity 
under  paragraph  (3)  to  decline  to  receive  further  commer- 
cial electronic  mail  messages  from  the  sender;  and 

(iii)  a  valid  physical  postal  address  of  the  sender. 
(B)  Subparagraph  (A)(i)  does  not  apply  to  the  transmission 
of  a  commercial  electronic  mail  message  if  the  recipient  has 
given  prior  affirmative  consent  to  receipt  of  the  message. 

(6)  Materially. — For  purposes  of  paragraph  (1),  the  term 
"materially",  when  used  with  respect  to  false  or  misleading 
header  information,  includes  the  alteration  or  concealment  of 
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header  information  in  a  manner  that  would  impair  the  abiUty 
of  an  Internet  access  service  processing  the  message  on  behalf 
of  a  recipient,  a  person  alleging  a  violation  of  this  section,  or 
a  law  enforcement  agency  to  identify,  locate,  or  respond  to  a 
person  who  initiated  the  electronic  mail  message  or  to  inves- 
tigate the  alleged  violation,  or  the  ability  of  a  recipient  of  the 
message  to  respond  to  a  person  who  initiated  the  electronic 
message. 

(b)  Aggravated  Violations  Relating  to  Commercial  Elec- 
tronic Mail.— 

(1)  Address  harvesting  and  dictionary  attacks.— 

(A)  In  general. — It  is  unlawful  for  any  person  to  ini- 
tiate the  transmission,  to  a  protected  computer,  of  a  com- 
mercial electronic  mail  message  that  is  unlawful  under 
subsection  (a),  or  to  assist  in  the  origination  of  such  mes- 
sage through  the  provision  or  selection  of  addresses  to 
wMch  the  message  will  be  transmitted,  if  such  person  had 
actual  knowledge,  or  knowledge  fairly  implied  on  the  basis 
of  objective  circumstances,  that — 

(i)  the  electronic  mail  address  of  the  recipient  was 
obtained  using  an  automated  means  from  an  Internet 
website  or  proprietary  online  service  operated  by  an- 
other person,  and  such  website  or  online  service  in- 
cluded, at  the  time  the  address  was  obtained,  a  notice 
stating  that  the  operator  of  such  website  or  online 
service  will  not  give,  sell,  or  otherwise  transfer 
addresses  maintained  by  such  website  or  online  serv- 
ice to  any  other  party  for  the  purposes  of  initiating,  or 
enabling  others  to  initiate,  electronic  mail  messages; 
or 

(ii)  the  electronic  mail  address  of  the  recipient  was 
obtained  using  an  automated  means  that  generates 
possible  electronic  mail  addresses  by  combining 
names,  letters,  or  numbers  into  numerous  permuta- 
tions. 

(B)  Disclaimer. — Nothing  in  this  paragraph  creates 
an  ownership  or  proprietary  interest  in  such  electronic 
mail  addresses. 

(2)  Automated  creation  of  multiple  electronic  mail 
accounts. — It  is  unlawful  for  any  person  to  use  scripts  or 
other  automated  means  to  register  for  multiple  electronic  mail 
accounts  or  online  user  accounts  from  which  to  transmit  to  a 
protected  computer,  or  enable  another  person  to  transmit  to  a 
protected  computer,  a  commercial  electronic  mail  message  that 
is  unlawful  under  subsection  (a). 

(3)  Relay  or  retransmission  through  unauthorized 
ACCESS. — It  is  unlawful  for  any  person  knowingly  to  relay  or 
retransmit  a  commercial  electronic  mail  message  that  is  un- 
lawful under  subsection  (a)  from  a  protected  computer  or  com- 
puter network  that  such  person  has  accessed  without  author- 
ization. 

(c)  Supplementary  Rulemaking  Authority. — The  Commis- 
sion shall  by  regulation,  pursuant  to  section  13 — 
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(1)  modify  the  10-business-day  period  under  subsection 
(a)(4)(A)  or  subsection  (a)(4)(B),  or  both,  if  the  Commission 
determines  that  a  different  period  would  be  more  reasonable 
after  taking  into  account — 

(A)  the  purposes  of  subsection  (a); 

(B)  the  interests  of  recipients  of  commercial  electronic 
mail;  and 

(C)  the  burdens  imposed  on  senders  of  lawful  commer- 
cial electronic  mail;  and 

(2)  specify  additional  activities  or  practices  to  which  sub- 
section (b)  applies  if  the  Commission  determines  that  those 
activities  or  practices  are  contributing  substantially  to  the  pro- 
liferation of  commercial  electronic  mail  messages  that  are  un- 
lawful under  subsection  (a). 

(d)  Requirement  To  Place  Warning  Labels  on  Commercial 
Electronic  Mail  Containing  Sexually  Oriented  Materl\l.— 

(1)  In  general. — No  person  may  initiate  in  or  affecting 
interstate  commerce  the  transmission,  to  a  protected  computer, 
of  any  commercial  electronic  mail  message  that  includes  sexu- 
ally oriented  material  and — 

(A)  fail  to  include  in  subject  heading  for  the  electronic 
mail  message  the  marks  or  notices  prescribed  by  the  Com- 
mission under  this  subsection;  or 

(B)  fail  to  provide  that  the  matter  in  the  message  that 
is  initially  viewable  to  the  recipient,  when  the  message  is 
opened  by  any  recipient  and  absent  any  further  actions  by 
the  recipient,  includes  only — 

(i)  to  the  extent  required  or  authorized  pursuant 
to  paragraph  (2),  any  such  marks  or  notices; 

(ii)  the  information  required  to  be  included  in  the 
message  pursuant  to  subsection  (a)(5);  and 

(iii)  instructions  on  how  to  access,  or  a  mechanism 
to  access,  the  sexually  oriented  material. 

(2)  Prior  affirmative  consent. — Paragraph  (1)  does  not 
apply  to  the  transmission  of  an  electronic  mail  message  if  the 
recipient  has  given  prior  affirmative  consent  to  receipt  of  the 
message. 

(3)  Prescription  of  marks  and  notices. — Not  later  than 
120  days  after  the  date  of  the  enactment  of  this  Act,  the  Com- 
mission in  consultation  with  the  Attorney  General  shall  pre- 
scribe clearly  identifiable  marks  or  notices  to  be  included  in  or 
associated  with  commercial  electronic  mail  that  contains  sexu- 
ally oriented  material,  in  order  to  inform  the  recipient  of  that 
fact  and  to  facilitate  filtering  of  such  electronic  mail.  The  Com- 
mission shall  publish  in  the  Federal  Register  and  provide  no- 
tice to  the  public  of  the  marks  or  notices  prescribed  under  this 
paragraph. 

(4)  Definition. — In  this  subsection,  the  term  "sexually  ori- 
ented material"  means  any  material  that  depicts  sexually  ex- 
plicit conduct  (as  that  term  is  defined  in  section  2256  of  title 
18,  United  States  Code),  unless  the  depiction  constitutes  a 
small  and  insignificant  part  of  the  whole,  the  remainder  of 
which  is  not  primarily  devoted  to  sexual  matters. 
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(5)  Penalty. — Whoever  knowingly  violates  paragraph  (1) 
shall  be  fined  under  title  18,  United  States  Code,  or  impris- 
oned not  more  than  5  years,  or  both. 

SEC.  6.  [15  U.S.C.  7705]  BUSINESSES  KNOWINGLY  PROMOTED  BY 
ELECTRONIC  MAIL  WITH  FALSE  OR  MISLEADING  TRANS- 
MISSION INFORMATION. 

(a)  In  General. — It  is  unlawful  for  a  person  to  promote,  or 
allow  the  promotion  of,  that  person's  trade  or  business,  or  goods, 
products,  property,  or  services  sold,  offered  for  sale,  leased  or  of- 
fered for  lease,  or  otherwise  made  available  through  that  trade  or 
business,  in  a  commercial  electronic  mail  message  the  transmission 
of  which  is  in  violation  of  section  5(a)(1)  if  that  person — 

(1)  knows,  or  should  have  known  in  the  ordinary  course  of 
that  person's  trade  or  business,  that  the  goods,  products,  prop- 
erty, or  services  sold,  offered  for  sale,  leased  or  offered  for 
lease,  or  otherwise  made  available  through  that  trade  or  busi- 
ness were  being  promoted  in  such  a  message; 

(2)  received  or  expected  to  receive  an  economic  benefit 
from  such  promotion;  and 

(3)  took  no  reasonable  action — 

(A)  to  prevent  the  transmission;  or 

(B)  to  detect  the  transmission  and  report  it  to  the 
Commission. 

(b)  Limited  Enforcement  Against  Third  Parties.— 

(1)  In  GENERAL. — Except  as  provided  in  paragraph  (2),  a 
person  (hereinafter  referred  to  as  the  "third  party")  that  pro- 
vides goods,  products,  property,  or  services  to  another  person 
that  violates  subsection  (a)  shall  not  be  held  liable  for  such  vio- 
lation. 

(2)  Exception. — Liability  for  a  violation  of  subsection  (a) 
shall  be  imputed  to  a  third  party  that  provides  goods,  products, 
property,  or  services  to  another  person  that  violates  subsection 
(a)  if  that  third  party — 

(A)  owns,  or  has  a  greater  than  50  percent  ownership 
or  economic  interest  in,  the  trade  or  business  of  the  person 
that  violated  subsection  (a);  or 

(B)(i)  has  actual  knowledge  that  goods,  products,  prop- 
erty, or  services  are  promoted  in  a  commercial  electronic 
mail  message  the  transmission  of  which  is  in  violation  of 
section  5(a)(1);  and 

(ii)  receives,  or  expects  to  receive,  an  economic  benefit 
from  such  promotion. 

(c)  Exclusive  Enforcement  by  FTC. — Subsections  (f)  and  (g) 
of  section  7  do  not  apply  to  violations  of  this  section. 

(d)  Savings  Provision. — Except  as  provided  in  section  7(f)(8), 
nothing  in  this  section  may  be  construed  to  limit  or  prevent  any 
action  that  may  be  taken  under  this  Act  with  respect  to  any  viola- 
tion of  any  other  section  of  this  Act. 

SEC.  7.  [15  U.S.C.  7706]  ENFORCEMENT  GENERALLY. 

(a)  VIOLATION  Is  Unfair  or  Deceptive  Act  or  Practice.— Ex- 
cept as  provided  in  subsection  (b),  this  Act  shall  be  enforced  by  the 
Commission  as  if  the  violation  of  this  Act  were  an  unfair  or  decep- 
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tive  act  or  practice  proscribed  under  section  18(a)(1)(B)  of  the  Fed- 
eral Trade  Commission  Act  (15  U.S.C.  57a(a)(l)(B)). 

(b)  Enforcement  by  Certain  Other  Agencies.— Compliance 
with  this  Act  shall  be  enforced — 

(1)  under  section  8  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1818),  in  the  case  of— 

(A)  national  banks,  and  Federal  branches  and  Federal 
agencies  of  foreign  banks,  by  the  Office  of  the  Comptroller 
of  the  Currency; 

(B)  member  banks  of  the  Federal  Reserve  System 
(other  than  national  banks),  branches  and  agencies  of  for- 
eign banks  (other  than  Federal  branches.  Federal  agencies, 
and  insured  State  branches  of  foreign  banks),  commercial 
lending  companies  owned  or  controlled  by  foreign  banks, 
organizations  operating  under  section  25  or  25A  of  the 
Federal  Reserve  Act  (12  U.S.C.  601  and  611),  and  bank 
holding  companies,  by  the  Board; 

(C)  banks  insured  by  the  Federal  Deposit  Insurance 
Corporation  (other  than  members  of  the  Federal  Reserve 
System)  and  insured  State  branches  of  foreign  banks,  by 
the  Board  of  Directors  of  the  Federal  Deposit  Insurance 
Corporation;  and 

(D)  savings  associations  the  deposits  of  which  are  in- 
sured by  the  Federal  Deposit  Insurance  Corporation,  by 
the  Director  of  the  Office  of  Thrift  Supervision; 

(2)  under  the  Federal  Credit  Union  Act  (12  U.S.C.  1751  et 
seq.)  by  the  Board  of  the  National  Credit  Union  Administration 
with  respect  to  any  Federally  insured  credit  union; 

(3)  under  the  Securities  Exchange  Act  of  1934  (15  U.S.C. 
78a  et  seq.)  by  the  Securities  and  Exchange  Commission  with 
respect  to  any  broker  or  dealer; 

(4)  under  the  Investment  Company  Act  of  1940  (15  U.S.C. 
80a-l  et  seq.)  by  the  Securities  and  Exchange  Commission 
with  respect  to  investment  companies; 

(5)  under  the  Investment  Advisers  Act  of  1940  (15  U.S.C. 
80b-l  et  seq.)  by  the  Securities  and  Exchange  Commission 
with  respect  to  investment  advisers  registered  under  that  Act; 

(6)  under  State  insurance  law  in  the  case  of  any  person  en- 
gaged in  providing  insurance,  by  the  applicable  State  insur- 
ance authority  of  the  State  in  which  the  person  is  domiciled, 
subject  to  section  104  of  the  Gramm-Bliley-Leach  Act^  (15 
U.S.C.  6701),  except  that  in  any  State  in  which  the  State 
insurance  authority  elects  not  to  exercise  this  power,  the 
enforcement  authority  pursuant  to  this  Act  shall  be  exercised 
by  the  Commission  in  accordance  with  subsection  (a); 

(7)  under  part  A  of  subtitle  VII  of  title  49,  United  States 
Code,  by  the  Secretary  of  Transportation  with  respect  to  any 
air  carrier  or  foreign  air  carrier  subject  to  that  part; 

(8)  under  the  Packers  and  Stockyards  Act,  1921  (7  U.S.C. 
181  et  seq.)  (except  as  provided  in  section  406  of  that  Act  (7 


iSo  in  law.  The  reference  in  paragraph  (6)  to  the  Gramm-Bliley-Leach  Act  probably  should 
be  referenced  to  Gramm-Leach-Bliley  Act. 
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U.S.C.  226,  227)),  by  the  Secretary  of  Agriculture  with  respect 
to  any  activities  subject  to  that  Act; 

(9)  under  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2001  et 
seq.)  by  the  Farm  Credit  Administration  with  respect  to  any 
Federal  land  bank.  Federal  land  bank  association,  Federal 
intermediate  credit  bank,  or  production  credit  association;  and 

(10)  under  the  Communications  Act  of  1934  (47  U.S.C.  151 
et  seq.)  by  the  Federal  Communications  Commission  with  re- 
spect to  any  person  subject  to  the  provisions  of  that  Act. 

(c)  Exercise  of  Certain  Powers.— For  the  purpose  of  the 
exercise  by  any  agency  referred  to  in  subsection  (b)  of  its  powers 
under  any  Act  referred  to  in  that  subsection,  a  violation  of  this  Act 
is  deemed  to  be  a  violation  of  a  Federal  Trade  Commission  trade 
regulation  rule.  In  addition  to  its  powers  under  any  provision  of 
law  specifically  referred  to  in  subsection  (b),  each  of  the  agencies 
referred  to  in  that  subsection  may  exercise,  for  the  purpose  of  en- 
forcing compliance  with  any  requirement  imposed  under  this  Act, 
any  other  authority  conferred  on  it  by  law. 

(d)  Actions  by  the  Commission.— The  Commission  shall  pre- 
vent any  person  from  violating  this  Act  in  the  same  manner,  by  the 
same  means,  and  with  the  same  jurisdiction,  powers,  and  duties  as 
though  all  applicable  terms  and  provisions  of  the  Federal  Trade 
Commission  Act  (15  U.S.C.  41  et  seq.)  were  incorporated  into  and 
made  a  part  of  this  Act.  Any  entity  that  violates  any  provision  of 
that  subtitle  is  subject  to  the  penalties  and  entitled  to  the  privi- 
leges and  immunities  provided  in  the  Federal  Trade  Commission 
Act  in  the  same  manner,  by  the  same  means,  and  with  the  same 
jurisdiction,  power,  and  duties  as  though  all  applicable  terms  and 
provisions  of  the  Federal  Trade  Commission  Act  were  incorporated 
into  and  made  a  part  of  that  subtitle. 

(e)  Availability  of  Cease-and-Desist  Orders  and  Injunc- 
tive Relief  Without  Showing  of  Knowledge.— Notwithstanding 
any  other  provision  of  this  Act,  in  any  proceeding  or  action  pursu- 
ant to  subsection  (a),  (b),  (c),  or  (d)  of  this  section  to  enforce  compli- 
ance, through  an  order  to  cease  and  desist  or  an  injunction,  with 
section  5(a)(1)(C),  section  5(a)(2),  clause  (ii),  (iii),  or  (iv)  of  section 
5(a)(4)(A),  section  5(b)(1)(A),  or  section  5(b)(3),  neither  the  Commis- 
sion nor  the  Federal  Communications  Commission  shall  be  re- 
quired to  allege  or  prove  the  state  of  mind  required  by  such  section 
or  subparagraph. 

(f)  Enforcement  by  States.— 

(1)  CrviL  ACTION. — In  any  case  in  which  the  attorney  gen- 
eral of  a  State,  or  an  official  or  agency  of  a  State,  has  reason 
to  believe  that  an  interest  of  the  residents  of  that  State  has 
been  or  is  threatened  or  adversely  affected  by  any  person  who 
violates  paragraph  (1)  or  (2)  of  section  5(a),  who  violates  sec- 
tion 5(d),  or  who  engages  in  a  pattern  or  practice  that  violates 
paragraph  (3),  (4),  or  (5)  of  section  5(a),  of  this  Act,  the  attor- 
ney general,  official,  or  agency  of  the  State,  as  parens  patriae, 
may  bring  a  civil  action  on  behalf  of  the  residents  of  the  State 
in  a  district  court  of  the  United  States  of  appropriate 
jurisdiction — 

(A)  to  enjoin  further  violation  of  section  5  of  this  Act 

by  the  defendant;  or 
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(B)  to  obtain  damages  on  behalf  of  residents  of  the 
State,  in  an  amount  equal  to  the  greater  of — 

(i)  the  actual  monetary  loss  suffered  by  such  resi- 
dents; or 

(ii)  the  amount  determined  under  paragraph  (3). 

(2)  Availability  of  injunctive  relief  without  showing 
OF  KNOWLEDGE. — Notwithstanding  any  other  provision  of  this 
Act,  in  a  civil  action  under  paragraph  (1)(A)  of  this  subsection, 
the  attorney  general,  official,  or  agency  of  the  State  shall  not 
be  required  to  allege  or  prove  the  state  of  mind  required  by 
section  5(a)(1)(C),  section  5(a)(2),  clause  (ii),  (iii),  or  (iv)  of  sec- 
tion 5(a)(4)(A),  section  5(b)(1)(A),  or  section  5(b)(3). 

(3)  Statutory  damages.— 

(A)  In  GENERAL. — For  purposes  of  paragraph  (l)(B)(ii), 
the  amount  determined  under  this  paragraph  is  the 
amount  calculated  by  multiplying  the  number  of  violations 
(with  each  separately  addressed  unlawful  message  re- 
ceived by  or  addressed  to  such  residents  treated  as  a  sepa- 
rate violation)  by  up  to  $250. 

(B)  Limitation. — For  any  violation  of  section  5  (other 
than  section  5(a)(1)),  the  amount  determined  under  sub- 
paragraph (A)  may  not  exceed  $2,000,000. 

(C)  Aggravated  damages.— The  court  may  increase  a 
damage  award  to  an  amount  equal  to  not  more  than  three 
times  the  amount  otherwise  available  under  this  para- 
graph if — 

(i)  the  court  determines  that  the  defendant  com- 
mitted the  violation  willfully  and  knowingly;  or 

(ii)  the  defendant's  unlawful  activity  included  one 
or  more  of  the  aggravating  violations  set  forth  in  sec- 
tion 5(b). 

(D)  Reduction  of  damages. — In  assessing  damages 
under  subparagraph  (A),  the  court  may  consider  whether — 

(i)  the  defendant  has  established  and  imple- 
mented, with  due  care,  commercially  reasonable  prac- 
tices and  procedures  designed  to  effectively  prevent 
such  violations;  or 

(ii)  the  violation  occurred  despite  commercially 
reasonable  efforts  to  maintain  compliance  the  prac- 
tices and  procedures  to  which  reference  is  made  in 
clause  (i). 

(4)  Attorney  fees. — In  the  case  of  any  successful  action 
under  paragraph  (1),  the  court,  in  its  discretion,  may  award 
the  costs  of  the  action  and  reasonable  attorney  fees  to  the 
State. 

(5)  Rights  of  federal  regulators. — The  State  shall 
serve  prior  written  notice  of  any  action  under  paragraph  (1) 
upon  the  Federal  Trade  Commission  or  the  appropriate  Fed- 
eral regulator  determined  under  subsection  (b)  and  provide  the 
Commission  or  appropriate  Federal  regulator  with  a  copy  of  its 
complaint,  except  in  any  case  in  which  such  prior  notice  is  not 
feasible,  in  which  case  the  State  shall  serve  such  notice  imme- 
diately upon  instituting  such  action.  The  Federal  Trade  Com- 
mission or  appropriate  Federal  regulator  shall  have  the  right — 
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(A)  to  intervene  in  the  action; 

(B)  upon  so  intervening,  to  be  heard  on  all  matters 
arising  therein; 

(C)  to  remove  the  action  to  the  appropriate  United 
States  district  court;  and 

(D)  to  file  petitions  for  appeal. 

(6)  Construction. — For  purposes  of  bringing  any  civil  ac- 
tion under  paragraph  (1),  nothing  in  this  Act  shall  be  con- 
strued to  prevent  an  attorney  general  of  a  State  from  exer- 
cising the  powers  conferred  on  the  attorney  general  by  the  laws 
of  that  State  to — 

(A)  conduct  investigations; 

(B)  administer  oaths  or  affirmations;  or 

(C)  compel  the  attendance  of  witnesses  or  the  produc- 
tion of  documentary  and  other  evidence. 

(7)  Venue;  service  of  process.— 

(A)  Venue. — Any  action  brought  under  paragraph  (1) 
may  be  brought  in  the  district  court  of  the  United  States 
that  meets  applicable  requirements  relating  to  venue 
under  section  1391  of  title  28,  United  States  Code. 

(B)  Service  of  process.— In  an  action  brought  under 
paragraph  (1),  process  may  be  served  in  any  district  in 
which  the  defendant — 

(i)  is  an  inhabitant;  or 

(ii)  maintains  a  physical  place  of  business. 

(8)  Limitation  on  state  action  while  federal  action  is 
PENDING. — If  the  Commission,  or  other  appropriate  Federal 
agency  under  subsection  (b),  has  instituted  a  civil  action  or  an 
administrative  action  for  violation  of  this  Act,  no  State  attor- 
ney general,  or  official  or  agency  of  a  State,  may  bring  an  ac- 
tion under  this  subsection  during  the  pendency  of  that  action 
against  any  defendant  named  in  the  complaint  of  the  Commis- 
sion or  the  other  agency  for  any  violation  of  this  Act  alleged 
in  the  complaint. 

(9)  Requisite  scienter  for  certain  civil  actions. — Ex- 
cept as  provided  in  section  5(a)(1)(C),  section  5(a)(2),  clause  (ii), 
(iii),  or  (iv)  of  section  5(a)(4)(A),  section  5(b)(1)(A),  or  section 
5(b)(3),  in  a  civil  action  brought  by  a  State  attorney  general, 
or  an  official  or  agency  of  a  State,  to  recover  monetary  dam- 
ages for  a  violation  of  this  Act,  the  court  shall  not  grant  the 
relief  sought  unless  the  attorney  general,  official,  or  agency 
establishes  that  the  defendant  acted  with  actual  knowledge,  or 
knowledge  fairly  implied  on  the  basis  of  objective  cir- 
cumstances, of  the  act  or  omission  that  constitutes  the  viola- 
tion. 

(g)  Action  by  Provider  of  Internet  Access  Service. — 

(1)  Action  authorized. — A  provider  of  Internet  access 
service  adversely  affected  by  a  violation  of  section  5(a)(1),  5(b), 
or  5(d),  or  a  pattern  or  practice  that  violates  paragraph  (2),  (3), 
(4),  or  (5)  of  section  5(a),  may  bring  a  civil  action  in  any  district 
court  of  the  United  States  with  jurisdiction  over  the 
defendant — 

(A)  to  enjoin  further  violation  by  the  defendant;  or 
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(B)  to  recover  damages  in  an  amount  equal  to  the 
greater  of^ 

(i)  actual  monetary  loss  incurred  by  the  provider 
of  Internet  access  service  as  a  result  of  such  violation; 
or 

(ii)  the  amount  determined  under  paragraph  (3). 

(2)  Special  definition  of  "procure".— In  any  action 
brought  under  paragraph  (1),  this  Act  shall  be  applied  as  if  the 
definition  of  the  term  "procure"  in  section  3(12)  contained,  after 
"behalf  the  words  "with  actual  knowledge,  or  by  consciously 
avoiding  knowing,  whether  such  person  is  engaging,  or  will  en- 
gage, in  a  pattern  or  practice  that  violates  this  Act". 

(3)  Statutory  damages.— 

(A)  In  general.— For  purposes  of  paragraph  (IXBKii), 
the  amount  determined  under  this  paragraph  is  the 
amount  calculated  by  multiplying  the  number  of  violations 
(with  each  separately  addressed  unlawful  message  that  is 
transmitted  or  attempted  to  be  transmitted  over  the  facili- 
ties of  the  provider  of  Internet  access  service,  or  that  is 
transmitted  or  attempted  to  be  transmitted  to  an  elec- 
tronic mail  address  obtained  from  the  provider  of  Internet 
access  service  in  violation  of  section  5(b)(lXA)(i),  treated  as 
a  separate  violation)  by — 

(i)  up  to  $100,  in  the  case  of  a  violation  of  section 
5(a)(1);  or 

(ii)  up  to  $25,  in  the  case  of  any  other  violation  of 
section  5. 

(B)  Limitation. — For  any  violation  of  section  5  (other 
than  section  5(a)(1)),  the  amount  determined  under  sub- 
paragraph (A)  may  not  exceed  $1,000,000. 

(C)  Aggravated  damages.— The  court  may  increase  a 
damage  award  to  an  amount  equal  to  not  more  than  three 
times  the  amount  otherwise  available  under  this  para- 
graph if — 

(i)  the  court  determines  that  the  defendant  com- 
mitted the  violation  willfully  and  knowingly;  or 

(ii)  the  defendant's  unlawful  activity  included  one 
or  more  of  the  aggravated  violations  set  forth  in  sec- 
tion 5(b). 

(D)  Reduction  of  damages. — In  assessing  damages 
under  subparagraph  (A),  the  court  may  consider  whether — 

(i)  the  defendant  has  estabhshed  and  imple- 
mented, with  due  care,  commercially  reasonable  prac- 
tices and  procedures  designed  to  effectively  prevent 
such  violations;  or 

(ii)  the  violation  occurred  despite  commercially 
reasonable  efforts  to  maintain  compliance  with  the 
practices  and  procedures  to  which  reference  is  made  in 
clause  (i). 

(4)  Attorney  fees. — In  any  action  brought  pursuant  to 
paragraph  (1),  the  court  may,  in  its  discretion,  require  an 
undertaking  for  the  payment  of  the  costs  of  such  action,  and 
assess  reasonable  costs,  including  reasonable  attorneys'  fees, 
against  any  party. 
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SEC,  8.  [15  U.S.C.  7707 J  EFFECT  ON  OTHER  LAWS. 

(a)  Federal  Law. — (1)  Nothing  in  this  Act  shall  be  construed 
to  impair  the  enforcement  of  section  223  or  231  of  the  Communica- 
tions Act  of  1934  (47  U.S.C.  223  or  231,  respectively),  chapter  71 
(relating  to  obscenity)  or  110  (relating  to  sexual  exploitation  of  chil- 
dren) of  title  18,  United  States  Code,  or  any  other  Federal  criminal 
statute. 

(2)  Nothing  in  this  Act  shall  be  construed  to  affect  in  any  way 
the  Commission's  authority  to  bring  enforcement  actions  under 
FTC  Act  for  materially  false  or  deceptive  representations  or  unfair 
practices  in  commercial  electronic  mail  messages. 

(b)  State  Law.— 

(1)  In  general. — This  Act  supersedes  any  statute,  regula- 
tion, or  rule  of  a  State  or  political  subdivision  of  a  State  that 
expressly  regulates  the  use  of  electronic  mail  to  send  commer- 
cial messages,  except  to  the  extent  that  any  such  statute,  regu- 
lation, or  rule  prohibits  falsity  or  deception  in  any  portion  of 
a  commercial  electronic  mail  message  or  information  attached 
thereto. 

(2)  State  law  not  specific  to  electronic  mail.— This 
Act  shall  not  be  construed  to  preempt  the  applicability  of^ 

(A)  State  laws  that  are  not  specific  to  electronic  mail, 
including  State  trespass,  contract,  or  tort  law;  or 

(B)  other  State  laws  to  the  extent  that  those  laws  re- 
late to  acts  of  fraud  or  computer  crime. 

(c)  No  Effect  on  Policies  of  Providers  of  Internet  Access 
Service. — Nothing  in  this  Act  shall  be  construed  to  have  any  effect 
on  the  lawfulness  or  unlawfulness,  under  any  other  provision  of 
law,  of  the  adoption,  implementation,  or  enforcement  by  a  provider 
of  Internet  access  service  of  a  policy  of  declining  to  transmit,  route, 
relay,  handle,  or  store  certain  types  of  electronic  mail  messages. 
SEC.  9.  ri5  U.S.C.  77081  DO-NOT-E-MAIL  REGISTRY. 

(a)  In  General. — Not  later  than  6  months  after  the  date  of 
enactment  of  this  Act,  the  Commission  shall  transmit  to  the  Senate 
Committee  on  Commerce,  Science,  and  Transportation  and  the 
House  of  Representatives  Committee  on  Energy  and  Commerce  a 
report  that — 

(1)  sets  forth  a  plan  and  timetable  for  establishing  a 
nationwide  marketing  Do-Not-E-Mail  registry; 

(2)  includes  an  explanation  of  any  practical,  technical, 
security,  privacy,  enforceability,  or  other  concerns  that  the 
Commission  has  regarding  such  a  registry;  and 

(3)  includes  an  explanation  of  how  the  registry  would  be 
applied  with  respect  to  children  with  e-mail  accounts. 

(b)  Authorization  To  Implement. — The  Commission  may 
establish  and  implement  the  plan,  but  not  earlier  than  9  months 
after  the  date  of  enactment  of  this  Act. 

sec.  10.  [15  U.S.C.  7709]  STUDY  OF  EFFECTS  OF  COMMERCIAL  ELEC- 
TRONIC MAIL. 

(a)  In  General. — Not  later  than  24  months  after  the  date  of 
the  enactment  of  this  Act,  the  Commission,  in  consultation  with  the 
Department  of  Justice  and  other  appropriate  agencies,  shall  submit 
a  report  to  the  Congress  that  provides  a  detailed  analysis  of  the 
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effectiveness  and  enforcement  of  the  provisions  of  this  Act  and  the 
need  (if  any)  for  the  Congress  to  modify  such  provisions. 

(b)  Required  Analysis.— The  Commission  shall  include  in  the 
report  required  by  subsection  (a) — 

(1)  an  analysis  of  the  extent  to  which  technological  and 
marketplace  developments,  including  changes  in  the  nature  of 
the  devices  through  which  consumers  access  their  electronic 
mail  messages,  may  affect  the  practicality  and  effectiveness  of 
the  provisions  of  this  Act; 

(2)  analysis  and  recommendations  concerning  how  to  ad- 
dress commercial  electronic  mail  that  originates  in  or  is  trans- 
mitted through  or  to  facilities  or  computers  in  other  nations, 
including  initiatives  or  policy  positions  that  the  Federal  Gov- 
ernment could  pursue  through  international  negotiations,  fora, 
organizations,  or  institutions;  and 

(3)  analysis  and  recommendations  concerning  options  for 
protecting  consumers,  including  children,  from  the  receipt  and 
viewing  of  commercial  electronic  mail  that  is  obscene  or  porno- 
graphic. 

SEC.  11.  [15  U.S.C.  7710]  IMPROVING  ENFORCEMENT  BY  PROVIDING 
REWARDS  FOR  INFORMATION  ABOUT  VIOLATIONS;  LA- 
BELING. 

The  Commission  shall  transmit  to  the  Senate  Committee  on 
Commerce,  Science,  and  Transportation  and  the  House  of  Rep- 
resentatives Committee  on  Energy  and  Commerce — 

(Da  report,  within  9  months  after  the  date  of  enactment 
of  this  Act,  that  sets  forth  a  system  for  rewarding  those  who 
supply  information  about  violations  of  this  Act,  including — 

(A)  procedures  for  the  Commission  to  grant  a  reward 
of  not  less  than  20  percent  of  the  total  civil  penalty  col- 
lected for  a  violation  of  this  Act  to  the  first  person  that — 

(i)  identifies  the  person  in  violation  of  this  Act; 
and 

(ii)  supplies  information  that  leads  to  the  success- 
ful collection  of  a  civil  penalty  by  the  Commission;  and 

(B)  procedures  to  minimize  the  burden  of  submitting 
a  complaint  to  the  Commission  concerning  violations  of 
this  Act,  including  procedures  to  allow  the  electronic  sub- 
mission of  complaints  to  the  Commission;  and 

(2)  a  report,  within  18  months  after  the  date  of  enactment 
of  this  Act,  that  sets  forth  a  plan  for  requiring  commercial  elec- 
tronic mail  to  be  identifiable  from  its  subject  line,  by  means  of 
compliance  with  Internet  Engineering  Task  Force  Standards, 
the  use  of  the  characters  "ADV"  in  the  subject  line,  or  other 
comparable  identifier,  or  an  explanation  of  any  concerns  the 
Commission  has  that  cause  the  Commission  to  recommend 
against  the  plan. 


SEC.  13.  [15  U.S.C.  7711)  REGULATIONS. 

(a)  In  General. — The  Commission  may  issue  regulations  to 
implement  the  provisions  of  this  Act  (not  including  the  amend- 
ments made  by  sections  4  and  12).  Any  such  regulations  shall  be 
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issued  in  accordance  with  section  553  of  title  5,  United  States 
Code. 

(b)  Limitation. — Subsection  (a)  may  not  be  construed  to  au- 
thorize the  Commission  to  estabUsh  a  requirement  pursuant  to  sec- 
tion 5(a)(5)(A)  to  include  any  specific  words,  characters,  marks,  or 
labels  in  a  commercial  electronic  mail  message,  or  to  include  the 
identification  required  by  section  5(a)(5)(A)  in  any  particular  part 
of  such  a  mail  message  (such  as  the  subject  line  or  body). 
SEC.  14.  [15  U.S.C.  7712]  APPLICATION  TO  WIRELESS. 

(a)  Effect  on  Other  Law.— Nothing  in  this  Act  shall  be  inter- 
preted to  preclude  or  override  the  applicability  of  section  227  of  the 
Communications  Act  of  1934  (47  U.S.C.  227)  or  the  rules  prescribed 
under  section  3  of  the  Telemarketing  and  Consumer  Fraud  and 
Abuse  Prevention  Act  (15  U.S.C.  6102). 

(b)  FCC  Rulemaking. — The  Federal  Communications  Commis- 
sion, in  consultation  with  the  Federal  Trade  Commission,  shall  pro- 
mulgate rules  within  270  days  to  protect  consumers  from  unwanted 
mobile  service  commercial  messages.  The  Federal  Communications 
Commission,  in  promulgating  the  rules,  shall,  to  the  extent  con- 
sistent with  subsection  (c) — 

(1)  provide  subscribers  to  commercial  mobile  services  the 
ability  to  avoid  receiving  mobile  service  commercial  messages 
unless  the  subscriber  has  provided  express  prior  authorization 
to  the  sender,  except  as  provided  in  paragraph  (3); 

(2)  allow  recipients  of  mobile  service  commercial  messages 
to  indicate  electronically  a  desire  not  to  receive  future  mobile 
service  commercial  messages  from  the  sender; 

(3)  take  into  consideration,  in  determining  whether  to  sub- 
ject providers  of  commercial  mobile  services  to  paragraph  (1), 
the  relationship  that  exists  between  providers  of  such  services 
and  their  subscribers,  but  if  the  Commission  determines  that 
such  providers  should  not  be  subject  to  paragraph  (1),  the  rules 
shall  require  such  providers,  in  addition  to  complying  with  the 
other  provisions  of  this  Act,  to  allow  subscribers  to  indicate  a 
desire  not  to  receive  future  mobile  service  commercial  mes- 
sages from  the  provider — 

(A)  at  the  time  of  subscribing  to  such  service;  and 

(B)  in  any  billing  mechanism;  and 

(4)  determine  how  a  sender  of  mobile  service  commercial 
messages  may  comply  with  the  provisions  of  this  Act,  consid- 
ering the  unique  technical  aspects,  including  the  functional 
and  character  limitations,  of  devices  that  receive  such  mes- 
sages. 

(c)  Other  Factors  Considered.— The  Federal  Communica- 
tions Commission  shall  consider  the  ability  of  a  sender  of  a  com- 
mercial electronic  mail  message  to  reasonably  determine  that  the 
message  is  a  mobile  service  commercial  message. 

(d)  Mobile  Service  Commercial  Message  Defined. — In  this 
section,  the  term  "mobile  service  commercial  message"  means  a 
commercial  electronic  mail  message  that  is  transmitted  directly  to 
a  wireless  device  that  is  utilized  by  a  subscriber  of  commercial  mo- 
bile service  (as  such  term  is  defined  in  section  332(d)  of  the  Com- 
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munications  Act  of  1934  (47  U.S.C.  332(d)))  in  connection  with  such 
service. 

SEC.  15.  [15  U.S.C.  7713]  SEPARABILITY. 

If  any  provision  of  this  Act  or  the  appHcation  thereof  to  any 
person  or  circumstance  is  held  invahd,  the  remainder  of  this  Act 
and   the   apphcation   of  such   provision   to   other   persons   or   cir- 
cumstances shall  not  be  affected. 
SEC.  16.  [15  U.S.C.  7701]  EFFECTIVE  DATE. 

The  provisions  of  this  Act,  other  than  section  9,  shall  take  ef- 
fect on  January  1,  2004. 
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DIVISION  J— OTHER  MATTERS 


TITLE  IX— SATELLITE  HOME  VIEWER  EXTENSION  AND 
REAUTHORIZATION  ACT  OF  2004 1 

SECTION  1.  [17  U.S.C.  101  note]  SHORT  TITLES;  TABLE  OF  CONTENTS. 

(a)  Short  Titles. — This  title  may  be  cited  as  the  "SatelUte 
Home  Viewer  Extension  and  Reauthorization  Act  of  2004"  or  the 
"W.  J.  (Billy)  Tauzin  Satellite  Television  Act  of  2004". 


TITLE  I— STATUTORY  LICENSE  FOR 
SATELLITE  CARRIERS 


SEC.  106.  [17  U.S.C.  119  note]  EFFECT  ON  CERTAIN  PROCEEDINGS. 

Nothing  in  this  title  shall  modify  any  remedy  imposed  on  a 
party  that  is  required  by  the  judgment  of  a  court  in  any  action  that 
was  brought  before  May  1,  2004,  against  that  party  for  a  violation 
of  section  119  of  title  17,  United  States  Code. 


SEC.  109.  STUDY. 

No  later  than  June  30,  2008,  the  Register  of  Copyrights  shall 
report  to  the  Committee  on  the  Judiciary  of  the  House  of  Rep- 
resentatives and  the  Committee  on  the  Judiciary  of  the  Senate  the 
Register's  findings  and  recommendations  on  the  operation  and  revi- 
sion of  the  statutory  licenses  under  sections  111,  119,  and  122  of 
title  17,  United  States  Code.  The  report  shall  include,  but  not  be 
limited  to,  the  following: 

(1)  A  comparison  of  the  royalties  paid  by  licensees  under 
such  sections,  including  historical  rates  of  increases  in  these 
royalties,  a  comparison  between  the  royalties  under  each  such 
section  and  the  prices  paid  in  the  marketplace  for  comparable 
programming. 

(2)  An  analysis  of  the  differences  in  the  terms  and  condi- 
tions   of  the    licenses    under    such    sections,    an    analysis    of 


1  This  title  was  enacted  into  law  as  part  of  Division  J  of  the  Consolidated  Appropriations  Act, 
2005  (Public  Law  108-447,  118  Stat  3393). 

403 


Sec.  IIP SHVERA 404 

whether  these  differences  are  required  or  justified  by  histor- 
ical, technological,  or  regulatory  differences  that  affect  the  sat- 
ellite and  cable  industries,  and  an  analysis  of  whether  the 
cable  or  satellite  industry  is  placed  in  a  competitive  disadvan- 
tage due  to  these  terms  and  conditions. 

(3)  An  analysis  of  whether  the  licenses  under  such  sections 
are  still  justified  by  the  bases  upon  which  they  were  originally 
created. 

(4)  An  analysis  of  the  correlation,  if  any,  between  the  roy- 
alties, or  lack  thereof,  under  such  sections  and  the  fees  charged 
to  cable  and  satellite  subscribers,  addressing  whether  cable 
and  satellite  companies  have  passed  to  subscribers  any  savings 
realized  as  a  result  of  the  royalty  structure  and  amounts  under 
such  sections. 

(5)  An  analysis  of  issues  that  may  arise  with  respect  to  the 
application  of  the  licenses  under  such  sections  to  the  secondary 
transmissions  of  the  primary  transmissions  of  network  stations 
and  superstations  that  originate  as  digital  signals,  including 
issues  that  relate  to  the  application  of  the  unserved  household 
limitations  under  section  119  of  title  17,  United  States  Code, 
and  to  the  determination  of  royalties  of  cable  systems  and  sat- 
ellite carriers. 

SEC.  110.  ADDITIONAL  STUDY. 

No  later  than  December  31,  2005,  the  Register  of  Copyrights 
shall  report  to  the  Committee  on  the  Judiciary  of  the  House  of  Rep- 
resentatives and  the  Committee  on  the  Judiciary  of  the  Senate  the 
Register's  findings  and  recommendations  on  the  following: 

(1)  The  extent  to  which  the  unserved  household  limitation 
for  network  stations  contained  in  section  119  of  title  17,  United 
States  Code,  has  operated  efficiently  and  effectively  and  has 
forwarded  the  goal  of  title  17,  United  States  Code,  to  protect 
copyright  owners  of  over-the-air  television  programming,  in- 
cluding what  amendments,  if  any,  are  necessary  to  effectively 
identify  the  application  of  the  limitation  to  individual  house- 
holds to  receive  secondary  transmissions  of  primary  digital 
transmissions  of  network  stations. 

(2)  The  extent  to  which  secondary  transmissions  of  pri- 
mary transmissions  of  network  stations  and  superstations 
under  section  119  of  title  17,  United  States  Code,  harm  copy- 
right owners  of  broadcast  programming  throughout  the  United 
States  and  the  effect,  if  any,  of  the  statutory  license  under  sec- 
tion 122  of  title  17,  United  States  Code,  in  reducing  such 
harm. 


TITLE  II— FEDERAL  COMMUNICATIONS 
COMMISSION  OPERATIONS 


SEC.  207.  [47  U.S.C.  325  note]  RECIPROCAL  BARGAINING  OBLIGATIONS. 

(a)    *  *  * 
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(b)    Deadline. — The    Federal    Communications    Commission 
shall  prescribe  regulations  to  implement  the  amendment  made  by 
subsection  (a)(5)  within  180  days  after  the  date  of  enactment  of 
this  Act. 
SEC.  208.  STUDY  OF  IMPACT  ON  CABLE  TELEVISION  SERVICE. 

(a)  Study  Required. — No  later  than  9  months  after  the  date 
of  enactment  of  the  Satellite  Home  Viewer  Extension  and  Reau- 
thorization Act  of  2004,  the  Federal  Communications  Commission 
shall  complete  an  inquiry  regarding  the  impact  on  competition  in 
the  multichannel  video  programming  distribution  market  of  the 
current  retransmission  consent,  network  nonduplication,  syn- 
dicated exclusivity,  and  sports  blackout  rules,  including  the  impact 
of  those  rules  on  the  ability  of  rural  cable  operators  to  compete 
with  direct  broadcast  satellite  industry  in  the  provision  of  digital 
broadcast  television  signals  to  consumers.  Such  report  shall  include 
such  recommendations  for  changes  in  any  statutory  provisions  re- 
lating to  such  rules  as  the  Commission  deems  appropriate. 

(bj  Report  Required. — The  Federal  Communications  Commis- 
sion shall  submit  a  report  on  the  results  of  the  inquiry  required  by 
subsection  (a)  to  the  Committee  on  Energy  and  Commerce  of  the 
House  of  Representatives  and  the  Committee  on  Commerce, 
Science,  and  Transportation  of  the  Senate  not  later  than  9  months 
after  the  date  of  the  enactment  of  this  Act. 


SEC.  212.  147  U.S.C.  325  note]  DIGITAL  TRANSITION  SAVINGS  PROVI- 
SION. 

Nothing  in  the  dates  by  which  requirements  or  other  provi- 
sions are  effective  under  this  Act  or  the  amendments  made  by  this 
Act  shall  be  construed — 

(1)  to  impair  the  authority  of  the  Federal  Communications 
Commission  to  take  any  action  with  respect  to  the  transition 
by  television  broadcasters  to  the  digital  television  service;  or 

(2)  to  require  the  Commission  to  take  any  such  action. 
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AN  ACT  To  amend  the  National  Telecommunications  and  Information  Administra- 
tion Organization  Act  to  facilitate  the  reallocation  of  spectrum  from  governmental 
to  commercial  users;  to  improve,  enhance,  and  promote  the  Nation's  homeland  se- 
curity, pubhc  safety,  and  citizen  activated  emergency  response  capabilities 
through  the  use  of  enhanced  911  services,  to  further  upgrade  Pubhc  Safety  An- 
swering Point  capabilities  and  related  functions  in  receiving  E-911  calls,  and  to 
support  in  the  construction  and  operation  of  a  ubiquitous  and  reliable  citizen  acti- 
vated system;  and  to  provide  that  funds  received  as  vmiversal  service  contribu- 
tions under  section  254  of  the  Communications  Act  of  1934  and  the  universal 
service  support  programs  estabUshed  pursuant  thereto  are  not  subject  to  certain 
provisions  of  title  31,  United  States  Code,  commonly  known  as  the  Antideficiency 
Act,  for  a  period  of  time. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 

United  States  of  America  in  Congress  assembled, 

TITLE  I— E-911 

SEC.  101.  [47  U.S.C.  901  note]  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Ensuring  Needed  Help  Arrives 
Near  Callers  Employing  911  Act  of  2004"  or  the  "ENHANCE  911 
Act  of  2004". 
SEC.  102.  [47  U.S.C.  942  note]  FINDINGS. 

The  Congress  finds  that — 

(1)  for  the  sake  of  our  Nation's  homeland  security  and  pub- 
lic safety,  a  universal  emergency  telephone  number  (911)  that 
is  enhanced  with  the  most  modem  and  state-of-the-art  tele- 
communications capabilities  possible  should  be  available  to  all 
citizens  in  all  regions  of  the  Nation; 

(2)  enhanced  emergency  communications  require  Federal, 
State,  and  local  government  resources  and  coordination; 

(3)  any  funds  that  are  collected  from  fees  imposed  on  con- 
sumer bills  for  the  purposes  of  funding  911  services  or  en- 
hanced 911  should  go  only  for  the  purposes  for  which  the  funds 
are  collected;  and 

(4)  enhanced  911  is  a  high  national  priority  and  it  requires 
Federal  leadership,  working  in  cooperation  with  State  and  local 
governments  and  with  the  numerous  organizations  dedicated 
to  delivering  emergency  communications  services. 

SEC.  103.  [47  U.S.C.  942  note]  PURPOSES. 
The  purposes  of  this  title  are — 

(1)  to  coordinate  911  services  and  E-911  services,  at  the 
Federal,  State,  and  local  levels;  and 
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(2)  to  ensure  that  funds  collected  on  telecommunications 
bills  for  enhancing  emergency  911  services  are  used  only  for 
the  purposes  for  which  the  funds  are  being  collected. 


SEC.   105.  GAO  STUDY  OF  STATE  AND  LOCAL  USE  OF  911   SERVICE 
CHARGES. 

(a)  In  General.— Within  60  days  after  the  date  of  enactment 
of  this  Act,  the  Comptroller  General  shall  initiate  a  study  of — 

(1)  the  imposition  of  taxes,  fees,  or  other  charges  imposed 
by  States  or  political  subdivisions  of  States  that  are  designated 
or  presented  as  dedicated  to  improve  emergency  communica- 
tions services,  including  911  services  or  enhanced  911  services, 
or  related  to  emergency  communications  services  operations  or 
improvements;  and 

(2)  the  use  of  revenues  derived  from  such  taxes,  fees,  or 
charges. 

(b)  Report. — Within  18  months  after  initiating  the  study  re- 
quired by  subsection  (a),  the  Comptroller  General  shall  transmit  a 
report  on  the  results  of  the  study  to  the  Senate  Committee  on  Com- 
merce, Science,  and  Transportation  and  the  House  of  Representa- 
tives Committee  on  Energy  and  Commerce  setting  forth  the  find- 
ings, conclusions,  and  recommendations,  if  any,  of  the  study, 
including — 

(1)  the  identity  of  each  State  or  political  subdivision  that 
imposes  such  taxes,  fees,  or  other  charges;  and 

(2)  the  amount  of  revenues  obligated  or  expended  by  that 
State  or  political  subdivision  for  any  purpose  other  than  the 
purposes  for  which  such  taxes,  fees,  or  charges  were  designated 
or  presented. 

SEC.  106.  REPORT  ON  THE  DEPLOYMENT  OF  E-911  PHASE  U  SERVICES 
BY  TIER  III  SERVICE  PROVIDERS. 

Within  90  days  after  the  date  of  enactment  of  this  Act,  the 
Federal  Communications  Commission  shall  submit  a  report  to  the 
Committee  on  Energy  and  Commerce  of  the  House  of  Representa- 
tives and  the  Committee  on  Commerce,  Science,  and  Transpor- 
tation of  the  Senate  detailing — 

(1)  the  number  of  tier  III  commercial  mobile  service  pro- 
viders that  are  offering  phase  II  E-911  services; 

(2)  the  number  of  requests  for  waivers  from  compliance 
with  the  Commission's  phase  II  E-911  service  requirements  re- 
ceived by  the  Commission  from  such  tier  III  providers; 

(3)  the  number  of  waivers  granted  or  denied  by  the  Com- 
mission to  such  tier  III  providers; 

(4)  how  long  each  waiver  request  remained  pending  before 
it  was  granted  or  denied; 

(5)  how  many  waiver  requests  are  pending  at  the  time  of 
the  filing  of  the  report; 

(6)  when  the  pending  requests  will  be  granted  or  denied; 

(7)  actions  the  Commission  has  taken  to  reduce  the 
amount  of  time  a  waiver  request  remains  pending;  and 

(8)  the  technologies  that  are  the  most  effective  in  the 
deployment  of  phase  II  E-911  services  by  such  tier  III  pro- 
viders. 
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SEC.  107.  FCC  REQUIREMENTS  FOR  CERTAIN  TIER  III  CARRIERS. 

(a)  In  General. — The  Federal  Communications  Commission 
shall  act  on  any  petition  filed  by  a  qualified  Tier  III  carrier  re- 
questing a  waiver  of  compliance  with  the  requirements  of  section 
20.18(g)(l)(v)  of  the  Commission's  rules  (47  C.F.R.  20.18(g)(l)(v)) 
within  100  days  after  the  Commission  receives  the  petition.  The 
Commission  shall  grant  the  waiver  of  compliance  with  the  require- 
ments of  section  20.18(g)(l)(v)  of  the  Commission's  rules  (47  C.F.R. 
20.18(g)(l)(v))  requested  by  the  petition  if  it  determines  that  strict 
enforcement  of  the  requirements  of  that  section  would  result  in 
consumers  having  decreased  access  to  emergency  services. 

(b)  Qualified  Tier  III  Carrier  Defined. — In  this  section,  the 
term  "qualified  Tier  III  carrier"  means  a  provider  of  commercial 
mobile  service  (as  defined  in  section  332(d)  of  the  Communications 
Act  of  1934  (47  U.S.C.  332(d))  that  had  500,000  or  fewer  sub- 
scribers as  of  December  31,  2001. 

TITLE  II— SPECTRUM  RELOCATION 

SEC.  201.  [47  U.S.C.  901  note]  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Commercial  Spectrum  Enhance- 
ment Act". 


SEC.  206.  [47  U.S.C.  921  note]  CONSTRUCTION. 

Nothing  in  this  title  is  intended  to  modify  section  1062(b)  of 
the  National  Defense  Authorization  Act  for  Fiscal  Year  2000  (Pub- 
lic Law  106-65). 

SEC.  207.  [47  U.S.C.  928  note]  ANNUAL  REPORT. 

The  National  Telecommunications  and  Information  Adminis- 
tration shall  submit  an  annual  report  to  the  Committees  on  Appro- 
priations and  Energy  and  Commerce  of  the  House  of  Representa- 
tives, the  Committees  on  Appropriations  and  Commerce,  Science, 
and  Transportation  of  the  Senate,  and  the  Comptroller  General 
on — 

(1)  the  progress  made  in  adhering  to  the  timelines  applica- 
ble to  relocation  from  eligible  frequencies  required  under  sec- 
tion 118(d)(2)(A)  of  the  National  Telecommunications  and 
Information  Administration  Organization  Act,  separately 
stated  on  a  communication  system-by-system  basis  and  on  an 
auction-by-auction  basis;  and 

(2)  with  respect  to  each  relocated  communication  system 
and  auction,  a  statement  of  the  estimate  of  relocation  costs  re- 
quired under  section  113(g)(4)  of  such  Act,  the  actual  reloca- 
tions costs  incurred,  and  the  amount  of  such  costs  paid  from 
the  Spectrum  Relocation  Fund. 

SEC.  208.  [47  U.S.C.  923  note]  PRESERVATION  OF  AUTHORITY;  NTIA  RE- 
PORT  REQUIRED. 

(a)  Spectrum  Management  Authority  Retained. — Except  as 
provided  with  respect  to  the  bands  of  frequencies  identified  in  sec- 
tion 113(g)(2)(A)  of  the  National  Telecommunications  and  Informa- 
tion Administration  Organization  Act  (47  U.S.C.  923(g)(2)(A))  as 
amended  by  this  title,  nothing  in  this  title  or  the  amendments 
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made  by  this  title  shall  be  construed  as  limiting  the  Federal  Com- 
munications Commission's  authority  to  allocate  bands  of  fre- 
quencies that  are  reallocated  from  Federal  use  to  non-Federal  use 
for  unlicensed,  public  safety,  shared,  or  non-commercial  use. 

(b)  NTIA  Report  Required.— Within  1  year  after  the  date  of 
enactment  of  this  Act,  the  Administrator  of  the  National  Tele- 
communications and  Information  Administration  shall  submit  to 
the  Energy  and  Commerce  Committee  of  the  House  of  Representa- 
tives and  the  Commerce,  Science,  and  Transportation  Committee  of 
the  Senate  a  report  on  various  policy  options  to  compensate  Fed- 
eral entities  for  relocation  costs  when  such  entities'  frequencies  are 
allocated  by  the  Commission  for  unlicensed,  public  safety,  shared, 
or  non-commercial  use. 
SEC.  209.  COMMERCIAL  SPECTRUM  LICENSE  POLICY  REVIEW. 

(a)  Examination. — The  Comptroller  General  shall  examine  na- 
tional commercial  spectrum  license  policy  as  implemented  by  the 
Federal  Communications  Commission,  and  shall  report  its  findings 
to  the  Senate  Committee  on  Commerce,  Science,  and  Transpor- 
tation and  the  House  of  Representatives  Committee  on  Energy  and 
Commerce  within  270  days. 

(b)  Content. — The  report  shall  address  each  of  the  following: 

(1)  An  estimate  of  the  respective  proportions  of  electro- 
magnetic spectrum  capacity  that  have  been  assigned  by  the 
Federal  Communications  Commission — 

(A)  prior  to  enactment  of  section  309(j)  of  the  Commu- 
nications Act  of  1934  (47  U.S.C.  309(j))  providing  to  the 
Commission's  competitive  bidding  authority, 

(B)  after  enactment  of  that  section  using  the  Commis- 
sion's competitive  bidding  authority,  and 

(C)  by  means  other  than  competitive  bidding, 

and  a  description  of  the  classes  of  licensees  assigned  under 
each  method. 

(2)  The  extent  to  which  requiring  entities  to  obtain  licenses 
through  competitive  bidding  places  those  entities  at  a  competi- 
tive or  financial  disadvantage  to  offer  services  similar  to  enti- 
ties that  did  not  acquire  licenses  through  competitive  bidding. 

(3)  The  effect,  if  any,  of  the  use  of  competitive  bidding  and 
the  resulting  diversion  of  licensees'  financial  resources  on  the 
introduction  of  new  services  including  the  quality,  pace,  and 
scope  of  the  offering  of  such  services  to  the  public. 

(4)  The  effect,  if  any,  of  participation  in  competitive  bid- 
ding by  incumbent  spectrum  license  holders  as  applicants  or 
investors  in  an  applicant,  including  a  discussion  of  any  addi- 
tional effect  if  such  applicant  qualified  for  bidding  credits  as  a 
designated  entity. 

(5)  The  effect  on  existing  license  holders  and  consumers  of 
services  offered  by  these  providers  of  the  Administration's 
Spectrum  License  User  Fee  proposal  contained  in  the  Presi- 
dent's Budget  of  the  United  States  Government  for  Fiscal  Year 
2004  (Budget,  page  299;  Appendix,  page  1046),  and  an  evalua- 
tion of  whether  the  enactment  of  this  proposal  could  address, 
either  in  part  or  in  whole,  any  possible  competitive  disadvan- 
tages described  in  paragraph  (2). 
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(c)  FCC  Assistance. — The  Federal  Communications  Commis- 
sion shall  provide  information  and  assistance,  as  necessary,  to 
facilitate  the  completion  of  the  examination  required  by  subsection 

(a). 

TITLE  III— UNIVERSAL  SERVICE 

SEC.  301.  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Universal  Service  Antideficiency 
Temporary  Suspension  Act". 

SEC.  302.  APPLICATION  OF  CERTAIN  TITLE  31  PROVISIONS  TO  UNI- 
VERSAL SERVICE  FUND. 

(a)  In  General. — During  the  period  beginning  on  the  date  of 
enactment  of  this  Act  and  ending  on  December  31,  2005,  section 
1341  and  subchapter  II  of  chapter  15  of  title  31,  United  States 
Code,  do  not  apply — 

(1)  to  any  amount  collected  or  received  as  Federal  uni- 
versal service  contributions  required  by  section  254  of  the 
Communications  Act  of  1934  (47  U.S.C.  254),  including  any  in- 
terest earned  on  such  contributions;  nor 

(2)  to  the  expenditure  or  obligation  of  amounts  attributable 
to  such  contributions  for  universal  service  support  programs 
established  pursuant  to  that  section. 

(b)  Post-2005  Fulfillment  of  Protected  Obligations. — Sec- 
tion 1341  and  subchapter  II  of  chapter  15  of  title  31,  United  States 
Code,  do  not  apply  after  December  31,  2005,  to  an  expenditure  or 
obligation  described  in  subsection  (a)(2)  made  or  authorized  during 
the  period  described  in  subsection  (a). 
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AN  ACT  To  facilitate  the  use  of  electronic  records  and  signatures  in  interstate  or 
foreign  commerce. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 
SECTION  1.  [15  U.S.C.  7001  note]  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Electronic  Signatures  in  Global 
and  National  Commerce  Act". 

TITLE  I— ELECTRONIC  RECORDS  AND 
SIGNATURES  IN  COMMERCE 

SEC.  101.  [15  U.S.C.  7001]  GENERAL  RULE  OF  VALIDITY. 

(a)  In  General. — Notwithstanding  any  statute,  regulation,  or 
other  rule  of  law  (other  than  this  title  and  title  II),  with  respect 
to  any  transaction  in  or  affecting  interstate  or  foreign  commerce — 

(1)  a  signature,  contract,  or  other  record  relating  to  such 
transaction  may  not  be  denied  legal  effect,  validity,  or  enforce- 
ability solely  because  it  is  in  electronic  form;  and 

(2)  a  contract  relating  to  such  transaction  may  not  be  de- 
nied legal  effect,  validity,  or  enforceability  solely  because  an 
electronic  signature  or  electronic  record  was  used  in  its 
formation. 

(b)  Preservation  of  Rights  and  Obligations.— This  title 
does  not — 

(1)  limit,  alter,  or  otherwise  affect  any  requirement  im- 
posed by  a  statute,  regulation,  or  rule  of  law  relating  to  the 
rights  and  obligations  of  persons  under  such  statute,  regula- 
tion, or  rule  of  law  other  than  a  requirement  that  contracts  or 
other  records  be  written,  signed,  or  in  nonelectronic  form;  or 

(2)  require  any  person  to  agree  to  use  or  accept  electronic 
records  or  electronic  signatures,  other  than  a  governmental 
agency  with  respect  to  a  record  other  than  a  contract  to  which 
it  is  a  party. 

(c)  Consumer  Disclosures.— 

(1)  Consent  to  electronic  records.— Notwithstanding 
subsection  (a),  if  a  statute,  regulation,  or  other  rule  of  law  re- 
quires that  information  relating  to  a  transaction  or  trans- 
actions in  or  affecting  interstate  or  foreign  commerce  be  pro- 
vided or  made  available  to  a  consumer  in  writing,  the  use  of 
an  electronic  record  to  provide  or  make  available  (whichever  is 
required)  such  information  satisfies  the  requirement  that  such 
information  be  in  writing  if^ 
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(A)  the  consumer  has  affirmatively  consented  to  such 
use  and  has  not  withdrawn  such  consent; 

(B)  the  consumer,  prior  to  consenting,  is  provided  with 
a  clear  and  conspicuous  statement — 

(i)  informing  the  consumer  of  (I)  any  right  or  op- 
tion of  the  consumer  to  have  the  record  provided  or 
made  available  on  paper  or  in  nonelectronic  form,  and 
(II)  the  right  of  the  consumer  to  withdraw  the  consent 
to  have  the  record  provided  or  made  available  in  an 
electronic  form  and  of  any  conditions,  consequences 
(which  may  include  termination  of  the  parties'  rela- 
tionship), or  fees  in  the  event  of  such  withdrawal; 

(ii)  informing  the  consumer  of  whether  the  con- 
sent applies  (I)  only  to  the  particular  transaction 
which  gave  rise  to  the  obligation  to  provide  the  record, 
or  (II)  to  identified  categories  of  records  that  may  be 
provided  or  made  available  during  the  course  of  the 
parties'  relationship; 

(iii)  describing  the  procedures  the  consumer  must 
use  to  withdraw  consent  as  provided  in  clause  (i)  and 
to  update  information  needed  to  contact  the  consumer 
electronically;  and 

(iv)  informing  the  consumer  (I)  how,  after  the  con- 
sent, the  consumer  may,  upon  request,  obtain  a  paper 
copy  of  an  electronic  record,  and  (II)  whether  any  fee 
will  be  charged  for  such  copy; 

(C)  the  consumer — 

(i)  prior  to  consenting,  is  provided  with  a  state- 
ment of  the  hardware  and  software  requirements  for 
access  to  and  retention  of  the  electronic  records;  and 

(ii)  consents  electronically,  or  confirms  his  or  her 
consent  electronically,  in  a  manner  that  reasonably 
demonstrates  that  the  consumer  can  access  informa- 
tion in  the  electronic  form  that  will  be  used  to  provide 
the  information  that  is  the  subject  of  the  consent;  and 

(D)  after  the  consent  of  a  consumer  in  accordance  with 
subparagraph  (A),  if  a  change  in  the  hardware  or  software 
requirements  needed  to  access  or  retain  electronic  records 
creates  a  material  risk  that  the  consumer  will  not  be  able 
to  access  or  retain  a  subsequent  electronic  record  that  was 
the  subject  of  the  consent,  the  person  providing  the  elec- 
tronic record — 

(i)  provides  the  consumer  with  a  statement  of  (I) 
the  revised  hardware  and  software  requirements  for 
access  to  and  retention  of  the  electronic  records,  and 
(II)  the  right  to  withdraw  consent  without  the  imposi- 
tion of  any  fees  for  such  withdrawal  and  without  the 
imposition  of  any  condition  or  consequence  that  was 
not  disclosed  under  subparagraph  (B)(i);  and 
(ii)  again  complies  with  subparagraph  (C). 
(2)  Other  rights.— 

(A)  Preservation  of  consumer  protections.— Noth- 
ing in  this  title  affects  the  content  or  timing  of  any  disclo- 
sure or  other  record  required  to  be  provided  or  made  avail- 
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able  to  any  consumer  under  any  statute,  regulation,  or 
other  rule  of  law. 

(B)  Verification  or  acknowledgment.— If  a  law  that 
was  enacted  prior  to  this  Act  expressly  requires  a  record 
to  be  provided  or  made  available  by  a  specified  method 
that  requires  verification  or  acknowledgment  of  receipt, 
the  record  may  be  provided  or  made  available  electroni- 
cally only  if  the  method  used  provides  verification  or 
acknowledgment  of  receipt  (whichever  is  required). 

(3)  Effect  of  failure  to  obtain  electronic  consent  or 
CONFIRMATION  OF  CONSENT. — The  legal  effectiveness,  validity, 
or  enforceability  of  any  contract  executed  by  a  consumer  shall 
not  be  denied  solely  because  of  the  failure  to  obtain  electronic 
consent  or  confirmation  of  consent  by  that  consumer  in  accord- 
ance with  paragraph  (IXCKii). 

(4)  Prospective  effect. — Withdrawal  of  consent  by  a  con- 
sumer shall  not  affect  the  legal  effectiveness,  validity,  or 
enforceability  of  electronic  records  provided  or  made  available 
to  that  consumer  in  accordance  with  paragraph  (1)  prior  to  im- 
plementation of  the  consumer's  withdrawal  of  consent.  A  con- 
sumer's withdrawal  of  consent  shall  be  effective  within  a  rea- 
sonable period  of  time  after  receipt  of  the  withdrawal  by  the 
provider  of  the  record.  Failure  to  comply  with  paragraph  (1)(D) 
may,  at  the  election  of  the  consumer,  be  treated  as  a  with- 
drawal of  consent  for  purposes  of  this  paragraph. 

(5)  Prior  consent. — This  subsection  does  not  apply  to  any 
records  that  are  provided  or  made  available  to  a  consumer  who 
has  consented  prior  to  the  effective  date  of  this  title  to  receive 
such  records  in  electronic  form  as  permitted  by  any  statute, 
regulation,  or  other  rule  of  law. 

(6)  Oral  communications. — An  oral  communication  or  a 
recording  of  an  oral  communication  shall  not  qualify  as  an 
electronic  record  for  purposes  of  this  subsection  except  as  oth- 
erwise provided  under  applicable  law. 

(d)  Retention  of  Contracts  and  Records.— 

(1)  Accuracy  and  accessibility. — If  a  statute,  regulation, 
or  other  rule  of  law  requires  that  a  contract  or  other  record  re- 
lating to  a  transaction  in  or  affecting  interstate  or  foreign  com- 
merce be  retained,  that  requirement  is  met  by  retaining  an 
electronic  record  of  the  information  in  the  contract  or  other 
record  that — 

(A)  accurately  reflects  the  information  set  forth  in  the 
contract  or  other  record;  and 

(B)  remains  accessible  to  all  persons  who  are  entitled 
to  access  by  statute,  regulation,  or  rule  of  law,  for  the  pe- 
riod required  by  such  statute,  regulation,  or  rule  of  law,  in 
a  form  that  is  capable  of  being  accurately  reproduced  for 
later  reference,  whether  by  transmission,  printing,  or  oth- 
erwise. 

(2)  Exception. — A  requirement  to  retain  a  contract  or 
other  record  in  accordance  with  paragraph  (1)  does  not  apply 
to  any  information  whose  sole  purpose  is  to  enable  the  contract 
or  other  record  to  be  sent,  communicated,  or  received. 
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(3)  Originals. — If  a  statute,  regulation,  or  other  rule  of 
law  requires  a  contract  or  other  record  relating  to  a  transaction 
in  or  affecting  interstate  or  foreign  commerce  to  be  provided, 
available,  or  retained  in  its  original  form,  or  provides  con- 
sequences if  the  contract  or  other  record  is  not  provided,  avail- 
able, or  retained  in  its  original  form,  that  statute,  regulation, 
or  rule  of  law  is  satisfied  by  an  electronic  record  that  complies 
with  paragraph  (1). 

(4)  Checks. — If  a  statute,  regulation,  or  other  rule  of  law 
requires  the  retention  of  a  check,  that  requirement  is  satisfied 
by  retention  of  an  electronic  record  of  the  information  on  the 
front  and  back  of  the  check  in  accordance  with  paragraph  (1). 

(e)  Accuracy  and  Ability  To  Retain  Contracts  and  Other 
Records. — Notwithstanding  subsection  (a),  if  a  statute,  regulation, 
or  other  rule  of  law  requires  that  a  contract  or  other  record  relating 
to  a  transaction  in  or  affecting  interstate  or  foreign  commerce  be 
in  writing,  the  legal  effect,  validity,  or  enforceability  of  an  elec- 
tronic record  of  such  contract  or  other  record  may  be  denied  if  such 
electronic  record  is  not  in  a  form  that  is  capable  of  being  retained 
and  accurately  reproduced  for  later  reference  by  all  parties  or  per- 
sons who  are  entitled  to  retain  the  contract  or  other  record. 

(f)  Proximity.— Nothing  in  this  title  affects  the  proximity  re- 
quired by  any  statute,  regulation,  or  other  rule  of  law  with  respect 
to  any  warning,  notice,  disclosure,  or  other  record  required  to  be 
posted,  displayed,  or  publicly  affixed. 

(g)  Notarization  and  Acknowledgment. — If  a  statute,  regu- 
lation, or  other  rule  of  law  requires  a  signature  or  record  relating 
to  a  transaction  in  or  affecting  interstate  or  foreign  commerce  to  be 
notarized,  acknowledged,  verified,  or  made  under  oath,  that 
requirement  is  satisfied  if  the  electronic  signature  of  the  person 
authorized  to  perform  those  acts,  together  with  all  other  informa- 
tion required  to  be  included  by  other  applicable  statute,  regulation, 
or  rule  of  law,  is  attached  to  or  logically  associated  with  the  signa- 
ture or  record. 

(h)  Electronic  Agents. — A  contract  or  other  record  relating 
to  a  transaction  in  or  affecting  interstate  or  foreign  commerce  may 
not  be  denied  legal  effect,  validity,  or  enforceability  solely  because 
its  formation,  creation,  or  delivery  involved  the  action  of  one  or 
more  electronic  agents  so  long  as  the  action  of  any  such  electronic 
agent  is  legally  attributable  to  the  person  to  be  bound. 

(i)  Insurance. — It  is  the  specific  intent  of  the  Congress  that 
this  title  and  title  II  apply  to  the  business  of  insurance. 

(j)  Insurance  Agents  and  Brokers.— An  insurance  agent  or 
broker  acting  under  the  direction  of  a  party  that  enters  into  a  con- 
tract by  means  of  an  electronic  record  or  electronic  signature  may 
not  be  held  liable  for  any  deficiency  in  the  electronic  procedures 
agreed  to  by  the  parties  under  that  contract  if — 

(1)  the  agent  or  broker  has  not  engaged  in  negligent,  reck- 
less, or  intentional  tortious  conduct; 

(2)  the  agent  or  broker  was  not  involved  in  the  develop- 
ment or  establishment  of  such  electronic  procedures;  and 

(3)  the  agent  or  broker  did  not  deviate  from  such 
procedures. 
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SEC.  102.  [15  U.S.C.  7002]  EXEMPTION  TO  PREEMPTION. 

(a)  In  General. — A  State  statute,  regulation,  or  other  rule  of 
law  may  modify,  limit,  or  supersede  the  provisions  of  section  101 
with  respect  to  State  law  only  if  such  statute,  regulation,  or  rule 
of  law — 

(1)  constitutes  an  enactment  or  adoption  of  the  Uniform 
Electronic  Transactions  Act  as  approved  and  recommended  for 
enactment  in  all  the  States  by  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws  in  1999,  except  that 
any  exception  to  the  scope  of  such  Act  enacted  by  a  State 
under  section  3(b)(4)  of  such  Act  shall  be  preempted  to  the  ex- 
tent such  exception  is  inconsistent  with  this  title  or  title  II,  or 
would  not  be  permitted  under  paragraph  (2)(A)(ii)  of  this  sub- 
section; or 

(2)(A)  specifies  the  alternative  procedures  or  requirements 
for  the  use  or  acceptance  (or  both)  of  electronic  records  or  elec- 
tronic signatures  to  establish  the  legal  effect,  validity,  or 
enforceability  of  contracts  or  other  records,  if— 

(i)  such  alternative  procedures  or  requirements  are 
consistent  with  this  title  and  title  II;  and 

(ii)  such  alternative  procedures  or  requirements  do  not 
require,  or  accord  greater  legal  status  or  effect  to,  the  im- 
plementation or  application  of  a  specific  technology  or 
technical  specification  for  performing  the  functions  of  cre- 
ating, storing,  generating,  receiving,  communicating,  or 
authenticating  electronic  records  or  electronic  signatures; 
and 

(B)  if  enacted  or  adopted  after  the  date  of  the  enactment 
of  this  Act,  makes  specific  reference  to  this  Act. 

(b)  Exceptions  for  Actions  by  States  as  Market  Partici- 
pants.— Subsection  (a)(2)(A)(ii)  shall  not  apply  to  the  statutes,  reg- 
ulations, or  other  rules  of  law  governing  procurement  by  any  State, 
or  any  agency  or  instrumentality  thereof. 

(c)  Prevention  of  Circumvention.— Subsection  (a)  does  not 
permit  a  State  to  circumvent  this  title  or  title  II  through  the  impo- 
sition of  nonelectronic  delivery  methods  under  section  8(b)(2)  of  the 
Uniform  Electronic  Transactions  Act. 

SEC.  103.  [15  U.S.C.  7003]  SPECIFIC  EXCEPTIONS. 

(a)  Excepted  Requirements.— The  provisions  of  section  101 
shall  not  apply  to  a  contract  or  other  record  to  the  extent  it  is  gov- 
erned by — 

(1)  a  statute,  regulation,  or  other  rule  of  law  governing  the 
creation  and  execution  of  wills,  codicils,  or  testamentary  trusts; 

(2)  a  State  statute,  regulation,  or  other  rule  of  law  gov- 
erning adoption,  divorce,  or  other  matters  of  family  law;  or 

(3)  the  Uniform  Commercial  Code,  as  in  effect  in  any 
State,  other  than  sections  1-107  and  1-206  and  Articles  2  and 
2A. 

(b)  Additional  Exceptions.— The  provisions  of  section  101 
shall  not  apply  to — 

(1)  court  orders  or  notices,  or  official  court  documents  (in- 
cluding briefs,  pleadings,  and  other  writings)  required  to  be 
executed  in  connection  with  court  proceedings; 

(2)  any  notice  of — 
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(A)  the  cancellation  or  termination  of  utility  services 
(including  water,  heat,  and  power); 

(B)  default,  acceleration,  repossession,  foreclosure,  or 
eviction,  or  the  right  to  cure,  under  a  credit  agreement  se- 
cured by,  or  a  rental  agreement  for,  a  primary  residence 
of  an  individual; 

(C)  the  cancellation  or  termination  of  health  insurance 
or  benefits  or  life  insurance  benefits  (excluding  annuities); 
or 

(D)  recall  of  a  product,  or  material  failure  of  a  product, 
that  risks  endangering  health  or  safety;  or 

(3)  any  document  required  to   accompany  any  transpor- 
tation or  handling  of  hazardous  materials,  pesticides,  or  other 
toxic  or  dangerous  materials. 
(c)  Review  of  Exceptions.— 

(1)  Evaluation  required. — The  Secretary  of  Commerce, 
acting  through  the  Assistant  Secretary  for  Communications 
and  Information,  shall  review  the  operation  of  the  exceptions 
in  subsections  (a)  and  (b)  to  evaluate,  over  a  period  of  3  years, 
whether  such  exceptions  continue  to  be  necessary  for  the  pro- 
tection of  consumers.  Within  3  years  after  the  date  of  enact- 
ment of  this  Act,  the  Assistant  Secretary  shall  submit  a  report 
to  the  Congress  on  the  results  of  such  evaluation. 

(2)  Determinations. — If  a  Federal  regulatory  agency,  with 
respect  to  matter  within  its  jurisdiction,  determines  after  no- 
tice and  an  opportunity  for  public  comment,  and  publishes  a 
finding,  that  one  or  more  such  exceptions  are  no  longer  nec- 
essary for  the  protection  of  consumers  and  eliminating  such 
exceptions  will  not  increase  the  material  risk  of  harm  to  con- 
sumers, such  agency  may  extend  the  application  of  section  101 
to  the  exceptions  identified  in  such  finding. 

SEC.  104.   [15  U.S.C.  7004]  APPLICABILITY  TO  FEDERAL  AND  STATE 
GOVERNMENTS. 

(a)  Filing  and  Access  Requirements. — Subject  to  subsection 
(c)(2),  nothing  in  this  title  limits  or  supersedes  any  requirement  by 
a  Federal  regulatory  agency,  self-regulatory  organization,  or  State 
regulatory  agency  that  records  be  filed  with  such  agency  or  organi- 
zation in  accordance  with  specified  standards  or  formats. 

(b)  Preservation  of  Existing  Rulemaking  Authority.— 

(1)  Use  of  authority  to  interpret. — Subject  to  para- 
graph (2)  and  subsection  (c),  a  Federal  regulatory  agency  or 
State  regulatory  agency  that  is  responsible  for  rulemaking 
under  any  other  statute  may  interpret  section  101  with  respect 
to  such  statute  through — 

(A)  the  issuance  of  regulations  pursuant  to  a  statute; 
or 

(B)  to  the  extent  such  agency  is  authorized  by  statute 
to  issue  orders  or  guidance,  the  issuance  of  orders  or  guid- 
ance of  general  applicability  that  are  publicly  available 
and  published  (in  the  Federal  Register  in  the  case  of  an 
order  or  guidance  issued  by  a  Federal  regulatory  agency). 

This  paragraph  does  not  grant  any  Federal  regulatory  agency 
or    State    regulatory    agency    authority    to    issue    regulations. 
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orders,  or  guidance  pursuant  to  any  statute  that  does  not  au- 
thorize such  issuance. 

(2)  Limitations  on  interpretation  authority.— Notwith- 
standing paragraph  (1),  a  Federal  regulatory  agency  shall  not 
adopt  any  regulation,  order,  or  guidance  described  in  para- 
graph (1),  and  a  State  regulatory  agency  is  preempted  by  sec- 
tion 101  from  adopting  any  regulation,  order,  or  guidance  de- 
scribed in  paragraph  (1),  unless — 

(A)  such  regulation,  order,  or  guidance  is  consistent 
with  section  101; 

(B)  such  regulation,  order,  or  guidance  does  not  add  to 
the  requirements  of  such  section;  and 

(C)  such  agency  finds,  in  connection  with  the  issuance 
of  such  regulation,  order,  or  guidance,  that — 

(i)  there  is  a  substantial  justification  for  the  regu- 
lation, order,  or  guidance; 

(ii)  the  methods  selected  to  carry  out  that 
purpose — 

(I)  are  substantially  equivalent  to  the  require- 
ments imposed  on  records  that  are  not  electronic 
records;  and 

(II)  will  not  impose  unreasonable  costs  on  the 
acceptance  and  use  of  electronic  records;  and 

(iii)  the  methods  selected  to  carry  out  that  purpose 
do  not  require,  or  accord  greater  legal  status  or  effect 
to,  the  implementation  or  application  of  a  specific 
technology  or  technical  specification  for  performing  the 
functions  of  creating,  storing,  generating,  receiving, 
communicating,  or  authenticating  electronic  records  or 
electronic  signatures. 

(3)  Performance  standards.— 

(A)  Accuracy,  record  integrity,  accessibility.— 
Notwithstanding  paragraph  (2)(C)(iii),  a  Federal  regulatory 
agency  or  State  regulatory  agency  may  interpret  section 
101(d)  to  specify  performance  standards  to  assure  accu- 
racy, record  integrity,  and  accessibility  of  records  that  are 
required  to  be  retained.  Such  performance  standards  may 
be  specified  in  a  manner  that  imposes  a  requirement  in 
violation  of  paragraph  (2)(C)(iii)  if  the  requirement  (i) 
serves  an  important  governmental  objective;  and  (ii)  is 
substantially  related  to  the  achievement  of  that  objective. 
Nothing  in  this  paragraph  shall  be  construed  to  grant  any 
Federal  regulatory  agency  or  State  regulatory  agency  au- 
thority to  require  use  of  a  particular  type  of  software  or 
hardware  in  order  to  comply  with  section  101(d). 

(B)  Paper  or  printed  form. — Notwithstanding  sub- 
section (c)(1),  a  Federal  regulatory  agency  or  State  regu- 
latory agency  may  interpret  section  101(d)  to  require 
retention  of  a  record  in  a  tangible  printed  or  paper  form 
if— 

(i)  there  is  a  compelling  governmental  interest  re- 
lating to  law  enforcement  or  national  security  for 
imposing  such  requirement;  and 
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(ii)  imposing  such  requirement  is  essential  to  at- 
taining such  interest. 
(4)  Exceptions  for  actions  by  government  as  market 
PARTICIPANT. — Paragraph  (2)(C)(iii)  shall  not  apply  to  the  stat- 
utes, regulations,  or  other  rules  of  law  governing  procurement 
by  the  Federal  or  any  State  government,  or  any  agency  or 
instrumentality  thereof. 

(c)  Additional  Limitations. — 

(1)  Reimposing  PAPER  PROHIBITED. — Nothing  in  subsection 
(b)  (other  than  paragraph  (3)(B)  thereof)  shall  be  construed  to 
grant  any  Federal  regulatory  agency  or  State  regulatory 
agency  authority  to  impose  or  reimpose  any  requirement  that 
a  record  be  in  a  tangible  printed  or  paper  form. 

(2)  Continuing  obligation  under  government  paper- 
work ELIMINATION  ACT. — Nothing  in  subsection  (a)  or  (b)  re- 
lieves any  Federal  regulatory  agency  of  its  obligations  under 
the  Government  Paperwork  Elimination  Act  (title  XVII  of  Pub- 
he  Law  105-277). 

(d)  Authority  To  Exempt  From  Consent  Provision.— 

(1)  In  general. — A  Federal  regulatory  agency  may,  with 
respect  to  matter  within  its  jurisdiction,  by  regulation  or  order 
issued  after  notice  and  an  opportunity  for  public  comment, 
exempt  without  condition  a  specified  category  or  type  of  record 
from  the  requirements  relating  to  consent  in  section  101(c)  if 
such  exemption  is  necessary  to  eliminate  a  substantial  burden 
on  electronic  commerce  and  will  not  increase  the  material  risk 
of  harm  to  consumers. 

(2)  Prospectuses. — Within  30  days  after  the  date  of 
enactment  of  this  Act,  the  Securities  and  Exchange  Commis- 
sion shall  issue  a  regulation  or  order  pursuant  to  paragraph  (1) 
exempting  from  section  101(c)  any  records  that  are  required  to 
be  provided  in  order  to  allow  advertising,  sales  literature,  or 
other  information  concerning  a  security  issued  by  an  invest- 
ment company  that  is  registered  under  the  Investment  Com- 
pany Act  of  1940,  or  concerning  the  issuer  thereof,  to  be  ex- 
cluded from  the  definition  of  a  prospectus  under  section 
2(a)(10)(A)  of  the  Securities  Act  of  1933. 

(e)  Electronic  Letters  of  Agency.— The  Federal  Commu- 
nications Commission  shall  not  hold  any  contract  for  telecommuni- 
cations service  or  letter  of  agency  for  a  preferred  carrier  change, 
that  otherwise  complies  with  the  Commission's  rules,  to  be  legally 
ineffective,  invalid,  or  unenforceable  solely  because  an  electronic 
record  or  electronic  signature  was  used  in  its  formation  or  author- 
ization. 

SEC.  105.  [15  U.S.C.  7005]  STUDIES. 

(a)  Delivery. — Within  12  months  after  the  date  of  the  enact- 
ment of  this  Act,  the  Secretary  of  Commerce  shall  conduct  an  in- 
quiry regarding  the  effectiveness  of  the  delivery  of  electronic 
records  to  consumers  using  electronic  mail  as  compared  with  deliv- 
ery of  written  records  via  the  United  States  Postal  Service  and  pri- 
vate express  mail  services.  The  Secretary  shall  submit  a  report  to 
the  Congress  regarding  the  results  of  such  inquiry  by  the 
conclusion  of  such  12-month  period. 
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(b)  Study  of  Electronic  Consent. — Within  12  months  after 
the  date  of  the  enactment  of  this  Act,  the  Secretary  of  Commerce 
and  the  Federal  Trade  Commission  shall  submit  a  report  to  the 
Congress  evaluating  any  benefits  provided  to  consumers  by  the  pro- 
cedure required  by  section  101(c)(l)(C)(ii);  any  burdens  imposed  on 
electronic  commerce  by  that  provision;  whether  the  benefits  out- 
weigh the  burdens;  whether  the  absence  of  the  procedure  required 
by  section  101(c)(l)(C)(ii)  would  increase  the  incidence  of  fraud  di- 
rected against  consumers;  and  suggesting  any  revisions  to  the  pro- 
vision deemed  appropriate  by  the  Secretary  and  the  Commission. 
In  conducting  this  evaluation,  the  Secretary  and  the  Commission 
shall  solicit  comment  from  the  general  public,  consumer  represent- 
atives, and  electronic  commerce  businesses. 
SEC.  106.  tl5  U.S.C.  7006)  DEFINITIONS. 

For  purposes  of  this  title: 

(1)  Consumer. — The  term  "consumer"  means  an  individual 
who  obtains,  through  a  transaction,  products  or  services  which 
are  used  primarily  for  personal,  family,  or  household  purposes, 
and  also  means  the  legal  representative  of  such  an  individual. 

(2)  Electronic. — The  term  "electronic"  means  relating  to 
technology  having  electrical,  digital,  magnetic,  wireless,  opti- 
cal, electromagnetic,  or  similar  capabilities. 

(3)  Electronic  agent.— The  term  "electronic  agent" 
means  a  computer  program  or  an  electronic  or  other  automated 
means  used  independently  to  initiate  an  action  or  respond  to 
electronic  records  or  performances  in  whole  or  in  part  without 
review  or  action  by  an  individual  at  the  time  of  the  action  or 
response. 

(4)  Electronic  record.— The  term  "electronic  record" 
means  a  contract  or  other  record  created,  generated,  sent,  com- 
municated, received,  or  stored  by  electronic  means. 

(5)  Electronic  signature.— The  term  "electronic  signa- 
ture" means  an  electronic  sound,  symbol,  or  process,  attached 
to  or  logically  associated  with  a  contract  or  other  record  and 
executed  or  adopted  by  a  person  with  the  intent  to  sign  the 
record. 

(6)  Federal  regulatory  agency. — The  term  "Federal  reg- 
ulatory agency"  means  an  agency,  as  that  term  is  defined  in 
section  552(f)  of  title  5,  United  States  Code. 

(7)  Information. — The  term  "information"  means  data, 
text,  images,  sounds,  codes,  computer  programs,  software, 
databases,  or  the  like. 

(8)  Person. — The  term  "person"  means  an  individual,  cor- 
poration, business  trust,  estate,  trust,  partnership,  limited  li- 
ability company,  association,  joint  venture,  governmental 
agency,  public  corporation,  or  any  other  legal  or  commercial 
entity. 

(9)  Record. — The  term  "record"  means  information  that  is 
inscribed  on  a  tangible  medium  or  that  is  stored  in  an  elec- 
tronic or  other  medium  and  is  retrievable  in  perceivable  form. 

(10)  Requirement. — The  term  "requirement"  includes  a 
prohibition. 
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(11)  Self-regulatory  organization.— The  term  "self-reg- 
ulatory organization"  means  an  organization  or  entity  that  is 
not  a  Federal  regulatory  agency  or  a  State,  but  that  is  under 
the  supervision  of  a  Federal  regulatory  agency  and  is  author- 
ized under  Federal  law  to  adopt  and  administer  rules  applica- 
ble to  its  members  that  are  enforced  by  such  organization  or 
entity,  by  a  Federal  regulatory  agency,  or  by  another  self-regu- 
latory organization. 

(12)  State. — The  term  "State"  includes  the  District  of  Co- 
lumbia and  the  territories  and  possessions  of  the  United 
States. 

(13)  Transaction. — The  term  "transaction"  means  an  ac- 
tion or  set  of  actions  relating  to  the  conduct  of  business,  con- 
sumer, or  commercial  affairs  between  two  or  more  persons,  in- 
cluding any  of  the  following  types  of  conduct — 

(A)  the  sale,  lease,  exchange,  licensing,  or  other  dis- 
position of  (i)  personal  property,  including  goods  and  intan- 
gibles, (ii)  services,  and  (iii)  any  combination  thereof;  and 

(B)  the  sale,  lease,  exchange,  or  other  disposition  of 
any  interest  in  real  property,  or  any  combination  thereof 

SEC.  107.  [15  U.S.C.  7001,  note]  EFFECTIVE  DATE. 

(a)  In  General. — Except  as  provided  in  subsection  (b),  this 
title  shall  be  effective  on  October  1,  2000. 

(b)  Exceptions.— 

(1)  Record  retention.— 

(A)  In  general. — Subject  to  subparagraph  (B),  this 
title  shall  be  effective  on  March  1,  2001,  with  respect  to  a 
requirement  that  a  record  be  retained  imposed  by — 

(i)  a  Federal  statute,  regulation,  or  other  rule  of 
law,  or 

(ii)  a  State  statute,  regulation,  or  other  rule  of  law 
administered  or  promulgated  by  a  State  regulatory 
agency. 

(B)  Delayed  effect  for  pending  rulemakings.— If 
on  March  1,  2001,  a  Federal  regulatory  agency  or  State 
regulatory  agency  has  announced,  proposed,  or  initiated, 
but  not  completed,  a  rulemaking  proceeding  to  prescribe  a 
regulation  under  section  104(b)(3)  with  respect  to  a 
requirement  described  in  subparagraph  (A),  this  title  shall 
be  effective  on  June  1,  2001,  with  respect  to  such  require- 
ment. 

(2)  Certain  guaranteed  and  insured  loans.— With  re- 
gard to  any  transaction  involving  a  loan  guarantee  or  loan 
guarantee  commitment  (as  those  terms  are  defined  in  section 
502  of  the  Federal  Credit  Reform  Act  of  1990),  or  involving  a 
program  listed  in  the  Federal  Credit  Supplement,  Budget  of 
the  United  States,  FY  2001,  this  title  applies  only  to  such 
transactions  entered  into,  and  to  any  loan  or  mortgage  made, 
insured,  or  guaranteed  by  the  United  States  Government 
thereunder,  on  and  after  one  year  after  the  date  of  enactment 
of  this  Act. 

(3)  Student  loans. — With  respect  to  any  records  that  are 
provided   or  made   available   to   a   consumer   pursuant  to   an 
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application  for  a  loan,  or  a  loan  made,  pursuant  to  title  IV  of 
the  Higher  Education  Act  of  1965,  section  101(c)  of  this  Act 
shall  not  apply  until  the  earlier  of— 

(A)  such  time  as  the  Secretary  of  Education  publishes 
revised  promissory  notes  under  section  432(m)  of  the 
Higher  Education  Act  of  1965;  or 

(B)  one  year  after  the  date  of  enactment  of  this  Act. 

TITLE  II— TRANSFERABLE  RECORDS 

SEC.  201.  [15  U.S.C.  7021]  TRANSFERABLE  RECORDS. 

(a)  Definitions. — For  purposes  of  this  section: 

(1)  Transferable  record.— The  term  "transferable 
record"  means  an  electronic  record  that — 

(A)  would  be  a  note  under  Article  3  of  the  Uniform 
Commercial  Code  if  the  electronic  record  were  in  writing; 

(B)  the  issuer  of  the  electronic  record  expressly  has 
agreed  is  a  transferable  record;  and 

(C)  relates  to  a  loan  secured  by  real  property. 

A  transferable  record  may  be  executed  using  an  electronic  sig- 
nature. 

(2)  Other  definitions.— The  terms  "electronic  record", 
"electronic  signature",  and  "person"  have  the  same  meanings 
provided  in  section  106  of  this  Act. 

(b)  Control. — A  person  has  control  of  a  transferable  record  if 
a  system  employed  for  evidencing  the  transfer  of  interests  in  the 
transferable  record  reliably  establishes  that  person  as  the  person 
to  which  the  transferable  record  was  issued  or  transferred. 

(c)  Conditions. — A  system  satisfies  subsection  (b),  and  a  per- 
son is  deemed  to  have  control  of  a  transferable  record,  if  the  trans- 
ferable record  is  created,  stored,  and  assigned  in  such  a  manner 
that— 

(1)  a  single  authoritative  copy  of  the  transferable  record 
exists  which  is  unique,  identifiable,  and,  except  as  otherwise 
provided  in  paragraphs  (4),  (5),  and  (6),  unalterable; 

(2)  the  authoritative  copy  identifies  the  person  asserting 
control  as — 

(A)  the  person  to  which  the  transferable  record  was 
issued;  or 

(B)  if  the  authoritative  copy  indicates  that  the  trans- 
ferable record  has  been  transferred,  the  person  to  which 
the  transferable  record  was  most  recently  transferred; 

(3)  the  authoritative  copy  is  communicated  to  and  main- 
tained by  the  person  asserting  control  or  its  designated  custo- 
dian; 

(4)  copies  or  revisions  that  add  or  change  an  identified  as- 
signee of  the  authoritative  copy  can  be  made  only  with  the  con- 
sent of  the  person  asserting  control; 

(5)  each  copy  of  the  authoritative  copy  and  any  copy  of  a 
copy  is  readily  identifiable  as  a  copy  that  is  not  the  authori- 
tative copy;  and 

(6)  any  revision  of  the  authoritative  copy  is  readily  identifi- 
able as  authorized  or  unauthorized. 
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(d)  Status  as  Holder. — Except  as  otherwise  agreed,  a  person 
having  control  of  a  transferable  record  is  the  holder,  as  defined  in 
section  1-201(20)  of  the  Uniform  Commercial  Code,  of  the  transfer- 
able record  and  has  the  same  rights  and  defenses  as  a  holder  of 
an  equivalent  record  or  writing  under  the  Uniform  Commercial 
Code,  including,  if  the  applicable  statutory  requirements  under  sec- 
tion 3-302(a),  9-308,  or  revised  section  9-330  of  the  Uniform  Com- 
mercial Code  are  satisfied,  the  rights  and  defenses  of  a  holder  in 
due  course  or  a  purchaser,  respectively.  Delivery,  possession,  and 
endorsement  are  not  required  to  obtain  or  exercise  any  of  the 
rights  under  this  subsection. 

(e)  Obligor  Rights. — Except  as  otherwise  agreed,  an  obligor 
under  a  transferable  record  has  the  same  rights  and  defenses  as 
an  equivalent  obligor  under  equivalent  records  or  writings  under 
the  Uniform  Commercial  Code. 

(f)  Proof  of  Control. — If  requested  by  a  person  against 
which  enforcement  is  sought,  the  person  seeking  to  enforce  the 
transferable  record  shall  provide  reasonable  proof  that  the  person 
is  in  control  of  the  transferable  record.  Proof  may  include  access  to 
the  authoritative  copy  of  the  transferable  record  and  related  busi- 
ness records  sufficient  to  review  the  terms  of  the  transferable 
record  and  to  establish  the  identity  of  the  person  having  control  of 
the  transferable  record. 

(g)  UCC  References. — For  purposes  of  this  subsection,  all  ref- 
erences to  the  Uniform  Commercial  Code  are  to  the  Uniform  Com- 
mercial Code  as  in  effect  in  the  jurisdiction  the  law  of  which  gov- 
erns the  transferable  record. 

SEC.  202.  [15  U.S.C.  7021  note]  EFFECTIVE  DATE. 

This  title  shall  be  effective  90  days  after  the  date  of  enactment 
of  this  Act. 

TITLE      III— PROMOTION      OF      INTER- 
NATIONAL ELECTRONIC  COMMERCE 

SEC.  301.  [15  U.S.C.  7031]  PRINCIPLES  GOVERNING  THE  USE  OF  ELEC- 
TRONIC SIGNATURES  IN  INTERNATIONAL  TRANSACTIONS. 

(a)  Promotion  of  Electronic  Signatures.— 

(1)  Required  actions.— The  Secretary  of  Commerce  shall 
promote  the  acceptance  and  use,  on  an  international  basis,  of 
electronic  signatures  in  accordance  with  the  principles  speci- 
fied in  paragraph  (2)  and  in  a  manner  consistent  with  section 
101  of  this  Act.  The  Secretary  of  Commerce  shall  take  all  ac- 
tions necessary  in  a  manner  consistent  with  such  principles  to 
eliminate  or  reduce,  to  the  maximum  extent  possible,  the 
impediments  to  commerce  in  electronic  signatures,  for  the  pur- 
pose of  facilitating  the  development  of  interstate  and  foreign 
commerce. 

(2)  Principles. — The  principles  specified  in  this  paragraph 
are  the  following: 

(A)  Remove  paper-based  obstacles  to  electronic  trans- 
actions by  adopting  relevant  principles  from  the  Model 
Law  on  Electronic  Commerce  adopted  in  1996  by  the 
United  Nations  Commission  on  International  Trade  Law. 


429 ESI6N  COIVIIVIERCE  ACT Sec.  401 

(B)  Permit  parties  to  a  transaction  to  determine  the 
appropriate  authentication  technologies  and  implementa- 
tion models  for  their  transactions,  with  assurance  that 
those  technologies  and  implementation  models  will  be  rec- 
ognized and  enforced. 

(C)  Permit  parties  to  a  transaction  to  have  the  oppor- 
tunity to  prove  in  court  or  other  proceedings  that  their 
authentication  approaches  and  their  transactions  are 
vahd. 

(D)  Take  a  nondiscriminatory  approach  to  electronic 
signatures  and  authentication  methods  from  other  jurisdic- 
tions. 

(b)  Consultation. — In  conducting  the  activities  required  by 
this  section,  the  Secretary  shall  consult  with  users  and  providers 
of  electronic  signature  products  and  services  and  other  interested 
persons. 

(c)  Definitions. — As  used  in  this  section,  the  terms  "electronic 
record"  and  "electronic  signature"  have  the  same  meanings 
provided  in  section  106  of  this  Act. 

TITLE  IV— COMMISSION  ON  ONLINE 
CHILD  PROTECTION 

SEC.  401.  AUTHORITY  TO  ACCEPT  GIFTS. 

[Section  401  amended  section  1405  of  the  Child  Online  Protec- 
tion Act  (47  U.S.C.  231  note).  See  footnote  to  section  231  of  the 
Communications  Act  of  1934.] 
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LAUNCfflNG  OUR  COMMUNITIES'  ACCESS  TO  LOCAL 
TELEVISION  ACT  OF  2000 

(Title  X  of  Departments  of  Commerce,  Justice,  and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  2001) 


TITLE  X— LOCAL  TV  ACT 

SECTION  1001.  [47  U.S.C.  1101  note]  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Launching  Our  Communities' 
Access  to  Local  Television  Act  of  2000". 
SEC.  1002.  [47  U.S.C.  1101]  PURPOSE. 

The  purpose  of  this  Act  is  to  facilitate  access,  on  a  techno- 
logically neutral  basis  and  by  December  31,  2006,  to  signals  of  local 
television  stations  for  households  located  in  nonserved  areas  and 
underserved  areas. 

SEC.    1003.    [47   U.S.C.    1102]    LOCAL   TELEVISION   LOAN    GUARANTEE 
BOARD. 

(a)  Establishment.— There  is  established  the  LOCAL  Tele- 
vision Loan  Guarantee  Board  (in  this  Act  referred  to  as  the 
"Board"). 

(b)  Members.— 

(1)  In  GENERAL.— Subject  to  paragraph  (2),  the  Board  shall 
consist  of  the  following  members: 

(A)  The  Secretary  of  the  Treasury,  or  the  designee  of 
the  Secretary. 

(B)  The  Chairman  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  or  the  designee  of  the  Chairman. 

(C)  The  Secretary  of  Agriculture,  or  the  designee  of  the 
Secretary. 

(D)  The  Secretary  of  Commerce,  or  the  designee  of  the 
Secretary. 

(2)  Requirement  as  to  designees.— An  individual  may 
not  be  designated  a  member  of  the  Board  under  paragraph  (1) 
unless  the  individual  is  an  officer  of  the  United  States  pursu- 
ant to  an  appointment  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate. 

(c)  Functions  of  the  Board.— 

(1)  In  general. — The  Board  shall  determine  whether  or 
not  to  approve  loan  guarantees  under  this  Act.  The  Board  shall 
make  such  determinations  consistent  with  the  purpose  of  this 
Act  and  in  accordance  with  this  subsection  and  section  4. 

(2)  Consultation  authorized. — 

(A)  In  general. — In  carrjdng  out  its  functions  under 
this  Act,  the  Board  shall  consult  with  such  departments 
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and  agencies  of  the  Federal  Government  as  the  Board  con- 
siders appropriate,  including  the  Department  of  Com- 
merce, the  Department  of  Agriculture,  the  Department  of 
the  Treasury,  the  Department  of  Justice,  the  Department 
of  the  Interior,  the  Board  of  Governors  of  the  Federal  Re- 
serve System,  the  Federal  Communications  Commission, 
the  Federal  Trade  Commission,  and  the  National  Aero- 
nautics and  Space  Administration. 

(B)  Response. — A  department  or  agency  consulted  by 
the  Board  under  subparagraph  (A)  shall  provide  the  Board 
such  expertise  and  assistance  as  the  Board  requires  to 
carry  out  its  functions  under  this  Act. 
(3)  Approval  by  majority  vote.— The  determination  of 
the  Board  to  approve  a  loan  guarantee  under  this  Act  shall  be 
by  an  affirmative  vote  of  not  less  than  three  members  of  the 
Board. 
SEC.  1004.  [47  U.S.C.  1103]  APPROVAL  OF  LOAN  GUARANTEES. 

(a)  Authority  To  Approve  Loan  Guarantees.— Subject  to  the 
provisions  of  this  section  and  consistent  with  the  purpose  of  this 
Act,  the  Board  may  approve  loan  guarantees  under  this  Act. 

(b)  Regulations.— 

(1)  Requirements. — The  Administrator  (as  defined  in  sec- 
tion 1005),  under  the  direction  of  and  for  approval  by  the 
Board,  shall  prescribe  regulations  to  implement  the  provisions 
of  this  Act  and  shall  do  so  not  later  than  120  days  after  funds 
authorized  to  be  appropriated  under  section  1011  have  been 
appropriated  in  a  bill  signed  into  law. 

(2)  Elements. — The  regulations  prescribed  under  para- 
graph (1)  shall — 

(A)  set  forth  the  form  of  any  application  to  be  sub- 
mitted to  the  Board  under  this  Act; 

(B)  set  forth  time  periods  for  the  review  and  consider- 
ation by  the  Board  of  applications  to  be  submitted  to  the 
Board  under  this  Act,  and  for  any  other  action  to  be  taken 
by  the  Board  with  respect  to  such  applications; 

(C)  provide  appropriate  safeguards  against  the  evasion 
of  the  provisions  of  this  Act; 

(D)  set  forth  the  circumstances  in  which  an  applicant, 
together  with  any  affiliate  of  an  applicant,  shall  be  treated 
as  an  applicant  for  a  loan  guarantee  under  this  Act; 

(E)  include  requirements  that  appropriate  parties  sub- 
mit to  the  Board  any  documents  and  assurances  that  are 
required  for  the  administration  of  the  provisions  of  this 
Act;  and 

(F)  include  such  other  provisions  consistent  with  the 
purpose  of  this  Act  as  the  Board  considers  appropriate. 

(3)  Construction. — (A)  Nothing  in  this  Act  shall  be  con- 
strued to  prohibit  the  Board  from  requiring,  to  the  extent  and 
under  circumstances  considered  appropriate  by  the  Board,  that 
affiliates  of  an  applicant  be  subject  to  certain  obligations  of  the 
applicant  as  a  condition  to  the  approval  or  maintenance  of  a 
loan  guarantee  under  this  Act. 
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(B)  If  any  provision  of  this  Act  or  the  apphcation  of  such 
provision  to  any  person  or  entity  or  circumstance  is  held  to  be 
invahd  by  a  court  of  competent  jurisdiction,  the  remainder  of 
this  Act,  or  the  apphcation  of  such  provision  to  such  person  or 
entity  or  circumstance  other  than  those  as  to  which  it  is  held 
invalid,  shall  not  be  affected  thereby. 

(c)  Authority  Limited  by  Appropriations  Acts.— The  Board 
may  approve  loan  guarantees  under  this  Act  only  to  the  extent  pro- 
vided for  in  advance  in  appropriations  Acts. 

(d)  Requirements  and  Criteria  Applicable  to  Approval.— 

(1)  In  general. — The  Board  shall  utilize  the  underwriting 
criteria  developed  under  subsection  (g),  and  any  relevant  infor- 
mation provided  by  the  departments  and  agencies  with  which 
the  Board  consults  under  section  1003,  to  determine  which 
loans  may  be  eligible  for  a  loan  guarantee  under  this  Act. 

(2)  Prerequisites. — In  addition  to  meeting  the  under- 
writing criteria  under  paragraph  (1),  a  loan  may  not  be  guar- 
anteed under  this  Act  unless — 

(A)  the  loan  is  made  to  finance  the  acquisition, 
improvement,  enhancement,  construction,  deployment, 
launch,  or  rehabilitation  of  the  means  by  which  local  tele- 
vision broadcast  signals  will  be  delivered  to  a  nonserved 
area  or  underserved  area; 

(B)  the  proceeds  of  the  loan  will  not  be  used  for  oper- 
ating, advertising,  or  promotion  expenses,  or  for  the  acqui- 
sition of  licenses  for  the  use  of  spectrum  in  any  competi- 
tive bidding  under  section  309(j)  of  the  Communications 
Act  of  1934  (47  U.S.C.  309(  j)); 

(C)  the  proposed  project,  as  determined  by  the  Board 
in  consultation  with  the  National  Telecommunications  and 
Information  Administration,  is  not  likely  to  have  a  sub- 
stantial adverse  impact  on  competition  that  outweighs  the 
benefits  of  improving  access  to  the  signals  of  a  local  tele- 
vision station  in  a  nonserved  area  or  underserved  area  and 
is  commercially  viable; 

(D)(i)  the  loan— 

(I)  is  provided  by  any  entity  engaged  in  the  busi- 
ness of  commercial  lending — 

(aa)  if  the  loan  is  made  in  accordance  with 
loan-to-one-borrower  and  affiliate  transaction 
restrictions  to  which  the  entity  is  subject  under 
applicable  law;  or 

(bb)  if  item  (aa)  does  not  apply,  the  loan  is 
made  only  to  a  borrower  that  is  not  an  affiliate  of 
the  entity  and  only  if  the  amount  of  the  loan  and 
all  outstanding  loans  by  that  entity  to  that  bor- 
rower and  any  of  its  affiliates  does  not  exceed  10 
percent  of  the  net  equity  of  the  entity;  or 

(II)  is  provided  by  a  nonprofit  corporation,  includ- 
ing the  National  Rural  Utilities  Cooperative  Finance 
Corporation,  engaged  primarily  in  commercial  lending, 
if  the  Board  determines  that  such  nonprofit  corpora- 
tion has  one  or  more  issues  of  outstanding  long-term 
debt  that  is  rated  within  the  highest  three  rating  cat- 
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egories   of  a   nationally   recognized   statistical   rating 

organization; 

(ii)  if  the  loan  is  provided  by  a  lender  described  in 
clause  (i)(II)  and  the  Board  determines  that  the  making  of 
the  loan  by  such  lender  will  cause  a  decline  in  such  lend- 
er's debt  rating  as  described  in  that  clause,  the  Board  at 
its  discretion  may  disapprove  the  loan  guarantee  on  this 
basis; 

(iii)  no  loan  may  be  made  for  purposes  of  this  Act  by 
a  governmental  entity  or  affiliate  thereof,  or  by  the  Fed- 
eral Agricultural  Mortgage  Corporation,  or  any  institution 
supervised  by  the  Office  of  Federal  Housing  Enterprise 
Oversight,  the  Federal  Housing  Finance  Board,  or  any 
affiliate  of  such  entities; 

(iv)  any  loan  must  have  terms,  in  the  judgment  of  the 
Board,  that  are  consistent  in  material  respects  with  the 
terms  of  similar  obligations  in  the  private  capital  market; 

(v)  for  purposes  of  clause  (i)(I)(bb),  the  term  "net  eq- 
uity" means  the  value  of  the  total  assets  of  the  entity,  less 
the  total  liabilities  of  the  entity,  as  recorded  under  gen- 
erally accepted  accounting  principles  for  the  fiscal  quarter 
ended  immediately  prior  to  the  date  on  which  the  subject 
loan  is  approved; 

(E)  repayment  of  the  loan  is  required  to  be  made 
within  a  term  of  the  lesser  of — 

(i)  25  years  from  the  date  of  the  execution  of  the 
loan;  or 

(ii)  the  economically  useful  life,  as  determined  by 
the  Board  or  in  consultation  with  persons  or  entities 
deemed  appropriate  by  the  Board,  of  the  primary  as- 
sets to  be  used  in  the  delivery  of  the  signals  con- 
cerned; and 

(F)  the  loan  meets  any  additional  criteria  developed 
under  subsection  (g). 

(3)  Protection  of  united  states  financial  interests.— 
The  Board  may  not  approve  the  guarantee  of  a  loan  under  this 
Act  unless — 

(A)  the  Board  has  been  given  documentation,  assur- 
ances, and  access  to  information,  persons,  and  entities  nec- 
essary, as  determined  by  the  Board,  to  address  issues  rel- 
evant to  the  review  of  the  loan  by  the  Board  for  purposes 
of  this  Act;  and 

(B)  the  Board  makes  a  determination  in  writing  that — 

(i)  to  the  best  of  its  knowledge  upon  due  inquiry, 
the  assets,  facilities,  or  equipment  covered  by  the  loan 
will  be  utilized  economically  and  efficiently; 

(ii)  the  terms,  conditions,  security,  and  schedule 
and  amount  of  repayments  of  principal  and  the  pay- 
ment of  interest  with  respect  to  the  loan  protect  the 
financial  interests  of  the  United  States  and  are  rea- 
sonable; 

(iii)  the  value  of  collateral  provided  by  an  appli- 
cant is  at  least  equal  to  the  unpaid  balance  of  the  loan 
amount  covered  by  the  loan  guarantee  (the  "Amount" 
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for  purposes  of  this  clause);  and  if  the  value  of  collat- 
eral provided  by  an  applicant  is  less  than  the  Amount, 
the  additional  required  collateral  is  provided  by  any 
affiliate  of  the  applicant; 

(iv)  all  necessary  and  required  regulatory  and 
other  approvals,  spectrum  licenses,  and  delivery  per- 
missions have  been  received  for  the  loan  and  the 
project  under  the  loan; 

(v)  the  loan  would  not  be  available  on  reasonable 
terms  and  conditions  without  a  loan  guarantee  under 
this  Act;  and 

(vi)  repa3nnent  of  the  loan  can  reasonably  be  ex- 
pected. 
(e)  Considerations.— 

(1)  Type  of  market.— 

(A)  Priority  considerations. — To  the  maximum  ex- 
tent practicable,  the  Board  shall  give  priority  in  the  ap- 
proval of  loan  guarantees  under  this  Act  in  the  following 
order: 

(i)  First,  to  projects  that  will  serve  households  in 
nonserved  areas.  In  considering  such  projects,  the 
Board  shall  balance  projects  that  will  serve  the  largest 
number  of  households  with  projects  that  will  serve  re- 
mote, isolated  communities  (including  noncontiguous 
States)  in  areas  that  are  unlikely  to  be  served  through 
market  mechanisms. 

(ii)  Second,  to  projects  that  will  serve  households 
in  underserved  areas.  In  considering  such  projects,  the 
Board  shall  balance  projects  that  will  serve  the  largest 
number  of  households  with  projects  that  will  serve  re- 
mote, isolated  communities  (including  noncontiguous 
States)  in  areas  that  are  unlikely  to  be  served  through 
market  mechanisms. 
Within    each    category,    the    Board    shall    consider    the 
project's  estimated  cost  per  household  and  shall  give  pri- 
ority to  those  projects  that  provide  the  highest  quality 
service  at  the  lowest  cost  per  household. 

(B)  Additional  consideration.— The  Board  should 
give  additional  consideration  to  projects  that  also  provide 
high-speed  Internet  service. 

(C)  Prohibitions. — The  Board  may  not  approve  a  loan 
guarantee  under  this  Act  for  a  project  that — 

(i)  is  designed  primarily  to  serve  one  or  more  of 
the  top  40  designated  market  areas  (as  that  term  is 
defined  in  section  122(j)  of  title  17,  United  States 
Code);  or 

(ii)  would  alter  or  remove  National  Weather  Serv- 
ice warnings  from  local  broadcast  signals. 

(2)  Other   considerations. — The   Board   shall   consider 
other  factors,  which  shall  include  projects  that  would— 

(A)  offer  a  separate  tier  of  local  broadcast  signals,  but 
for  applicable  Federal,  State,  or  local  laws  or  regulations; 

(B)  provide  lower  projected  costs  to  consumers  of  such 
separate  tier;  and 
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(C)  enable  the  delivery  of  local  broadcast  signals  con- 
sistent with  the  purpose  of  this  Act  by  a  means  reasonably 
compatible  with  existing  systems  or  devices  predominantly 
in  use. 

(3)  Further  consideration.— In  implementing  this  Act, 
the  Board  shall  support  the  use  of  loan  guarantees  for  projects 
that  would  serve  households  not  likely  to  be  served  in  the  ab- 
sence of  loan  guarantees  under  this  Act. 

(f )  Guarantee  Limits.— 

(1)  Limitation  on  aggregate  value  of  loans. — The 
aggregate  value  of  all  loans  for  which  loan  guarantees  are 
issued  under  this  Act  (including  the  unguaranteed  portion  of 
such  loans)  may  not  exceed  $1,250,000,000. 

(2)  Guarantee  level. — A  loan  guarantee  issued  under 
this  Act  may  not  exceed  an  amount  equal  to  80  percent  of  a 
loan  meeting  in  its  entirety  the  requirements  of  subsection 
(d)(2)(A).  If  only  a  portion  of  a  loan  meets  the  requirements  of 
that  subsection,  the  Board  shall  determine  that  percentage  of 
the  loan  meeting  such  requirements  (the  "applicable  portion") 
and  may  issue  a  loan  guarantee  in  an  amount  not  exceeding 
80  percent  of  the  applicable  portion. 

(g)  Underwriting  Criteria. — Within  the  period  provided  for 
under  subsection  (b)(1),  the  Board  shall,  in  consultation  with  the 
Director  of  the  Office  of  Management  and  Budget  and  an  inde- 
pendent public  accounting  firm,  develop  underwriting  criteria  relat- 
ing to  the  guarantee  of  loans  that  are  consistent  with  the  purpose 
of  this  Act,  including  appropriate  collateral  and  cash  flow  levels  for 
loans  guaranteed  under  this  Act,  and  such  other  matters  as  the 
Board  considers  appropriate. 

(h)  Credit  Risk  Premiums.— 

(1)  Establishment  and  acceptance. — 

(A)  In  general. — The  Board  may  establish  and  ap- 
prove the  acceptance  of  credit  risk  premiums  with  respect 
to  a  loan  guarantee  under  this  Act  in  order  to  cover  the 
cost,  as  defined  in  section  502(5)  of  the  Federal  Credit  Re- 
form Act  of  1990,  of  the  loan  guarantee. 

(B)  Authority  limited  by  appropriations  acts. — 
Credit  risk  premiums  under  this  subsection  shall  be  im- 
posed only  to  the  extent  provided  for  in  advance  in  appro- 
priations Acts.  To  the  extent  that  appropriations  of  budget 
authority  are  insufficient  to  cover  the  cost,  as  so  defined, 
of  a  loan  guarantee  under  this  Act,  credit  risk  premiums 
shall  be  accepted  from  a  non-Federal  source  under  this 
subsection  on  behalf  of  the  applicant  for  the  loan  guar- 
antee. 

(2)  Credit  risk  premium  amount. — 

(A)    In    general. — The    Board    shall    determine    the 
amount  of  any  credit  risk  premium  to  be  accepted  with  re- 
spect to  a  loan  guarantee  under  this  Act  on  the  basis  of — 
(i)  the  financial  and  economic  circumstances  of  the 
applicant  for  the  loan  guarantee,  including  the  amount 
of  collateral  offered; 

(ii)  the  proposed  schedule  of  loan  disbursements; 
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(iii)  the  business  plans  of  the  appHcant  for  pro- 
viding service; 

(iv)  any  financial  commitment  from  a  broadcast 
signal  provider;  and 

(v)  the  concurrence  of  the  Director  of  the  Office  of 
Management  and  Budget  as  to  the  amount  of  the 
credit  risk  premium. 

(B)  Proportionality. — To  the  extent  that  appropria- 
tions of  budget  authority  are  sufficient  to  cover  the  cost,  as 
determined  under  section  502(5)  of  the  Federal  Credit  Re- 
form Act  of  1990,  of  loan  guarantees  under  this  Act,  the 
credit  risk  premium  with  respect  to  each  loan  guarantee 
shall  be  reduced  proportionately. 

(C)  Payment  of  premiums. — Credit  risk  premiums 
under  this  subsection  shall  be  paid  to  an  account  (the  "Es- 
crow Account")  established  in  the  Treasury  which  shall  ac- 
crue interest  and  such  interest  shall  be  retained  by  the  ac- 
count, subject  to  subparagraph  (D). 

(D)  Deductions  from  escrow  account. — If  a  default 
occurs  with  respect  to  any  loan  guaranteed  under  this  Act 
and  the  default  is  not  cured  in  accordance  with  the  terms 
of  the  underlying  loan  or  loan  guarantee  agreement,  the 
Administrator,  in  accordance  with  subsections  (i)  and  (j)  of 
section  1005,  shall  liquidate,  or  shall  cause  to  be  liq- 
uidated, all  assets  collateralizing  such  loan  as  to  which  it 
has  a  lien  or  security  interest.  Any  shortfall  between  the 
proceeds  of  the  liquidation  net  of  costs  and  expenses  relat- 
ing to  the  liquidation,  and  the  guarantee  amount  paid  pur- 
suant to  this  Act  shall  be  deducted  from  funds  in  the  Es- 
crow Account  and  credited  to  the  Administrator  for  pay- 
ment of  such  shortfall.  At  such  time  as  determined  under 
subsection  (d)(2)(E)  of  this  section  when  all  loans  guaran- 
teed under  this  Act  have  been  repaid  or  otherwise  satisfied 
in  accordance  with  this  Act  and  the  regulations  promul- 
gated hereunder,  remaining  funds  in  the  Escrow  Account, 
if  any,  shall  be  refunded,  on  a  pro  rata  basis,  to  applicants 
whose  loans  guaranteed  under  this  Act  were  not  in  de- 
fault, or  where  any  default  was  cured  in  accordance  with 
the  terms  of  the  underlying  loan  or  loan  guarantee  agree- 
ment. 

(i)  Limitations  on  Guarantees  for  Certain  Cable  Opera- 
tors.— Notwithstanding  any  other  provision  of  this  Act,  no  loan 
guarantee  under  this  Act  may  be  granted  or  used  to  provide  funds 
for  a  project  that  upgrades  or  enhances  the  services  provided  over 
any  cable  system,  nor  for  a  project  that  extends  the  services  pro- 
vided by  a  cable  operator,  or  its  successor  or  assignee,  over  any 
cable  system  to  an  area  that,  as  of  the  date  of  enactment  of  this 
Act,  is  covered  by  a  cable  franchise  agreement  that  obligates  a 
cable  system  operator  to  serve  such  area. 

( j)  Judicial  Review. — The  decision  of  the  Board  to  approve  or 
disapprove  the  making  of  a  loan  guarantee  under  this  Act  shall  not 
be  subject  to  judicial  review. 

(k)  Applicability  of  APA. — Except  as  otherwise  provided  in 
subsection  (j),  the  provisions  of  subchapter  II  of  chapter  5  and 
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chapter  7  of  title  5,  United  States  Code  (commonly  referred  to  as 
the  Administrative  Procedure  Act),  shall  apply  to  actions  taken 
under  this  Act. 
SEC.  1005.  [47  U.S.C.  1104]  ADMINISTRATION  OF  LOAN  GUARANTEES. 

(a)  In  General. — The  Administrator  of  the  Rural  Utilities 
Service  (in  this  Act  referred  to  as  the  "Administrator")  shall  issue 
and  otherwise  administer  loan  guarantees  that  have  been  approved 
by  the  Board  in  accordance  with  sections  1003  and  1004. 

(b)  Security  for  Protection  of  United  States  Financial 
Interests.— 

(1)  Terms  and  conditions. — An  applicant  shall  agree  to 
such  terms  and  conditions  as  are  satisfactory,  in  the  judgment 
of  the  Board,  to  ensure  that,  as  long  as  any  principal  or  inter- 
est is  due  and  payable  on  a  loan  guaranteed  under  this  Act, 
the  applicant — 

(A)  shall  maintain  assets,  equipment,  facilities,  and 
operations  on  a  continuing  basis; 

(B)  shall  not  make  any  discretionary  dividend  pay- 
ments that  impair  its  ability  to  repay  obligations  guaran- 
teed under  this  Act; 

(C)  shall  remain  sufficiently  capitalized;  and 

(D)  shall  submit  to,  and  cooperate  fully  with,  any 
audit  of  the  applicant  under  section  1006(a)(2). 

(2)  Collateral. — 

(A)  Existence  of  adequate  collateral.— An  appli- 
cant shall  provide  the  Board  such  documentation  as  is  nec- 
essary, in  the  judgment  of  the  Board,  to  provide  satisfac- 
tory evidence  that  appropriate  and  adequate  collateral  se- 
cures a  loan  guaranteed  under  this  Act. 

(B)  Form  of  collateral.— Collateral  required  by  sub- 
paragraph (A)  shall  consist  solely  of  assets  of  the  appli- 
cant, any  affiliate  of  the  applicant,  or  both  (whichever  the 
Board  considers  appropriate),  including  primary  assets  to 
be  used  in  the  delivery  of  signals  for  which  the  loan  is 
guaranteed. 

(C)  Review  of  valuation. — The  value  of  collateral  se- 
curing a  loan  guaranteed  under  this  Act  may  be  reviewed 
by  the  Board,  and  may  be  adjusted  downward  by  the 
Board  if  the  Board  reasonably  believes  such  adjustment  is 
appropriate. 

(3)  Lien  on  interests  in  assets. — Upon  the  Board's  ap- 
proval of  a  loan  guarantee  under  this  Act,  the  Administrator 
shall  have  liens  on  assets  securing  the  loan,  which  shall  be 
superior  to  all  other  liens  on  such  assets,  and  the  value  of  the 
assets  (based  on  a  determination  satisfactory  to  the  Board) 
subject  to  the  liens  shall  be  at  least  equal  to  the  unpaid  bal- 
ance of  the  loan  amount  covered  by  the  loan  guarantee,  or  that 
value  approved  by  the  Board  under  section  1004(d)(3)(B)(iii). 

(4)  Perfected  security  interest. — With  respect  to  a  loan 
guaranteed  under  this  Act,  the  Administrator  and  the  lender 
shall  have  a  perfected  security  interest  in  assets  securing  the 
loan  that  are  fully  sufficient  to  protect  the  financial  interests 
of  the  United  States  and  the  lender. 
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(5)  Insurance. — In  accordance  with  practices  in  the  pri- 
vate capital  market,  as  determined  by  the  Board,  the  applicant 
for  a  loan  guarantee  under  this  Act  shall  obtain,  at  its  expense, 
insurance  sufficient  to  protect  the  financial  interests  of  the 
United  States,  as  determined  by  the  Board. 

(c)  Assignment  of  Loan  Guarantees.— The  holder  of  a  loan 
guarantee  under  this  Act  may  assign  the  loan  guaranteed  under 
this  Act  in  whole  or  in  part,  subject  to  such  requirements  as  the 
Board  may  prescribe. 

(d)  Expiration  of  Loan  Guarantee  Upon  Stripping.— Not- 
withstanding subsections  (c),  (e),  and  (h),  a  loan  guarantee  under 
this  Act  shall  have  no  force  or  effect  if  any  part  of  the  guaranteed 
portion  of  the  loan  is  transferred  separate  and  apart  from  the 
unguaranteed  portion  of  the  loan. 

(e)  Adjustment.— The  Board  may  approve  the  adjustment  of 
any  term  or  condition  of  a  loan  guarantee  or  a  loan  guaranteed 
under  this  Act,  including  the  rate  of  interest,  time  of  payment  of 
principal  or  interest,  or  security  requirements  only  if — 

(1)  the  adjustment  is  consistent  with  the  financial  inter- 
ests of  the  United  States; 

(2)  consent  has  been  obtained  from  the  parties  to  the  loan 
agreement; 

(3)  the  adjustment  is  consistent  with  the  underwriting  cri- 
teria developed  under  section  1004(g); 

(4)  the  adjustment  does  not  adversely  affect  the  interest  of 
the  Federal  Government  in  the  assets  or  collateral  of  the  appli- 
cant; 

(5)  the  adjustment  does  not  adversely  affect  the  ability  of 
the  applicant  to  repay  the  loan;  and 

(6)  the  National  Telecommunications  and  Information 
Administration  has  been  consulted  by  the  Board  regarding  the 
adjustment. 

(f )  Performance  Schedules.— 

(1)  Performance  schedules.— An  applicant  for  a  loan 
guarantee  under  this  Act  for  a  project  covered  by  section 
4(e)(1)  shall  enter  into  stipulated  performance  schedules  with 
the  Administrator  with  respect  to  the  signals  to  be  provided 
through  the  project. 

(2)  Penalty. — The  Administrator  may  assess  against  and 
collect  from  an  applicant  described  in  paragraph  (Da  penalty 
not  to  exceed  three  times  the  interest  due  on  the  guaranteed 
loan  of  the  applicant  under  this  Act  if  the  applicant  fails  to 
meet  its  stipulated  performance  schedule  under  that  para- 
graph. 

(g)  Compll»lNCE. — The  Administrator,  in  cooperation  with  the 
Board  and  as  the  regulations  of  the  Board  may  provide,  shall  en- 
force compliance  by  an  applicant,  and  any  other  party  to  a  loan 
guarantee  for  whose  benefit  assistance  under  this  Act  is  intended, 
with  the  provisions  of  this  Act,  any  regulations  under  this  Act,  and 
the  terms  and  conditions  of  the  loan  guarantee,  including  through 
the  submittal  of  such  reports  and  documents  as  the  Board  may  re- 
quire in  regulations  prescribed  by  the  Board  and  through  regular 
periodic  inspections  and  audits. 
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(h)  Commercial  Validity.— A  loan  guarantee  under  this  Act 
shall  be  incontestable — 

(1)  in  the  hands  of  an  applicant  on  whose  behalf  the  loan 
guarantee  is  made,  unless  the  applicant  engaged  in  fraud  or 
misrepresentation  in  securing  the  loan  guarantee;  and 

(2)  as  to  any  person  or  entity  (or  their  respective  successor 
in  interest)  who  makes  or  contracts  to  make  a  loan  to  the  ap- 
plicant for  the  loan  guarantee  in  reliance  thereon,  unless  such 
person  or  entity  (or  respective  successor  in  interest)  engaged  in 
fraud  or  misrepresentation  in  making  or  contracting  to  make 
such  loan. 

(i)  Defaults. — The  Board  shall  prescribe  regulations  gov- 
erning defaults  on  loans  guaranteed  under  this  Act,  including  the 
administration  of  the  payment  of  guaranteed  amounts  upon  de- 
fault. 

(j)  Recovery  of  Payments.— 

(1)  In  general. — The  Administrator  shall  be  entitled  to  re- 
cover from  an  applicant  for  a  loan  guarantee  under  this  Act 
the  amount  of  any  payment  made  to  the  holder  of  the  guar- 
antee with  respect  to  the  loan. 

(2)  Subrogation. — Upon  making  a  payment  described  in 
paragraph  (1),  the  Administrator  shall  be  subrogated  to  all 
rights  of  the  party  to  whom  the  payment  is  made  with  respect 
to  the  guarantee  which  was  the  basis  for  the  payment. 

(3)  Disposition  of  property.— 

(A)  Sale  or  disposal. — The  Administrator  shall,  in  an 
orderly  and  efficient  manner,  sell  or  otherwise  dispose  of 
any  property  or  other  interests  obtained  under  this  Act  in 
a  manner  that  maximizes  taxpayer  return  and  is  con- 
sistent with  the  financial  interests  of  the  United  States. 

(B)  Maintenance. — The  Administrator  shall  maintain 
in  a  cost-effective  and  reasonable  manner  any  property  or 
other  interests  pending  sale  or  disposal  of  such  property  or 
other  interests  under  subparagraph  (A). 

(k)  Action  Against  Obligor.— 

(1)  Authority  to  bring  civil  action. — The  Administrator 
may  bring  a  civil  action  in  an  appropriate  district  court  of  the 
United  States  in  the  name  of  the  United  States  or  of  the  holder 
of  the  obligation  in  the  event  of  a  default  on  a  loan  guaranteed 
under  this  Act.  The  holder  of  a  loan  guarantee  shall  make 
available  to  the  Administrator  all  records  and  evidence  nec- 
essary to  prosecute  the  civil  action. 

(2)  Fully   satisfying   obligations   owed   the   united 
states. — The  Administrator  may  accept  property  in  satisfac- 
tion of  any  sums  owed  the  United  States  as  a  result  of  a  de- 
fault on  a  loan  guaranteed  under  this  Act,  but  only  to  the  ex- 
tent that  any  cash  accepted  by  the  Administrator  is  not  suffi- 
cient to  satisfy  fully  the  sums  owed  as  a  result  of  the  default. 
(1)   Breach   of   Conditions. — The   Administrator   shall   com- 
mence a  civil  action  in  a  court  of  appropriate  jurisdiction  to  enjoin 
any  activity  which  the  Board  finds  is  in  violation  of  this  Act,  the 
regulations  under  this  Act,   or  any  conditions   which  were  duly 
agreed  to,  and  to  secure  any  other  appropriate  relief,  including  re- 
hef  against  any  affiliate  of  the  applicant. 
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(m)  Attachment. — No  attachment  or  execution  may  be  issued 
against  the  Administrator  or  any  property  in  the  control  of  the 
Administrator  pursuant  to  this  Act  before  the  entry  of  a  final  judg- 
ment (as  to  which  all  rights  of  appeal  have  expired)  by  a  Federal, 
State,  or  other  court  of  competent  jurisdiction  against  the  Adminis- 
trator in  a  proceeding  for  such  action. 

(n)  Fees.— 

(1)  Application  fee. — The  Board  shall  charge  and  collect 
from  an  applicant  for  a  loan  guarantee  under  this  Act  a  fee  to 
cover  the  cost  of  the  Board  in  making  necessary  determina- 
tions and  findings  with  respect  to  the  loan  guarantee  applica- 
tion under  this  Act.  The  amount  of  the  fee  shall  be  reasonable. 

(2)  Loan  guarantee  origination  fee.— The  Board  shall 
charge,  and  the  Administrator  may  collect,  a  loan  guarantee 
origination  fee  with  respect  to  the  issuance  of  a  loan  guarantee 
under  this  Act. 

(3)  Use  of  fees  collected.— 

(A)  In  general. — Any  fee  collected  under  this  sub- 
section shall  be  used,  subject  to  subparagraph  (B),  to  offset 
administrative  costs  under  this  Act,  including  costs  of  the 
Board  and  of  the  Administrator. 

(B)  Subject  to  appropriations.— The  authority  pro- 
vided by  this  subsection  shall  be  effective  only  to  such  ex- 
tent or  in  such  amounts  as  are  provided  in  advance  in 
appropriations  Acts. 

(C)  Limitation  on  fees.— The  aggregate  amount  of 
fees  imposed  by  this  subsection  shall  not  exceed  the  actual 
amount  of  administrative  costs  under  this  Act. 

(o)  Requirements  Relating  to  Affiliates.— 

(1)  Indemnification. — The  United  States  shall  be  indem- 
nified by  any  affiliate  (acceptable  to  the  Board)  of  an  applicant 
for  a  loan  guarantee  under  this  Act  for  any  losses  that  the 
United  States  incurs  as  a  result  of — 

(A)  a  judgment  against  the  applicant  or  any  of  its 
affiliates; 

(B)  any  breach  by  the  applicant  or  any  of  its  affiliates 
of  their  obligations  under  the  loan  guarantee  agreement; 

(C)  any  violation  of  the  provisions  of  this  Act,  and  the 
regulations  prescribed  under  this  Act,  by  the  applicant  or 
any  of  its  affiliates; 

(D)  any  penalties  incurred  by  the  applicant  or  any  of 
its  affiliates  for  any  reason,  including  violation  of  a  stipu- 
lated performance  schedule  under  subsection  (f );  and 

(E)  any  other  circumstances  that  the  Board  considers 
appropriate. 

(2)  Limitation  on  transfer  of  loan  proceeds. — An  ap- 
plicant for  a  loan  guarantee  under  this  Act  may  not  transfer 
any  part  of  the  proceeds  of  the  loan  to  an  affiliate. 

(p)  Effect  of  Bankruptcy. — 

(1)  Notwithstanding  any  other  provision  of  law,  whenever 
any  person  or  entity  is  indebted  to  the  United  States  as  a  re- 
sult of  any  loan  guarantee  issued  under  this  Act  and  such  per- 
son or  entity  is  insolvent  or  is  a  debtor  in  a  case  under  title 
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11,  United  States  Code,  the  debts  due  to  the  United  States 
shall  be  satisfied  first. 

(2)  A  discharge  in  bankruptcy  under  title  11,  United  States 
Code,  shall  not  release  a  person  or  entity  from  an  obligation 
to  the  United  States  in  connection  with  a  loan  guarantee  under 
this  Act. 
SEC.  1006.  [47  U.S.C.  1105]  ANNUAL  AUDIT. 

(a)  Requirement. — The  Comptroller  General  of  the  United 
States  shall  conduct  on  an  annual  basis  an  audit  of — 

(1)  the  administration  of  the  provisions  of  this  Act;  and 

(2)  the  financial  position  of  each  applicant  who  receives  a 
loan  guarantee  under  this  Act,  including  the  nature,  amount, 
and  purpose  of  investments  made  by  the  applicant. 

(b)  Report. — The  Comptroller  General  shall  submit  to  the 
Committee  on  Banking,  Housing,  and  Urban  Affairs  of  the  Senate 
and  the  Committee  on  Banking  and  Financial  Services  of  the 
House  of  Representatives  a  report  on  each  audit  conducted  under 
subsection  (a). 

SEC.  1007.  [47  U.S.C.  1106]  IMPROVED  CELLULAR  SERVICE  IN  RURAL 
AREAS. 

(a)  Reinstatement  of  Applicants  as  Tentative  Select- 
ees.— 

(1)  In  general. — Notwithstanding  the  order  of  the  Federal 
Communications  Commission  in  the  proceeding  described  in 
paragraph  (3),  the  Commission  shall — 

(A)  reinstate  each  applicant  as  a  tentative  selectee 
under  the  covered  rural  service  area  licensing  proceeding; 
and 

(B)  permit  each  applicant  to  amend  its  application,  to 
the  extent  necessary  to  update  factual  information  and  to 
comply  with  the  rules  of  the  Commission,  at  any  time  be- 
fore the  Commission's  final  licensing  action  in  the  covered 
rural  service  area  licensing  proceeding. 

(2)  Exemption  from  petitions  to  deny. — For  purposes  of 
the  amended  applications  filed  pursuant  to  paragraph  (1)(B), 
the  provisions  of  section  309(d)(1)  of  the  Communications  Act 
of  1934  (47  U.S.C.  309(d)(1))  shall  not  apply. 

(3)  Proceeding. — The  proceeding  described  in  this  para- 
graph is  the  proceeding  of  the  Commission  In  re  Applications 
of  Cellwave  Telephone  Services  L.P.,  Futurewave  General 
Partners  L.P.,  and  Great  Western  Cellular  Partners,  7  FCC 
Red  No.  19  (1992). 

(b)  Continuation  of  License  Proceeding;  Fee  Assess- 
ment.— 

(1)  Award  of  licenses. — The  Commission  shall  award  li- 
censes under  the  covered  rural  service  area  licensing  pro- 
ceeding within  90  days  after  the  date  of  the  enactment  of  this 
Act. 

(2)  Service  requirements. — The  Commission  shall  pro- 
vide that,  as  a  condition  of  an  applicant  receiving  a  license 
pursuant  to  the  covered  rural  service  area  licensing  proceeding, 
the  applicant  shall  provide  cellular  radiotelephone  service  to 
subscribers  in  accordance  with  sections  22.946  and  22.947  of 
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the  Commission's  rules  (47  CFR  22.946,  22.947);  except  that 
the  time  period  appHcable  under  section  22.947  of  the  Commis- 
sion's rules  (or  any  successor  rule)  to  the  applicants  identified 
in  subparagraphs  (A)  and  (B)  of  subsection  (d)(1)  shall  be  3 
years  rather  than  5  years  and  the  waiver  authority  of  the  Com- 
mission shall  apply  to  such  3-year  period. 

(3)  Calculation  of  license  fee.— 

(A)  Fee  required. — The  Commission  shall  establish  a 
fee  for  each  of  the  licenses  under  the  covered  rural  service 
area  licensing  proceeding.  In  determining  the  amount  of 
the  fee,  the  Commission  shall  consider — 

(i)  the  average  price  paid  per  person  served  in  the 
Commission's  Cellular  Unserved  Auction  (Auction  No. 
12);  and 

(ii)  the  settlement  payments  required  to  be  paid 
by  the  permittees  pursuant  to  the  consent  decree  set 
forth  in  the  Commission's  order.  In  re  the  Tellesis 
Partners  (7  FCC  Red  3168  (1992)),  multiplying  such 
payments  by  two. 

(B)  Notice  of  fee. — Within  30  days  after  the  date  an 
applicant  files  the  amended  application  permitted  by  sub- 
section (a)(1)(B),  the  Commission  shall  notify  each  appli- 
cant of  the  fee  established  for  the  license  associated  with 
its  application. 

(4)  Payment  for  licenses. — No  later  than  18  months 
after  the  date  that  an  applicant  is  granted  a  license,  each  ap- 
plicant shall  pay  to  the  Commission  the  fee  established  pursu- 
ant to  paragraph  (3)  for  the  license  granted  to  the  applicant 
under  paragraph  (1). 

(5)  Auction  authority. — If,  after  the  amendment  of  an 
application  pursuant  to  subsection  (a)(1)(B),  the  Commission 
finds  that  the  applicant  is  ineligible  for  grant  of  a  license  to 
provide  cellular  radiotelephone  services  for  a  rural  service  area 
or  the  applicant  does  not  meet  the  requirements  under  para- 
graph (2)  of  this  subsection,  the  Commission  shall  grant  the  li- 
cense for  which  the  applicant  is  the  tentative  selectee  (pursu- 
ant to  subsection  (a)(1)(B)  by  competitive  bidding  pursuant  to 
section  309(j)  of  the  Communications  Act  of  1934  (47  U.S.C. 
309(j)). 

(c)  Prohibition  of  Transfer. — During  the  5-year  period  that 
begins  on  the  date  that  an  applicant  is  granted  any  license  pursu- 
ant to  subsection  (a),  the  Commission  may  not  authorize  the  trans- 
fer or  assignment  of  that  license  under  section  310  of  the  Commu- 
nications Act  of  1934  (47  U.S.C.  310).  Nothing  in  this  Act  may  be 
construed  to  prohibit  any  applicant  granted  a  license  pursuant  to 
subsection  (a)  from  contracting  with  other  licensees  to  improve  cel- 
lular telephone  service. 

(d)  Definitions. — For  the  purposes  of  this  section,  the  fol- 
lowing definitions  shall  apply: 

(1)  Applicant. — The  term  "applicant"  means — 

(A)  Great  Western  Cellular  Partners,  a  California  gen- 
eral partnership  chosen  by  the  Commission  as  tentative 
selectee  for  RSA  #492  on  May  4,  1989; 
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(B)  Monroe  Telephone  Services  L.P.,  a  Delaware  lim- 
ited partnership  chosen  by  the  Commission  as  tentative  se- 
lectee for  RSA  #370  on  August  24,  1989  (formerly  Cellwave 
Telephone  Services  L.P.);  and 

(C)  Future  Wave  General  Partners  L.P.,  a  Delaware 
limited  partnership  chosen  by  the  Commission  as  tentative 
selectee  for  RSA  #615  on  May  25,  1990. 

(2)  Commission. — The  term  "Commission"  means  the  Fed- 
eral Communications  Commission. 

(3)  Covered  rural  service  area  licensing  pro- 
ceeding.— The  term  "covered  rural  service  area  licensing  pro- 
ceeding" means  the  proceeding  of  the  Commission  for  the  grant 
of  cellular  radiotelephone  licenses  for  rural  service  areas  #492 
(Minnesota  11),  #370  (Florida  11),  and  #615  (Pennsylvania  4). 

(4)  Tentative  selectee. — The  term  "tentative  selectee" 
means  a  party  that  has  been  selected  by  the  Commission  under 
a  licensing  proceeding  for  grant  of  a  license,  but  has  not  yet 
been  granted  the  license  because  the  Commission  has  not  yet 
determined  whether  the  party  is  qualified  under  the  Commis- 
sion's rules  for  grant  of  the  license. 

SEC.  1008.  TECHNICAL  AMENDMENT. 

Section  339(c)  of  the  Communications  Act  of  1934  (47  U.S.C. 
339(c))  is  amended  by  adding  at  the  end  the  following  new  para- 
graph: 

"(5)  Definition. — Notwithstanding  subsection  (d)(4),  for 
purposes  of  paragraphs  (2)  and  (4)  of  this  subsection,  the  term 
'satellite  carrier'  includes  a  distributor  (as  defined  in  section 
119(d)(1)  of  title  17,  United  States  Code),  but  only  if  the  sat- 
ellite distributor's  relationship  with  the  subscriber  includes 
billing,  collection,  service  activation,  and  service  deactivation.". 
SEC.  1009.  [47  U.S.C.  1107]  SUNSET. 

No  loan  guarantee  may  be  approved  under  this  Act  after  De- 
cember 31,  2006. 

SEC.  1010.  [47  U.S.C.  1108]  DEFINITIONS. 
In  this  Act: 

(1)  Affiliate.— The  term  "affiUate"— 

(A)  means  any  person  or  entity  that  controls,  or  is  con- 
trolled by,  or  is  under  common  control  with,  another  per- 
son or  entity;  and 

(B)  may  include  any  individual  who  is  a  director  or 
senior  management  officer  of  an  affiliate,  a  shareholder 
controlling  more  than  25  percent  of  the  voting  securities  of 
an  affiliate,  or  more  than  25  percent  of  the  ownership  in- 
terest in  an  affiliate  not  organized  in  stock  form. 

(2)  Nonserved  area. — The  term  "nonserved  area"  means 
any  area  that — 

(A)  is  outside  the  grade  B  contour  (as  determined 
using  standards  employed  by  the  Federal  Communications 
Commission)  of  the  local  television  broadcast  signals  serv- 
ing a  particular  designated  market  area;  and 

(B)  does  not  have  access  to  such  signals  by  any  com- 
mercial, for  profit,  multichannel  video  provider. 
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(3)  Underserved  area. — The  term  "underserved  area" 
means  any  area  that — 

(A)  is  outside  the  grade  A  contour  (as  determined 
using  standards  employed  by  the  Federal  Communications 
Commission)  of  the  local  television  broadcast  signals  serv- 
ing a  particular  designated  market  area;  and 

(B)  has  access  to  local  television  broadcast  signals 
from  not  more  than  one  commercial,  for-profit  multi- 
channel video  provider. 

(4)  Common  terms. — Except  as  provided  in  paragraphs  (1) 
through  (3),  any  term  used  in  this  Act  that  is  defined  in  the 
Communications  Act  of  1934  (47  U.S.C.  151  et  seq.)  has  the 
meaning  given  that  term  in  the  Communications  Act  of  1934. 

SEC.  1011.  [47  U.S.C.  1109]  AUTHORIZATIONS  OF  APPROPRIATIONS. 

(a)  Cost  of  Loan  Guarantees.— 

(1)  Authorization  of  appropriations. — For  the  cost  of 
the  loans  guaranteed  under  this  Act,  including  the  cost  of 
modifying  the  loans,  as  defined  in  section  502  of  the  Congres- 
sional Budget  Act  of  1974  (2  U.S.C.  661(a)),  there  are  author- 
ized to  be  appropriated  for  fiscal  years  2001  through  2006, 
such  amounts  as  may  be  necessary. 

(2)  Commodity  credit  corporation  funds.— 

(A)  In  general. — Notwithstanding  any  other  provision 
of  law,  subject  to  subparagraph  (B),  in  addition  to  amounts 
made  available  under  paragraph  (1),  of  the  funds  of  the 
Commodity  Credit  Corporation,  the  Secretary  of  Agri- 
culture shall  make  available  for  loan  guarantees  to  carry 
out  this  title  $80,000,000  for  the  period  beginning  on  the 
date  of  enactment  of  this  paragraph  and  ending  on  Decem- 
ber 31,  2006,  to  remain  available  until  expended. 

(B)  Broadband  loans  and  loan  guarantees. — 

(i)  In  general. — Amounts  made  available  under 
subparagraph  (A)  that  are  not  obligated  as  of  the  re- 
lease date  described  in  clause  (ii)  shall  be  available  to 
the  Secretary  to  make  loans  and  loan  guarantees 
under  section  601  of  the  Rural  Electrification  Act  of 
1936. 

(ii)  Release  date. — For  purposes  of  clause  (i),  the 
release  date  is  the  date  that  is  the  earlier  of — 

(I)  the  date  the  Secretary  determines  that  at 
least  75  percent  of  the  designated  market  areas 
(as  defined  in  section  122(j)  of  title  17,  United 
States  Code)  not  in  the  top  40  designated  market 
areas  described  in  section  1004(e)(l)(C)(i)  of  the 
Launching  Our  Communities'  Access  to  Local  Tel- 
evision Act  of  2000  (47  U.S.C.  1103(e)(l)(C)(i)) 
have  access  to  local  television  broadcast  signals 
for  virtually  all  households  (as  determined  by  the 
Secretary);  or 

(II)  December  31,  2006. 

(C)  Advanced  appropriations.— Subsections  (c)  and 
(h)(1)(B)  of  section  1004  and  section  1005(n)(3)(B)  shall  not 
apply  to  amounts  made  available  under  this  paragraph. 


Sec.  1012 LOCAL  TV  ACT 448 

(b)  Cost  of  Administration.— There  is  hereby  authorized  to 
be  appropriated  such  sums  as  may  be  necessary  to  carry  out  the 
provisions  of  this  Act,  other  than  to  cover  costs  under  subsection 
(a). 

(c)  Availability. — Any  amounts  appropriated  pursuant  to  the 
authorizations  of  appropriations  in  subsections  (a)  and  (b)  shall  re- 
main available  until  expended. 

SEC.  1012.  [47  U.S.C.  1110]  PREVENTION  OF  INTERFERENCE  TO  DIRECT 
BROADCAST  SATELLITE  SERVICES. 

(a)  Testing  for  Harmful  Interference.— The  Federal  Com- 
munications Commission  shall  provide  for  an  independent  technical 
demonstration  of  any  terrestrial  service  technology  proposed  by  any 
entity  that  has  filed  an  application  to  provide  terrestrial  service  in 
the  direct  broadcast  satellite  frequency  band  to  determine  whether 
the  terrestrial  service  technology  proposed  to  be  provided  by  that 
entity  will  cause  harmful  interference  to  any  direct  broadcast  sat- 
ellite service. 

(b)  Technical  Demonstration.— In  order  to  satisfy  the 
requirement  of  subsection  (a)  for  any  pending  application,  the  Com- 
mission shall  select  an  engineering  firm  or  other  qualified  entity 
independent  of  any  interested  party  based  on  a  recommendation 
made  by  the  Institute  of  Electrical  and  Electronics  Engineers 
(IEEE),  or  a  similar  independent  professional  organization,  to  per- 
form the  technical  demonstration  or  analysis.  The  demonstration 
shall  be  concluded  within  60  days  after  the  date  of  enactment  of 
this  Act  and  shall  be  subject  to  public  notice  and  comment  for  not 
more  than  30  days  thereafter. 

(c)  Definitions. — As  used  in  this  section: 

(1)  Direct  broadcast  satellite  frequency  band.— The 
term  "direct  broadcast  satellite  frequency  band"  means  the 
band  of  frequencies  at  12.2  to  12.7  gigahertz. 

(2)  Direct  broadcast  satellite  service.— The  term  "di- 
rect broadcast  satellite  service"  means  any  direct  broadcast 
satellite  system  operating  in  the  direct  broadcast  satellite 
frequency  band. 


INTERNET  TAX  FREEDOM  ACT 


449 


INTERNET  TAX  FREEDOM  ACT 

(Titles  XI  and  XII  of  the  Omnibus  Consolidated  and  Emergency  Supplemental 
Appropriations  Act,  1999) 


TITLE  XI— MORATORIUM  ON  CERTAIN  TAXES 

SEC.  1100.  [47  U.S.C.  151  note]  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Internet  Tax  Freedom  Act". 
SEC.  1101.  [47  U.S.C.  151  note]  MORATORIUM. 

(a)  Moratorium.— No  State  or  political  subdivision  thereof 
may  impose  any  of  the  following  taxes  during  the  period  beginning 
November  1,  2003,  and  ending  November  1,  2007: 

(1)  Taxes  on  Internet  access. 

(2)  Multiple  or  discriminatory  taxes  on  electronic  com- 
merce. 

(b)  Preservation  of  State  and  Local  Taxing  Authority.— 
Except  as  provided  in  this  section,  nothing  in  this  title  shall  be  con- 
strued to  modify,  impair,  or  supersede,  or  authorize  the  modifica- 
tion, impairment,  or  superseding  of,  any  State  or  local  law  per- 
taining to  taxation  that  is  otherwise  permissible  by  or  under  the 
Constitution  of  the  United  States  or  other  Federal  law  and  in  effect 
on  the  date  of  enactment  of  this  Act. 

(c)  Liabilities  and  Pending  Cases. — Nothing  in  this  title  af- 
fects liability  for  taxes  accrued  and  enforced  before  the  date  of 
enactment  of  this  Act,  nor  does  this  title  affect  ongoing  Utigation 
relating  to  such  taxes. 

(d)  Exception  to  Moratorium. — 

(1)  In  general. — Subsection  (a)  shall  also  not  apply  in  the 
case  of  any  person  or  entity  who  knowingly  and  with  knowl- 
edge of  the  character  of  the  material,  in  interstate  or  foreign 
commerce  by  means  of  the  World  Wide  Web,  makes  any  com- 
munication for  commercial  purposes  that  is  available  to  any 
minor  and  that  includes  any  material  that  is  harmful  to  mi- 
nors unless  such  person  or  entity  has  restricted  access  by  mi- 
nors to  material  that  is  harmful  to  minors — 

(A)  by  requiring  use  of  a  credit  card,  debit  account, 
adult  access  code,  or  adult  personal  identification  number; 

(B)  by  accepting  a  digital  certificate  that  verifies  age; 
or 

(C)  by  any  other  reasonable  measures  that  are  feasible 
under  available  technology. 

(2)  Scope  of  exception. — For  purposes  of  paragraph  (1), 
a  person  shall  not  be  considered  to  making  a  communication 
for  commercial  purposes  of  material  to  the  extent  that  the  per- 
son is — 

451 


Sec.  1101 INTERNET  TAX  FREEDOM  ACT 452 

(A)  a  telecommunications  carrier  engaged  in  the  provi- 
sion of  a  telecommunications  service; 

(B)  a  person  engaged  in  the  business  of  providing  an 
Internet  access  service; 

(C)  a  person  engaged  in  the  business  of  providing  an 
Internet  information  location  tool;  or 

(D)  similarly  engaged  in  the  transmission,  storage,  re- 
trieval, hosting,  formatting,  or  translation  (or  any  com- 
bination thereof)  of  a  communication  made  by  another  per- 
son, without  selection  or  alteration  of  the  communication. 
(3)  Definitions.— In  this  subsection: 

(A)  By  means  of  the  world  wide  web.— The  term 
"by  means  of  the  World  Wide  Web"  means  by  placement 
of  material  in  a  computer  server-based  file  archive  so  that 
it  is  publicly  accessible,  over  the  Internet,  using  hypertext 
transfer  protocol,  file  transfer  protocol,  or  other  similar 
protocols. 

(B)  Commercial  purposes;  engaged  in  the  busi- 
ness.— 

(i)  Commercial  purposes. — ^A  person  shall  be  con- 
sidered to  make  a  communication  for  commercial  pur- 
poses only  if  such  person  is  engaged  in  the  business  of 
making  such  communications. 

(ii)  Engaged  in  the  business.— The  term  "en- 
gaged in  the  business"  means  that  the  person  who 
makes  a  communication,  or  offers  to  make  a  commu- 
nication, by  means  of  the  World  Wide  Web,  that  in- 
cludes any  material  that  is  harmful  to  minors,  devotes 
time,  attention,  or  labor  to  such  activities,  as  a  regular 
course  of  such  person's  trade  or  business,  with  the 
objective  of  earning  a  profit  as  a  result  of  such  activi- 
ties (although  it  is  not  necessary  that  the  person  make 
a  profit  or  that  the  making  or  offering  to  make  such 
communications  be  the  person's  sole  or  principal  busi- 
ness or  source  of  income).  A  person  may  be  considered 
to  be  engaged  in  the  business  of  making,  by  means  of 
the  World  Wide  Web,  communications  for  commercial 
purposes  that  include  material  that  is  harmful  to  mi- 
nors, only  if  the  person  knowingly  causes  the  material 
that  is  harmful  to  minors  to  be  posted  on  the  World 
Wide  Web  or  knowingly  solicits  such  material  to  be 
posted  on  the  World  Wide  Web. 

(C)  Internet. — The  term  "Internet"  means  collectively 
the  myriad  of  computer  and  telecommunications  facilities, 
including  equipment  and  operating  software,  which  com- 
prise the  interconnected  world-wide  network  of  networks 
that  employ  the  Transmission  Control  Protocol/Internet 
Protocol,  or  any  predecessor  or  successor  protocols  to  such 
protocol,  to  communicate  information  of  all  kinds  by  wire 
or  radio. 

(D)  Internet  access  service. — The  term  "Internet 
access  service"  means  a  service  that  enables  users  to  ac- 
cess content,  information,  electronic  mail,  or  other  services 
offered  over  the  Internet  and  may  also  include  access  to 
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proprietary  content,  information,  and  other  services  as 
part  of  a  package  of  services  offered  to  consumers.  The 
term  "Internet  access  service"  does  not  include  tele- 
communications services,  except  to  the  extent  such  serv- 
ices are  purchased,  used,  or  sold  by  a  provider  of  Internet 
access  to  provide  Internet  access. 

(E)  Internet  information  location  tool.— The  term 
"Internet  information  location  tool"  means  a  service  that 
refers  or  links  users  to  an  online  location  on  the  World 
Wide  Web.  Such  term  includes  directories,  indices,  ref- 
erences, pointers,  and  hypertext  links. 

(F)  Material  that  is  harmful  to  minors.— The  term 
"material  that  is  harmful  to  minors"  means  any  commu- 
nication, picture,  image,  graphic  image  file,  article,  record- 
ing, writing,  or  other  matter  of  any  kind  that  is  obscene 
or  that — 

(i)  the  average  person,  applying  contemporary 
community  standards,  would  find,  taking  the  material 
as  a  whole  and  with  respect  to  minors,  is  designed  to 
appeal  to,  or  is  designed  to  pander  to,  the  prurient  in- 
terest; 

(ii)  depicts,  describes,  or  represents,  in  a  manner 
patently  offensive  with  respect  to  minors,  an  actual  or 
simulated  sexual  act  or  sexual  contact,  an  actual  or 
simulated  normal  or  perverted  sexual  act,  or  a  lewd 
exhibition  of  the  genitals  or  post-pubescent  female 
breast;  and 

(iii)  taken  as  a  whole,  lacks  serious  literary,  artis- 
tic, political,  or  scientific  value  for  minors. 

(G)  Minor.— The  term  "minor"  means  any  person 
under  17  years  of  age. 

(H)  Telecommunications  carrier;  telecommuni- 
cations service. — The  terms  "telecommunications  carrier" 
and  "telecommunications  service"  have  the  meanings  given 
such  terms  in  section  3  of  the  Communications  Act  of  1934 
(47  U.S.C.  153). 
(e)  Additional  Exception  to  Moratorium.— 

(1)  In  general.— Subsection  (a)  shall  also  not  apply  with 
respect  to  an  Internet  access  provider,  unless,  at  the  tinie  of 
entering  into  an  agreement  with  a  customer  for  the  provision 
of  Internet  access  services,  such  provider  offers  such  customer 
(either  for  a  fee  or  at  no  charge)  screening  software  that  is  de- 
signed to  permit  the  customer  to  limit  access  to  material  on 
the  Internet  that  is  harmful  to  minors. 

(2)  Definitions. — In  this  subsection: 

(A)  Internet  access  provider.— The  term  "Internet 
access  provider"  means  a  person  engaged  in  the  business 
of  providing  a  computer  and  communications  facility 
through  which  a  customer  may  obtain  access  to  the  Inter- 
net, but  does  not  include  a  common  carrier  to  the  extent 
that  it  provides  only  telecommunications  services. 

(B)  Internet  access  services.— The  term  "Internet 
access  services"  means  the  provision  of  computer  and  com- 
munications services  through  which  a  customer  using  a 
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computer  and  a  modem  or  other  communications  device 
may  obtain  access  to  the  Internet,  but  does  not  include 
telecommunications  services  provided  by  a  common  car- 
rier. 

(C)  Screening  software.— The  term  "screening  soft- 
ware" means  software  that  is  designed  to  permit  a  person 
to  limit  access  to  material  on  the  Internet  that  is  harmftil 
to  minors. 

(3)  Applicability. — Paragraph  (1)  shall  apply  to  agree- 
ments for  the  provision  of  Internet  access  services  entered  into 
on  or  after  the  date  that  is  6  months  after  the  date  of  enact- 
ment of  this  Act. 

SEC.    1102.    [47    U.S.C.    151    note]    ADVISORY   COMMISSION    ON   ELEC- 
TRONIC COMMERCE. 

(a)  Establishment  of  Commission.— There  is  established  a 
commission  to  be  known  as  the  Advisory  Commission  on  Electronic 
Commerce  (in  this  title  referred  to  as  the  "Commission").  The  Com- 
mission shall — 

(1)  be  composed  of  19  members  appointed  in  accordance 
with  subsection  (b),  including  the  chairperson  who  shall  be  se- 
lected by  the  members  of  the  Commission  from  among  them- 
selves; and 

(2)  conduct  its  business  in  accordance  with  the  provisions 
of  this  title. 

(b)  Membership.— 

(1)  In  general. — The  Commissioners  shall  serve  for  the 
life  of  the  Commission.  The  membership  of  the  Commission 
shall  be  as  follows: 

(A)  3  representatives  from  the  Federal  Government, 
comprised  of  the  Secretary  of  Commerce,  the  Secretary  of 
the  Treasury,  and  the  United  States  Trade  Representative 
(or  their  respective  delegates). 

(B)  8  representatives  from  State  and  local  govern- 
ments (one  such  representative  shall  be  from  a  State  or 
local  government  that  does  not  impose  a  sales  tax  and  one 
representative  shall  be  from  a  State  that  does  not  impose 
an  income  tax). 

(C)  8  representatives  of  the  electronic  commerce  indus- 
try (including  small  business),  telecommunications  car- 
riers, local  retail  businesses,  and  consumer  groups,  com- 
prised of — 

(i)  5  individuals  appointed  by  the  Majority  Leader 
of  the  Senate; 

(ii)  3  individuals  appointed  by  the  Minority 
Leader  of  the  Senate; 

(iii)  5  individuals  appointed  by  the  Speaker  of  the 
House  of  Representatives;  and 

(iv)  3  individuals  appointed  by  the  Minority 
Leader  of  the  House  of  Representatives. 

(2)  Appointments. — Appointments  to  the  Commission 
shall  be  made  not  later  than  45  days  after  the  date  of  the 
enactment  of  this  Act.  The  chairperson  shall  be  selected  not 
later  than  60  days  after  the  date  of  the  enactment  of  this  Act. 
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(3)  Vacancies. — Any  vacancy  in  the  Commission  shall  not 
affect  its  powers,  but  shall  be  filled  in  the  same  manner  as  the 
original  appointment. 

(c)  Acceptance  of  Gifts  and  Grants. — The  Commission  may 
accept,  use,  and  dispose  of  gifts  or  grants  of  services  or  property, 
both  real  and  personal,  for  purposes  of  aiding  or  facilitating  the 
work  of  the  Commission.  Gifts  or  grants  not  used  at  the  expiration 
of  the  Commission  shall  be  returned  to  the  donor  or  grantor. 

(d)  Other  Resources. — The  Commission  shall  have  reason- 
able access  to  materials,  resources,  data,  and  other  information 
from  the  Department  of  Justice,  the  Department  of  Commerce,  the 
Department  of  State,  the  Department  of  the  Treasury,  and  the  Of- 
fice of  the  United  States  Trade  Representative.  The  Commission 
shall  also  have  reasonable  access  to  use  the  facilities  of  any  such 
Department  or  Office  for  purposes  of  conducting  meetings. 

(e)  Sunset. — The  Commission  shall  terminate  18  months  after 
the  date  of  the  enactment  of  this  Act. 

(f)  Rules  of  the  Commission.— 

(1)  Quorum. — Nine  members  of  the  Commission  shall  con- 
stitute a  quorum  for  conducting  the  business  of  the  Commis- 
sion. 

(2)  Meetings. — Any  meetings  held  by  the  Commission 
shall  be  duly  noticed  at  least  14  days  in  advance  and  shall  be 
open  to  the  public. 

(3)  Opportunities  to  testify.— The  Commission  shall 
provide  opportunities  for  representatives  of  the  general  public, 
taxpayer  groups,  consumer  groups,  and  State  and  local  govern- 
ment officials  to  testify. 

(4)  Additional  rules. — The  Commission  may  adopt  other 
rules  as  needed. 

(g)  Duties  of  the  Commission.— 

(1)  In  general. — The  Commission  shall  conduct  a  thor- 
ough study  of  Federal,  State  and  local,  and  international  tax- 
ation and  tariff  treatment  of  transactions  using  the  Internet 
and  Internet  access  and  other  comparable  intrastate,  interstate 
or  international  sales  activities. 

(2)  Issues  to  be  studied. — The  Commission  may  include 
in  the  study  under  subsection  (a) — 

(A)  an  examination  of — 

(i)  barriers  imposed  in  foreign  markets  on  United 
States  providers  of  property,  goods,  services,  or  infor- 
mation engaged  in  electronic  commerce  and  on  United 
States  providers  of  telecommunications  services;  and 

(ii)  how  the  imposition  of  such  barriers  will  affect 
United  States  consumers,  the  competitiveness  of 
United  States  citizens  providing  property,  goods,  serv- 
ices, or  information  in  foreign  markets,  and  the 
growth  and  maturing  of  the  Internet; 

(B)  an  examination  of  the  collection  and  administra- 
tion of  consumption  taxes  on  electronic  commerce  in  other 
countries  and  the  United  States,  and  the  impact  of  such 
collection  on  the  global  economy,  including  an  examination 
of  the  relationship  between  the  collection  and  administra- 
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tion  of  such  taxes  when  the  transaction  uses  the  Internet 
and  when  it  does  not; 

(C)  an  examination  of  the  impact  of  the  Internet  and 
Internet  access  (particularly  voice  transmission)  on  the 
revenue  base  for  taxes  imposed  under  section  4251  of  the 
Internal  Revenue  Code  of  1986; 

(D)  an  examination  of  model  State  legislation  that — 
(i)  would  provide  uniform  definitions  of  categories 

of  property,  goods,  service,  or  information  subject  to  or 
exempt  from  sales  and  use  taxes;  and 

(ii)  would  ensure  that  Internet  access  services,  on- 
line services,  and  communications  and  transactions 
using  the  Internet,  Internet  access  service,  or  online 
services  would  be  treated  in  a  tax  and  technologically 
neutral  manner  relative  to  other  forms  of  remote 
sales; 

(E)  an  examination  of  the  effects  of  taxation,  including 
the  absence  of  taxation,  on  all  interstate  sales  trans- 
actions, including  transactions  using  the  Internet,  on  retail 
businesses  and  on  State  and  local  governments,  which  ex- 
amination may  include  a  review  of  the  efforts  of  State  and 
local  governments  to  collect  sales  and  use  taxes  owed  on 
in-State  purchases  from  out-of-State  sellers;  and 

(F)  the  examination  of  ways  to  simplify  Federal  and 
State  and  local  taxes  imposed  on  the  provision  of  tele- 
communications services. 

(3)  Effect  on  the  communications  act  of  1934. — Noth- 
ing in  this  section  shall  include  an  examination  of  any  fees  or 
charges  imposed  by  the  Federal  Communications  Commission 
or  States  related  to — 

(A)  obligations  under  the  Communications  Act  of  1934 
(47  U.S.C.  151  et  seq.);  or 

(B)  the  implementation  of  the  Telecommunications  Act 
of  1996  (or  of  amendments  made  by  that  Act). 

(h)  National  Tax  Association  Communications  and  Elec- 
tronic Commerce  Tax  Project.— The  Commission  shall,  to  the 
extent  possible,  ensure  that  its  work  does  not  undermine  the  efforts 
of  the  National  Tax  Association  Communications  and  Electronic 
Commerce  Tax  Project. 
SEC.  1103.  [47  U.S.C.  151  note]  REPORT. 

Not  later  than  18  months  after  the  date  of  the  enactment  of 
this  Act,  the  Commission  shall  transmit  to  Congress  for  its  consid- 
eration a  report  reflecting  the  results,  including  such  legislative 
recommendations  as  required  to  address  the  findings  of  the  Com- 
mission's study  under  this  title.  Any  recommendation  agreed  to  by 
the  Commission  shall  be  tax  and  technologically  neutral  and  apply 
to  all  forms  of  remote  commerce.  No  finding  or  recommendation 
shall  be  included  in  the  report  unless  agreed  to  by  at  least  two- 
thirds  of  the  members  of  the  Commission  serving  at  the  time  the 
finding  or  recommendation  is  made. 

SEC.  1104.  [47  U.S.C.  151  note]  GRANDFATHERING  OF  STATES  THAT  TAX 
INTERNET  ACCESS. 

(a)  Pre-October  1998  Taxes.— 
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(1)  In  general. — Section  1101(a)  does  not  apply  to  a  tax 
on  Internet  access  that  was  generally  imposed  and  actually  en- 
forced prior  to  October  1,  1998,  if,  before  that  date — 

(A)  the  tax  was  authorized  by  statute;  and 

(B)  either— 

(i)  a  provider  of  Internet  access  services  had  a  rea- 
sonable opportunity  to  know,  by  virtue  of  a  rule  or 
other  public  proclamation  made  by  the  appropriate  ad- 
ministrative agency  of  the  State  or  political  subdivi- 
sion thereof,  that  such  agency  has  interpreted  and  ap- 
plied such  tax  to  Internet  access  services;  or 

(ii)  a  State  or  political  subdivision  thereof  gen- 
erally collected  such  tax  on  charges  for  Internet  ac- 
cess. 

(2)  Termination.— 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  this  subsection  shall  not  apply  after  November  1, 
2007. 

(B)  State  telecommunications  service  tax.— 

(i)  Date  for  termination.— This  subsection  shall 
not  apply  after  November  1,  2006,  with  respect  to  a 
State  telecommunications  service  tax  described  in 
clause  (ii). 

(ii)  Description  of  tax. — A  State  telecommuni- 
cations service  tax  referred  to  in  subclause  (i)  is  a 
State  tax — 

(I)  enacted  by  State  law  on  or  after  October  1, 
1991,  and  imposing  a  tax  on  telecommunications 
service;  and 

(II)  applied  to  Internet  access  through  admin- 
istrative code  or  regulation  issued  on  or  after  De- 
cember 1,  2002. 

(b)  Pre-November  2003  Taxes.— 

(1)  In  general. — Section  1101(a)  does  not  apply  to  a  tax 
on  Internet  access  that  was  generally  imposed  and  actually  en- 
forced as  of  November  1,  2003,  if,  as  of  that  date,  the  tax  was 
authorized  by  statute  and — 

(A)  a  provider  of  Internet  access  services  had  a  reason- 
able opportunity  to  know  by  virtue  of  a  public  rule  or  other 
public  proclamation  made  by  the  appropriate  administra- 
tive agency  of  the  State  or  political  subdivision  thereof, 
that  such  agency  has  interpreted  and  applied  such  tax  to 
Internet  access  services;  and 

(B)  a  State  or  political  subdivision  thereof  generally 
collected  such  tax  on  charges  for  Internet  access. 

(2)  Termination. — This  subsection  shall  not  apply  after 
November  1,  2005. 

SEC.  1105.  [47  U.S.C.  151  note]  DEFINITIONS. 
For  the  purposes  of  this  title: 

(1)  Bit  tax. — The  term  "bit  tax"  means  any  tax  on  elec- 
tronic commerce  expressly  imposed  on  or  measured  by  the  vol- 
ume of  digital  information  transmitted  electronically,  or  the 
volume  of  digital  information  per  unit  of  time  transmitted  elec- 
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tronically,  but  does  not  include  taxes  imposed  on  the  provision 
of  telecommunications  services. 

(2)  Discriminatory  tax.— The  term  "discriminatory  tax" 
means — 

(A)  any  tax  imposed  by  a  State  or  political  subdivision 
thereof  on  electronic  commerce  that — 

(i)  is  not  generally  imposed  and  legally  collectible 
by  such  State  or  such  political  subdivision  on  trans- 
actions involving  similar  property,  goods,  services,  or 
information  accomplished  through  other  means; 

(ii)  is  not  generally  imposed  and  legally  collectible 
at  the  same  rate  by  such  State  or  such  political  sub- 
division on  transactions  involving  similar  property, 
goods,  services,  or  information  accomplished  through 
other  means,  unless  the  rate  is  lower  as  part  of  a 
phase-out  of  the  tax  over  not  more  than  a  5-year  pe- 
riod; 

(iii)  imposes  an  obligation  to  collect  or  pay  the  tax 
on  a  different  person  or  entity  than  in  the  case  of 
transactions  involving  similar  property,  goods,  serv- 
ices, or  information  accomplished  through  other 
means; 

(iv)  establishes  a  classification  of  Internet  access 
service  providers  or  online  service  providers  for  pur- 
poses of  establishing  a  higher  tax  rate  to  be  imposed 
on  such  providers  than  the  tax  rate  generally  applied 
to  providers  of  similar  information  services  delivered 
through  other  means;  or 

(B)  any  tax  imposed  by  a  State  or  political  subdivision 
thereof,  if— - 

(i)  the  sole  ability  to  access  a  site  on  a  remote  sell- 
er's out-of-State  computer  server  is  considered  a  factor 
in  determining  a  remote  seller's  tax  collection  obliga- 
tion; or 

(ii)  a  provider  of  Internet  access  service  or  online 
services  is  deemed  to  be  the  agent  of  a  remote  seller 
for  determining  tax  collection  obligations  solely  as  a 
result  of — 

(I)  the  display  of  a  remote  seller's  information 
or  content  on  the  out-of-State  computer  server  of 
a  provider  of  Internet  access  service  or  online 
services;  or 

(II)  the  processing  of  orders  through  the  out- 
of-State  computer  server  of  a  provider  of  Internet 
access  service  or  online  services. 

(3)  Electronic  commerce.— The  term  "electronic  com- 
merce" means  any  transaction  conducted  over  the  Internet  or 
through  Internet  access,  comprising  the  sale,  lease,  license, 
offer,  or  delivery  of  property,  goods,  services,  or  information, 
whether  or  not  for  consideration,  and  includes  the  provision  of 
Internet  access. 

(4)  Internet. — The  term  "Internet"  means  collectively  the 
myriad  of  computer  and  telecommunications  facilities,  includ- 
ing equipment   and  operating  software,   which   comprise   the 
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interconnected  world-wide  network  of  networks  that  employ 
the  Transmission  Control  Protocol/Internet  Protocol,  or  any 
predecessor  or  successor  protocols  to  such  protocol,  to  commu- 
nicate information  of  all  kinds  by  wire  or  radio. 

(5)  Internet  access. — The  term  "Internet  access"  means 
a  service  that  enables  users  to  access  content,  information, 
electronic  mail,  or  other  services  offered  over  the  Internet,  and 
may  also  include  access  to  proprietary  content,  information, 
and  other  services  as  part  of  a  package  of  services  offered  to 
users.  The  term  "Internet  access"  does  not  include  tele- 
communications services,  except  to  the  extent  such  services  are 
purchased,  used,  or  sold  by  a  provider  of  Internet  access  to  pro- 
vide Internet  access. 

(6)  Multiple  tax.— 

(A)  In  general. — The  term  "multiple  tax"  means  any 
tax  that  is  imposed  by  one  State  or  political  subdivision 
thereof  on  the  same  or  essentially  the  same  electronic  com- 
merce that  is  also  subject  to  another  tax  imposed  by  an- 
other State  or  political  subdivision  thereof  (whether  or  not 
at  the  same  rate  or  on  the  same  basis),  without  a  credit 
(for  example,  a  resale  exemption  certificate)  for  taxes  paid 
in  other  jurisdictions. 

(B)  Exception. — Such  term  shall  not  include  a  sales 
or  use  tax  imposed  by  a  State  and  1  or  more  political  sub- 
divisions thereof  on  the  same  electronic  commerce  or  a  tax 
on  persons  engaged  in  electronic  commerce  which  also  may 
have  been  subject  to  a  sales  or  use  tax  thereon. 

(C)  Sales  or  use  tax. — For  purposes  of  subparagraph 
(B),  the  term  "sales  or  use  tax"  means  a  tax  that  is  im- 
posed on  or  incident  to  the  sale,  purchase,  storage,  con- 
sumption, distribution,  or  other  use  of  tangible  personal 
property  or  services  as  may  be  defined  by  laws  imposing 
such  tax  and  which  is  measured  by  the  amount  of  the 
sales  price  or  other  charge  for  such  property  or  service. 

(7)  State. — The  term  "State"  means  any  of  the  several 
States,  the  District  of  Columbia,  or  any  commonwealth,  terri- 
tory, or  possession  of  the  United  States. 

(8)  Tax.— 

(A)  In  general. — The  term  "tax"  means— 

(i)  any  charge  imposed  by  any  governmental  enti- 
ty for  the  purpose  of  generating  revenues  for  govern- 
mental purposes,  and  is  not  a  fee  imposed  for  a  spe- 
cific privilege,  service,  or  benefit  conferred;  or 

(ii)  the  imposition  on  a  seller  of  an  obligation  to 
collect  and  to  remit  to  a  governmental  entity  any  sales 
or  use  tax  imposed  on  a  buyer  by  a  governmental  enti- 
ty. 

(B)  Exception. — Such  term  does  not  include  any  fran- 
chise fee  or  similar  fee  imposed  by  a  State  or  local  fran- 
chising authority,  pursuant  to  section  622  or  653  of  the 
Communications  Act  of  1934  (47  U.S.C.  542,  573),  or  any 
other  fee  related  to  obligations  or  telecommunications  car- 
riers under  the  Communications  Act  of  1934  (47  U.S.C. 
151  et  seq.). 
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(9)  Telecommunications  service.— The  term  "tele- 
communications service"  has  the  meaning  given  such  term  in 
section  3(46)  of  the  Communications  Act  of  1934  (47  U.S.C. 
153(46))  and  includes  communications  services  (as  defined  in 
section  4251  of  the  Internal  Revenue  Code  of  1986). 

(10)  Tax  on  internet  access.— 

(A)  In  general. — The  term  "tax  on  Internet  access" 
means  a  tax  on  Internet  access,  regardless  of  whether  such 
tax  is  imposed  on  a  provider  of  Internet  access  or  a  buyer 
of  Internet  access  and  regardless  of  the  terminology  used 
to  describe  the  tax. 

(B)  General  exception.— The  term  "tax  on  Internet 
access"  does  not  include  a  tax  levied  upon  or  measured  by 
net  income,  capital  stock,  net  worth,  or  property  value. 

SEC.  1106.  [47  U.S.C.  151  note]  ACCOUNTING  RULE. 

(a)  In  General. — If  charges  for  Internet  access  are  aggregated 
with  and  not  separately  stated  from  charges  for  telecommuni- 
cations services  or  other  charges  that  are  subject  to  taxation,  then 
the  charges  for  Internet  access  may  be  subject  to  taxation  unless 
the  Internet  access  provider  can  reasonably  identify  the  charges  for 
Internet  access  from  its  books  and  records  kept  in  the  regular 
course  of  business. 

(b)  Definitions. — In  this  section: 

(1)  Charges  for  internet  access.— The  term  "charges  for 
Internet  access"  means  all  charges  for  Internet  access  as  de- 
fined in  section  1105(5). 

(2)  Charges  for  telecommunications  services.— The 
term  "charges  for  telecommunications  services"  means  all 
charges  for  telecommunications  services,  except  to  the  extent 
such  services  are  purchased,  used,  or  sold  by  a  provider  of 
Internet  access  to  provide  Internet  access. 

SEC.  1107.  [47  U.S.C.  151  note]  EFFECT  ON  OTHER  LAWS. 

(a)  Universal  Service.— Nothing  in  this  Act  shall  prevent  the 
imposition  or  collection  of  any  fees  or  charges  used  to  preserve  and 
advance  Federal  universal  service  or  similar  State  programs — 

(1)  authorized  by  section  254  of  the  Communications  Act 
of  1934  (47  U.S.C.  254);  or 

(2)  in  effect  on  February  8,  1996. 

(b)  911  AND  E-911  Services.— Nothing  in  this  Act  shall  pre- 
vent the  imposition  or  collection,  on  a  service  used  for  access  to  911 
or  E-911  services,  of  any  fee  or  charge  specifically  designated  or 
presented  as  dedicated  by  a  State  or  political  subdivision  thereof 
for  the  support  of  911  or  E-911  services  if  no  portion  of  the  revenue 
derived  from  such  fee  or  charge  is  obligated  or  expended  for  any 
purpose  other  than  support  of  911  or  E-911  services. 

(c)  Non-Tax  Regulatory  Proceedings. — Nothing  in  this  Act 
shall  be  construed  to  affect  any  Federal  or  State  regulatory  pro- 
ceeding that  is  not  related  to  taxation. 

SEC.  1108.  [47  U.S.C.  151  note]  EXCEPTION  FOR  VOICE  SERVICES  OVER 
THE  INTERNET. 

Nothing  in  this  Act  shall  be  construed  to  affect  the  imposition 
of  tax  on  a  charge  for  voice  or  similar  service  utilizing  Internet  Pro- 
tocol or  any  successor  protocol.  This  section  shall  not  apply  to  any 
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services  that  are  incidental  to  Internet  access,  such  as  voice-capa- 
ble e-mail  or  instant  messaging. 

SEC.  1109.  [47  U.S.C.  151  note]  EXCEPTION  FOR  TEXAS  MUNICIPAL  AC- 
CESS LINE  FEE. 

Nothing  in  this  Act  shall  prohibit  Texas  or  a  political  subdivi- 
sion thereof  from  imposing  or  collecting  the  Texas  municipal  access 
line  fee  pursuant  to  Texas  Local  Govt.  Code  Ann.  ch.  283  (Vernon 
2005)  and  the  definition  of  access  line  as  determined  by  the  Public 
Utility  Commission  of  Texas  in  its  "Order  Adopting  Amendments 
to  Section  26.465  As  Approved  At  The  February  13,  2003  Public 
Hearing",  issued  March  5,  2003,  in  Project  No.  26412. 

TITLE  XII— OTHER  PROVISIONS 

SEC.  1201.  DECLARATION  THAT  INTERNET  SHOULD  BE  FREE  OF  NEW 
FEDERAL  TAXES. 

It  is  the  sense  of  Congress  that  no  new  Federal  taxes  similar 
to  the  taxes  described  in  section  1101(a)  should  be  enacted  with  re- 
spect to  the  Internet  and  Internet  access  during  the  moratorium 
provided  in  such  section. 
SEC.  1202.  NATIONAL  TRADE  ESTIMATE. 

Section  181  of  the  Trade  Act  of  1974  (19  U.S.C.  2241)  is 
amended — 

(1)  in  subsection  (a)(1) — 

(A)  in  subparagraph  (A) — 

(i)  by  striking  "and"  at  the  end  of  clause  (i); 
(ii)  by  inserting  "and"  at  the  end  of  clause  (ii);  and 
(iii)  by  inserting  after  clause  (ii)  the  following  new 
clause: 

"(iii)  United  States  electronic  commerce,";  and 

(B)  in  subparagraph  (C) — 

(i)  by  striking  "and"  at  the  end  of  clause  (i); 

(ii)  by  inserting  "and"  at  the  end  of  clause  (ii); 

(iii)  by  inserting  after  clause  (ii)  the  following  new 
clause: 

"(iii)  the  value  of  additional  United  States  elec- 
tronic commerce,";  and 

(iv)  by  inserting  "or  transacted  with,"  after  "or  in- 
vested in"; 

(2)  in  subsection  (a)(2)(E)— 

(A)  by  striking  "and"  at  the  end  of  clause  (i); 

(B)  by  inserting  "and"  at  the  end  of  clause  (ii);  and 

(C)  by  inserting  after  clause   (ii)  the  following  new 
clause: 

"(iii)  the  value  of  electronic  commerce  transacted 
with,";  and 

(3)  by  adding  at  the  end  the  following  new  subsection: 

"(d)  Electronic  Commerce. — For  purposes  of  this  section,  the 
term  'electronic  commerce'  has  the  meaning  given  that  term  in  sec- 
tion 1104(3)  of  the  Internet  Tax  Freedom  Act.". 
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SEC.  1203.  119  U.S.C.  2241  note]  DECLARATION  THAT  THE  INTERNET 
SHOULD  BE  FREE  OF  FOREIGN  TARIFFS,  TRADE  BAR- 
RIERS, AND  OTHER  RESTRICTIONS. 

(a)  In  General. — It  is  the  sense  of  Congress  that  the  President 
should  seek  bilateral,  regional,  and  multilateral  agreements  to  re- 
move barriers  to  global  electronic  commerce  through  the  World 
Trade  Organization,  the  Organization  for  Economic  Cooperation 
and  Development,  the  Trans- Atlantic  Economic  Partnership,  the 
Asia  Pacific  Economic  Cooperation  forum,  the  Free  Trade  Area  of 
the  America,  the  North  American  Free  Trade  Agreement,  and  other 
appropriate  venues. 

(b)  Negotl\ting  Objectives. — The  negotiating  objectives  of 
the  United  States  shall  be — 

(1)  to  assure  that  electronic  commerce  is  free  from — 

(A)  tariff  and  nontariff  barriers; 

(B)  burdensome    and   discriminatory   regulation    and 
standards;  and 

(C)  discriminatory  taxation;  and 

(2)  to  accelerate  the  growth  of  electronic  commerce  by  ex- 
panding market  access  opportunities  for — 

(A)  the  development  of  telecommunications  infrastruc- 
ture; 

(B)  the  procurement  of  telecommunications  equipment; 

(C)  the  provision  of  Internet  access  and  telecommuni- 
cations services;  and 

(D)  the  exchange  of  goods,  services,  and  digitalized  in- 
formation. 

(c)  Electronic  Commerce. — For  purposes  of  this  section,  the 
term  "electronic  commerce"  has  the  meaning  given  that  term  in 
section  1104(3). 

SEC.  1204.  [19  U.S.C.  2241  note]  NO  EXPANSION  OF  TAX  AUTHORITY. 

Nothing  in  this  title  shall  be  construed  to  expand  the  duty  of 
any  person  to  collect  or  pay  taxes  beyond  that  which  existed  imme- 
diately before  the  date  of  the  enactment  of  this  Act. 
SEC.  1205.  [19  U.S.C.  2241  note]  PRESERVATION  OF  AUTHORITY. 

Nothing  in  this  title  shall  limit  or  otherwise  affect  the  imple- 
mentation of  the  Telecommunications  Act  of  1996  (PubUc  Law  104- 
104)  or  the  amendments  made  by  such  Act. 
SEC.  1206.  [19  U.S.C.  2241  note]  SEVERABILITY. 

If  any  provision  of  this  title,  or  any  amendment  made  by  this 
title,  or  the  application  of  that  provision  to  any  person  or  cir- 
cumstance, is  held  by  a  court  of  competent  jurisdiction  to  violate 
any  provision  of  the  Constitution  of  the  United  States,  then  the 
other  provisions  of  that  title,  and  the  application  of  that  provision 
to  other  persons  and  circumstances,  shall  not  be  affected. 
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TITLE  XIII— CHILDREN'S  ONLINE  PRIVACY  PROTECTION 

SEC.  1301.  [15  U.S.C.  6501  note]  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Children's  Online  Privacy  Pro- 
tection Act  of  1998". 
SEC.  1302.  [15  U.S.C.  6501]  DEFINITIONS. 

In  this  title: 

(1)  Child. — The  term  "child"  means  an  individual  under 
the  age  of  13. 

(2)  Operator. — The  term  "operator" — 

(A)  means  any  person  who  operates  a  website  located 
on  the  Internet  or  an  online  service  and  who  collects  or 
maintains  personal  information  from  or  about  the  users  of 
or  visitors  to  such  website  or  online  service,  or  on  whose 
behalf  such  information  is  collected  or  maintained,  where 
such  website  or  online  service  is  operated  for  commercial 
purposes,  including  any  person  offering  products  or  serv- 
ices for  sale  through  that  website  or  online  service,  involv- 
ing commerce — 

(i)  among  the  several  States  or  with  1  or  more  for- 
eign nations; 

(ii)  in  any  territory  of  the  United  States  or  in  the 
District  of  Columbia,  or  between  any  such  territory 
and — 

(I)  another  such  territory;  or 

(II)  any  State  or  foreign  nation;  or 

(iii)  between  the  District  of  Columbia  and  any 
State,  territory,  or  foreign  nation;  but 

(B)  does  not  include  any  nonprofit  entity  that  would 
otherwise  be  exempt  from  coverage  under  section  5  of  the 
Federal  Trade  Commission  Act  (15  U.S.C.  45). 

(3)  Commission. — The  term  "Commission"  means  the  Fed- 
eral Trade  Commission. 

(4)  Disclosure. — The  term  "disclosure"  means,  with  re- 
spect to  personal  information — 

(A)  the  release  of  personal  information  collected  from 

a  child  in  identifiable  form  by  an  operator  for  any  purpose, 

except  where   such  information  is   provided  to   a  person 

other  than  the  operator  who  provides  support  for  the  inter- 
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nal  operations  of  the  website  and  does  not  disclose  or  use 
that  information  for  any  other  purpose;  and 

(B)  making  personal  information  collected  from  a  child 
by  a  website  or  online  service  directed  to  children  or  with 
actual  knowledge  that  such  information  was  collected  from 
a  child,  publicly  available  in  identifiable  form,  by  any 
means  including  by  a  public  posting,  through  the  Internet, 
or  through — 

(i)  a  home  page  of  a  website; 

(ii)  a  pen  pal  service; 

(iii)  an  electronic  mail  service; 

(iv)  a  message  board;  or 

(v)  a  chat  room. 

(5)  Federal  agency. — The  term  "Federal  agency"  means 
an  agency,  as  that  term  is  defined  in  section  551(1)  of  title  5, 
United  States  Code. 

(6)  Internet. — The  term  "Internet"  means  collectively  the 
myriad  of  computer  and  telecommunications  facilities,  includ- 
ing equipment  and  operating  software,  which  comprise  the 
interconnected  world-wide  network  of  networks  that  employ 
the  Transmission  Control  Protocol/Internet  Protocol,  or  any 
predecessor  or  successor  protocols  to  such  protocol,  to  commu- 
nicate information  of  all  kinds  by  wire  or  radio. 

(7)  Parent.— The  term  "parent"  includes  a  legal  guardian. 

(8)  Personal  information. — The  term  "personal  informa- 
tion" means  individually  identifiable  information  about  an  indi- 
vidual collected  online,  including — 

(A)  a  first  and  last  name; 

(B)  a  home  or  other  physical  address  including  street 
name  and  name  of  a  city  or  town; 

(C)  an  e-mail  address; 

(D)  a  telephone  number; 

(E)  a  Social  Security  number; 

(F)  any  other  identifier  that  the  Commission  deter- 
mines permits  the  physical  or  online  contacting  of  a  spe- 
cific individual;  or 

(G)  information  concerning  the  child  or  the  parents  of 
that  child  that  the  website  collects  online  from  the  child 
and  combines  with  an  identifier  described  in  this  para- 
graph. 

(9)  Verifiable  parental  consent. — The  term  "verifiable 
parental  consent"  means  any  reasonable  efi'ort  (taking  into  con- 
sideration available  technology),  including  a  request  for 
authorization  for  future  collection,  use,  and  disclosure  de- 
scribed in  the  notice,  to  ensure  that  a  parent  of  a  child  receives 
notice  of  the  operator's  personal  information  collection,  use, 
and  disclosure  practices,  and  authorizes  the  collection,  use,  and 
disclosure,  as  applicable,  of  personal  information  and  the  sub- 
sequent use  of  that  information  before  that  information  is  col- 
lected from  that  child. 

(10)  Website  or  online  service  directed  to  chil- 
dren.— 

(A)  In  general. — The  term  "website  or  online  service 
directed  to  children"  means — 
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(i)  a  commercial  website  or  online  service  that  is 

targeted  to  children;  or 

(ii)  that  portion  of  a  commercial  website  or  online 

service  that  is  targeted  to  children. 

(B)  Limitation. — A  commercial  website  or  online  serv- 
ice, or  a  portion  of  a  commercial  website  or  online  service, 
shall  not  be  deemed  directed  to  children  solely  for  referring 
or  linking  to  a  commercial  website  or  online  service  di- 
rected to  children  by  using  information  location  tools,  in- 
cluding a  directory,  index,  reference,  pointer,  or  hypertext 
link. 

(11)  Person. — The  term  "person"  means  any  individual, 
partnership,  corporation,  trust,  estate,  cooperative,  association, 
or  other  entity. 

(12)  Online  contact  information. — The  term  "online 
contact  information"  means  an  e-mail  address  or  another  sub- 
stantially similar  identifier  that  permits  direct  contact  with  a 
person  online. 

SEC.  1303.  [15  U.S.C.  6502]  REGULATION  OF  UNFAIR  AND  DECEPTIVE 
ACTS  AND  PRACTICES  IN  CONNECTION  WITH  THE  COL- 
LECTION AND  USE  OF  PERSONAL  INFORMATION  FROM 
AND  ABOUT  CHILDREN  ON  THE  INTERNET. 

(a)  Acts  Prohibited.— 

(1)  In  general. — It  is  unlawful  for  an  operator  of  a 
website  or  online  service  directed  to  children,  or  any  operator 
that  has  actual  knowledge  that  it  is  collecting  personal  infor- 
mation from  a  child,  to  collect  personal  information  from  a 
child  in  a  manner  that  violates  the  regulations  prescribed 
under  subsection  (b). 

(2)  Disclosure  to  parent  protected.— Notwithstanding 
paragraph  (1),  neither  an  operator  of  such  a  website  or  online 
service  nor  the  operator's  agent  shall  be  held  to  be  liable  under 
any  Federal  or  State  law  for  any  disclosure  made  in  good  faith 
and  following  reasonable  procedures  in  responding  to  a  request 
for  disclosure  of  personal  information  under  subsection 
(b)(l)(B)(iii)  to  the  parent  of  a  child. 

(b)  Regulations.— 

(1)  In  GENERAL.— Not  later  than  1  year  after  the  date  of 
the  enactment  of  this  Act,  the  Commission  shall  promulgate 
under  section  553  of  title  5,  United  States  Code,  regulations 
that— 

(A)  require  the  operator  of  any  website  or  online  serv- 
ice directed  to  children  that  collects  personal  information 
from  children  or  the  operator  of  a  website  or  online  service 
that  has  actual  knowledge  that  it  is  collecting  personal  in- 
formation from  a  child — 

(i)  to  provide  notice  on  the  website  of  what  infor- 
mation is  collected  from  children  by  the  operator,  how 
the  operator  uses  such  information,  and  the  operator's 
disclosure  practices  for  such  information;  and 

(ii)  to  obtain  verifiable  parental  consent  for  the 
collection,  use,  or  disclosure  of  personal  information 
from  children; 
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(B)  require  the  operator  to  provide,  upon  request  of  a 
parent  under  this  subparagraph  whose  child  has  provided 
personal  information  to  that  website  or  online  service, 
upon  proper  identification  of  that  parent,  to  such  parent — 

(i)  a  description  of  the  specific  types  of  personal 
information  collected  from  the  child  by  that  operator; 

(ii)  the  opportunity  at  any  time  to  refuse  to  permit 
the  operator's  further  use  or  maintenance  in  retriev- 
able form,  or  future  online  collection,  of  personal  infor- 
mation from  that  child;  and 

(iii)  notwithstanding  any  other  provision  of  law,  a 
means  that  is  reasonable  under  the  circumstances  for 
the  parent  to  obtain  any  personal  information  col- 
lected from  that  child; 

(C)  prohibit  conditioning  a  child's  participation  in  a 
game,  the  offering  of  a  prize,  or  another  activity  on  the 
child  disclosing  more  personal  information  than  is  reason- 
ably necessary  to  participate  in  such  activity;  and 

(D)  require  the  operator  of  such  a  website  or  online 
service  to  establish  and  maintain  reasonable  procedures  to 
protect  the  confidentiality,  security,  and  integrity  of  per- 
sonal information  collected  from  children. 

(2)  When  consent  not  required. — The  regulations  shall 
provide  that  verifiable  parental  consent  under  paragraph 
(l)(A)(ii)  is  not  required  in  the  case  of — 

(A)  online  contact  information  collected  from  a  child 
that  is  used  only  to  respond  directly  on  a  one-time  basis 
to  a  specific  request  from  the  child  and  is  not  used  ^o  re- 
contact  the  child  and  is  not  maintained  in  retrievablt  orm 
by  the  operator; 

(B)  a  request  for  the  name  or  online  contact  infoi-ma- 
tion  of  a  parent  or  child  that  is  used  for  the  sole  purpose 
of  obtaining  parental  consent  or  providing  notice  under 
this  section  and  where  such  information  is  not  maintained 
in  retrievable  form  by  the  operator  if  parental  consent  is 
not  obtained  after  a  reasonable  time; 

(C)  online  contact  information  collected  from  a  child 
that  is  used  only  to  respond  more  than  once  directly  to  a 
specific  request  from  the  child  and  is  not  used  to  recontact 
the  child  beyond  the  scope  of  that  request — 

(i)  if,  before  any  additional  response  after  the  ini- 
tial response  to  the  child,  the  operator  uses  reasonable 
efforts  to  provide  a  parent  notice  of  the  online  contact 
information  collected  from  the  child,  the  purposes  for 
which  it  is  to  be  used,  and  an  opportunity  for  the  par- 
ent to  request  that  the  operator  make  no  further  use 
of  the  information  and  that  it  not  be  maintained  in  re- 
trievable form;  or 

(ii)  without  notice  to  the  parent  in  such  cir- 
cumstances as  the  Commission  may  determine  are  ap- 
propriate, taking  into  consideration  the  benefits  to  the 
child  of  access  to  information  and  services,  and  risks 
to  the  security  and  privacy  of  the  child,  in  regulations 
promulgated  under  this  subsection; 
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(D)  the  name  of  the  child  and  online  contact  informa- 
tion (to  the  extent  reasonably  necessary  to  protect  the  safe- 
ty of  a  child  participant  on  the  site) — 

(i)  used  only  for  the  purpose  of  protecting  such 
safety; 

(ii)  not  used  to  recontact  the  child  or  for  any  other 
purpose;  and 

(iii)  not  disclosed  on  the  site, 
if  the  operator  uses  reasonable  efforts  to  provide  a  parent 
notice  of  the  name  and  online  contact  information  collected 
from  the  child,  the  purposes  for  which  it  is  to  be  used,  and 
an  opportunity  for  the  parent  to  request  that  the  operator 
make  no  further  use  of  the  information  and  that  it  not  be 
maintained  in  retrievable  form;  or 

(E)  the  collection,  use,  or  dissemination  of  such  infor- 
mation by  the  operator  of  such  a  website  or  online  service 
necessary — 

(i)    to    protect    the    security    or    integrity    of   its 
website; 

(ii)  to  take  precautions  against  liability; 
(iii)  to  respond  to  judicial  process;  or 
(iv)  to  the  extent  permitted  under  other  provisions 
of  law,   to   provide   information   to   law    enforcement 
agencies  or  for  an  investigation  on  a  matter  related  to 
public  safety. 
(3)  Termination  of  service. — The  regulations  shall  per- 
mit the  operator  of  a  website  or  an  online  service  to  terminate 
service  provided  to  a  child  whose  parent  has  refused,  under  the 
regulations  prescribed  under  paragraph  (l)(B)(ii),  to  permit  the 
operator's  further  use  or  maintenance  in  retrievable  form,  or 
future   online   collection,   of  personal   information   from   that 
child. 

(c)  Enforcement. — Subject  to  sections  1304  and  1306,  a  viola- 
tion of  a  regulation  prescribed  under  subsection  (a)  shall  be  treated 
as  a  violation  of  a  rule  defining  an  unfair  or  deceptive  act  or  prac- 
tice prescribed  under  section  18(a)(1)(B)  of  the  Federal  Trade  Com- 
mission Act  (15  U.S.C.  57a(a)(l)(B)). 

(d)  Inconsistent  State  Law.— No  State  or  local  government 
may  impose  any  liability  for  commercial  activities  or  actions  by  op- 
erators in  interstate  or  foreign  commerce  in  connection  with  an  ac- 
tivity or  action  described  in  this  title  that  is  inconsistent  with  the 
treatment  of  those  activities  or  actions  under  this  section. 

SEC.  1304.  [15  U.S.C.  6503]  SAFE  HARBORS. 

(a)  Guidelines. — An  operator  may  satisfy  the  requirements  of 
regulations  issued  under  section  1303(b)  by  following  a  set  of  self- 
regulatory  guidelines,  issued  by  representatives  of  the  marketing 
or  online  industries,  or  by  other  persons,  approved  under  sub- 
section (b). 

(b)  Incentives.— 

(1)  Self-regulatory  incentives.— In  prescribing  regula- 
tions under  section  1303,  the  Commission  shall  provide  incen- 
tives for  self-regulation  by  operators  to  implement  the  protec- 
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tions  afforded  children  under  the  regulatory  requirements  de- 
scribed in  subsection  (b)  of  that  section. 

(2)  Deemed  compliance. — Such  incentives  shall  include 
provisions  for  ensuring  that  a  person  will  be  deemed  to  be  in 
compliance  with  the  requirements  of  the  regulations  under  sec- 
tion 1303  if  that  person  complies  with  guidelines  that,  after  no- 
tice and  comment,  are  approved  by  the  Commission  upon  mak- 
ing a  determination  that  the  guidelines  meet  the  requirements 
of  the  regulations  issued  under  section  1303. 

(3)  Expedited  response  to  requests. — The  Commission 
shall  act  upon  requests  for  safe  harbor  treatment  within  180 
days  of  the  filing  of  the  request,  and  shall  set  forth  in  writing 
its  conclusions  with  regard  to  such  requests. 

(c)  Appeals. — Final  action  by  the  Commission  on  a  request  for 
approval  of  guidelines,  or  the  failure  to  act  within  180  days  on  a 
request  for  approval  of  guidelines,  submitted  under  subsection  (b) 
may  be  appealed  to  a  district  court  of  the  United  States  of  appro- 
priate jurisdiction  as  provided  for  in  section  706  of  title  5,  United 
States  Code. 
SEC.  1305.  [15  U.S.C.  6504]  ACTIONS  BY  STATES. 

(a)  In  General.— 

(1)  Civil  actions. — In  any  case  in  which  the  attorney  gen- 
eral of  a  State  has  reason  to  believe  that  an  interest  of  the 
residents  of  that  State  has  been  or  is  threatened  or  adversely 
affected  by  the  engagement  of  any  person  in  a  practice  that 
violates  any  regulation  of  the  Commission  prescribed  under 
section  1303(b),  the  State,  as  parens  patriae,  may  bring  a  civil 
action  on  behalf  of  the  residents  of  the  State  in  a  district  court 
of  the  United  States  of  appropriate  jurisdiction  to — 

(A)  enjoin  that  practice; 

(B)  enforce  compliance  with  the  regulation; 

(C)  obtain  damage,  restitution,  or  other  compensation 
on  behalf  of  residents  of  the  State;  or 

(D)  obtain  such  other  relief  as  the  court  may  consider 
to  be  appropriate. 

(2)  Notice.— 

(A)  In  general. — Before  filing  an  action  under  para- 
graph (1),  the  attorney  general  of  the  State  involved  shall 
provide  to  the  Commission — 

(i)  written  notice  of  that  action;  and 

(ii)  a  copy  of  the  complaint  for  that  action. 

(B)  Exemption.— 

(i)  In  general.— Subparagraph  (A)  shall  not  apply 
with  respect  to  the  filing  of  an  action  by  an  attorney 
general  of  a  State  under  this  subsection,  if  the  attor- 
ney general  determines  that  it  is  not  feasible  to  pro- 
vide the  notice  described  in  that  subparagraph  before 
the  filing  of  the  action. 

(ii)  Notification. — In  an  action  described  in 
clause  (i),  the  attorney  general  of  a  State  shall  provide 
notice  and  a  copy  of  the  complaint  to  the  Commission 
at  the  same  time  as  the  attorney  general  files  the 
action. 
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(b)  Intervention.— 

(1)  In  general. — On  receiving  notice  under  subsection 
(a)(2),  the  Commission  shall  have  the  right  to  intervene  in  the 
action  that  is  the  subject  of  the  notice. 

(2)  Effect  of  intervention.— If  the  Commission  inter- 
venes in  an  action  under  subsection  (a),  it  shall  have  the 
right — 

(A)  to  be  heard  wdth  respect  to  any  matter  that  arises 
in  that  action;  and 

(B)  to  file  a  petition  for  appeal. 

(3)  Amicus  curiae. — Upon  application  to  the  court,  a  per- 
son whose  self-regulatory  guidelines  have  been  approved  by 
the  Commission  and  are  relied  upon  as  a  defense  by  any  de- 
fendant to  a  proceeding  under  this  section  may  file  amicus  cu- 
riae in  that  proceeding. 

(c)  Construction. — For  purposes  of  bringing  any  civil  action 
under  subsection  (a),  nothing  in  this  title  shall  be  construed  to  pre- 
vent an  attorney  general  of  a  State  from  exercising  the  powers  con- 
ferred on  the  attorney  general  by  the  laws  of  that  State  to — 

(1)  conduct  investigations; 

(2)  administer  oaths  or  affirmations;  or 

(3)  compel  the  attendance  of  witnesses  or  the  production  of 
documentary  and  other  evidence. 

(d)  Actions  by  the  Commission. — In  any  case  in  which  an  ac- 
tion is  instituted  by  or  on  behalf  of  the  Commission  for  violation 
of  any  regulation  prescribed  under  section  1303,  no  State  may,  dur- 
ing the  pendency  of  that  action,  institute  an  action  under  sub- 
section (a)  against  any  defendant  named  in  the  complaint  in  that 
action  for  violation  of  that  regulation. 

(e)  Venue;  Service  of  Process.— 

(1)  Venue. — Any  action  brought  under  subsection  (a)  may 
be  brought  in  the  district  court  of  the  United  States  that  meets 
applicable  requirements  relating  to  venue  under  section  1391 
of  title  28,  United  States  Code. 

(2)  Service  of  process. — In  an  action  brought  under  sub- 
section (a),  process  may  be  served  in  any  district  in  which  the 
defendant — 

(A)  is  an  inhabitant;  or 

(B)  may  be  found. 

SEC.  1306.  [15  U.S.C.  6505]  ADMINISTRATION  AND  APPLICABILITY  OF 
ACT. 

(a)  In  General. — Except  as  otherwise  provided,  this  title  shall 
be  enforced  by  the  Commission  under  the  Federal  Trade  Commis- 
sion Act  (15  U.S.C.  41  et  seq.). 

(b)  Provisions. — Compliance  with  the  requirements  imposed 
under  this  title  shall  be  enforced  under — 

(1)  section  8  of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1818),  in  the  case  of— 

(A)  national  banks,  and  Federal  branches  and  Federal 
agencies  of  foreign  banks,  by  the  Office  of  the  Comptroller 
of  the  Currency; 

(B)  member  banks  of  the  Federal  Reserve  System 
(other  than  national  banks),  branches  and  agencies  of  for- 
eign banks  (other  than  Federal  branches.  Federal  agencies. 
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and  insured  State  branches  of  foreign  banks),  commercial 
lending  companies  owned  or  controlled  by  foreign  banks, 
and  organizations  operating  under  section  25  or  25(a)  of 
the  Federal  Reserve  Act  (12  U.S.C.  601  et  seq.  and  611  et 
seq.),  by  the  Board;  and 

(C)  banks  insured  by  the  Federal  Deposit  Insurance 
Corporation  (other  than  members  of  the  Federal  Reserve 
System)  and  insured  State  branches  of  foreign  banks,  by 
the  Board  of  Directors  of  the  Federal  Deposit  Insurance 
Corporation; 

(2)  section  8  of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1818),  by  the  Director  of  the  Office  of  Thrift  Super- 
vision, in  the  case  of  a  savings  association  the  deposits  of 
which  are  insured  by  the  Federal  Deposit  Insurance  Corpora- 
tion; 

(3)  the  Federal  Credit  Union  Act  (12  U.S.C.  1751  et  seq.) 
by  the  National  Credit  Union  Administration  Board  with  re- 
spect to  any  Federal  credit  union; 

(4)  part  A  of  subtitle  VII  of  title  49,  United  States  Code, 
by  the  Secretary  of  Transportation  with  respect  to  any  air  car- 
rier or  foreign  air  carrier  subject  to  that  part; 

(5)  the  Packers  and  Stockyards  Act,  1921  (7  U.S.C.  181  et 
seq.)  (except  as  provided  in  section  406  of  that  Act  (7  U.S.C. 
226,  227)),  by  the  Secretary  of  Agriculture  with  respect  to  any 
activities  subject  to  that  Act;  and 

(6)  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2001  et  seq.) 
by  the  Farm  Credit  Administration  with  respect  to  any  Federal 
land  bank,  Federal  land  bank  association.  Federal  inter- 
mediate credit  bank,  or  production  credit  association. 

(c)  Exercise  of  Certain  Powers. — For  the  purpose  of  the  ex- 
ercise by  any  agency  referred  to  in  subsection  (a)  of  its  powers 
under  any  Act  referred  to  in  that  subsection,  a  violation  of  any  re- 
quirement imposed  under  this  title  shall  be  deemed  to  be  a  viola- 
tion of  a  requirement  imposed  under  that  Act.  In  addition  to  its 
powers  under  any  provision  of  law  specifically  referred  to  in  sub- 
section (a),  each  of  the  agencies  referred  to  in  that  subsection  may 
exercise,  for  the  purpose  of  enforcing  compliance  with  any  require- 
ment imposed  under  this  title,  any  other  authority  conferred  on  it 
by  law. 

(d)  Actions  by  the  Commission.— The  Commission  shall  pre- 
vent any  person  from  violating  a  rule  of  the  Commission  under  sec- 
tion 1303  in  the  same  manner,  by  the  same  means,  and  with  the 
same  jurisdiction,  powers,  and  duties  as  though  all  applicable 
terms  and  provisions  of  the  Federal  Trade  Commission  Act  (15 
U.S.C.  41  et  seq.)  were  incorporated  into  and  made  a  part  of  this 
title.  Any  entity  that  violates  such  rule  shall  be  subject  to  the  pen- 
alties and  entitled  to  the  privileges  and  immunities  provided  in  the 
Federal  Trade  Commission  Act  in  the  same  manner,  by  the  same 
means,  and  with  the  same  jurisdiction,  power,  and  duties  as 
though  all  applicable  terms  and  provisions  of  the  Federal  Trade 
Commission  Act  were  incorporated  into  and  made  a  part  of  this 
title. 
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(e)  Effect  on  Other  Laws. — Nothing  contained  in  the  Act 
shall  be  construed  to  limit  the  authority  of  the  Commission  under 
any  other  provisions  of  law. 
SEC.  1307.  [15  U.S.C.  6506]  REVIEW. 

Not  later  than  5  years  after  the  effective  date  of  the  regula- 
tions initially  issued  under  section  1303,  the  Commission  shall — 

(1)  review  the  implementation  of  this  title,  including  the 
effect  of  the  implementation  of  this  title  on  practices  relating 
to  the  collection  and  disclosure  of  information  relating  to  chil- 
dren, children's  ability  to  obtain  access  to  information  of  their 
choice  online,  and  on  the  availability  of  websites  directed  to 
children;  and 

(2)  prepare  and  submit  to  Congress  a  report  on  the  results 
of  the  review  under  paragraph  (1). 

SEC.  1308.  [15  U.S.C.  6501  note]  EFFECTIVE  DATE. 

Sections  1303(a),  1305,  and  1306  of  this  title  take  effect  on  the 
later  of — 

(1)  the  date  that  is  18  months  after  the  date  of  enactment 
of  this  Act;  or 

(2)  the  date  on  which  the  Commission  rules  on  the  first  ap- 
plication filed  for  safe  harbor  treatment  under  section  1304  if 
the  Commission  does  not  rule  on  the  first  such  application 
within  one  year  after  the  date  of  enactment  of  this  Act,  but  in 
no  case  later  than  the  date  that  is  30  months  after  the  date 
of  enactment  of  this  Act. 
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TITLE  III— COMMUNICATIONS  AND 
SPECTRUM  ALLOCATION  PROVISIONS 

SEC.  3001.  [47  U.S.C.  153  nt]  DEFINITIONS. 

(a)  [47  U.S.C.  153  nt]  Common  Terminology.— Except  as  oth- 
erwise provided  in  this  title,  the  terms  used  in  this  title  have  the 
meanings  provided  in  section  3  of  the  Communications  Act  of  1934 
(47  U.S.C.  153),  as  amended  by  this  section. 


SEC.  3002.  SPECTRUM  AUCTIONS. 

(b)  [47  U.S.C.  925  nt]  Accelerated  Availability  for  Auc- 
tion OF  1,710-1,755  Megahertz  from  Initial  Reallocation  Re- 
port.—The  band  of  frequencies  located  at  1,710-1,755  megahertz 
identified  in  the  initial  reallocation  report  under  section  113(a)  of 
the  National  Telecommunications  and  Information  Administration 
Act  (47  U.S.C.  923(a))  shall,  notwithstanding  the  timetable  rec- 
ommended under  section  113(e)  of  such  Act  and  section  115(b)(1) 
of  such  Act,  be  available  in  accordance  with  this  subsection  for 
assignment  for  commercial  use.  The  Commission  shall  assign  li- 
censes for  such  use  by  competitive  bidding  commenced  after  Janu- 
ary 1,  2001,  pursuant  to  section  309(j)  of  the  Communications  Act 
of  1934  (47  U.S.C.  309(j)). 

(c)  [47  U.S.C.  925  nt]  Commission  Obligation  To  Make 
Additional  Spectrum  Available  by  Auction. — 

(1)  In  general. — The  Commission  shall  complete  all  ac- 
tions necessary  to  permit  the  assignment  by  September  30, 
2002,  by  competitive  bidding  pursuant  to  section  309(j)  of  the 
Communications  Act  of  1934  (47  U.S.C.  309(j)),  of  hcenses  for 
the  use  of  bands  of  frequencies  that — 

(A)  in  the  aggregate  span  not  less  than  55  megahertz; 

(B)  are  located  below  3  gigahertz; 

(C)  have  not,  as  of  the  date  of  enactment  of  this  Act — 

(i)  been  designated  by  Commission  regulation  for 
assignment  pursuant  to  such  section; 

(ii)  been  identified  by  the  Secretary  of  Commerce 
pursuant  to  section  113  of  the  National  Telecommuni- 
cations and  Information  Administration  Organization 
Act  (47  U.S.C.  923); 

(iii)  been  allocated  for  Federal  Government  use 
pursuant  to  section  305  of  the  Communications  Act  of 
1934  (47  U.S.C.  305); 
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(iv)  been  designated  for  reallocation  under  section 
337  of  the  Communications  Act  of  1934  (as  added  by 
this  Act);  or 

(v)  been  allocated  or  authorized  for  unlicensed  use 
pursuant  to  part  15  of  the  Commission's  regulations 
(47  C.F.R.  Part  15),  if  the  operation  of  services  li- 
censed pursuant  to  competitive  bidding  would  inter- 
fere with  operation  of  end-user  products  permitted 
under  such  regulations; 

(D)  include  frequencies  at  2,110-2,150  megahertz;  and 

(E)  include  15  megahertz  from  within  the  bands  of  fre- 
quencies at  1,990-2,110  megahertz. 

(2)  Criteria  for  Reassignment. — In  making  available 
bands  of  frequencies  for  competitive  bidding  pursuant  to  para- 
graph (1),  the  Commission  shall — 

(A)  seek  to  promote  the  most  efficient  use  of  the  elec- 
tromagnetic spectrum; 

(B)  consider  the  cost  of  relocating  existing  uses  to 
other  bands  of  frequencies  or  other  means  of  communica- 
tion; 

(C)  consider  the  needs  of  existing  public  safety  radio 
services  (as  such  services  are  described  in  section 
309(j)(2)(A)  of  the  Communications  Act  of  1934,  as 
amended  by  this  Act); 

(D)  comply  with  the  requirements  of  international 
agreements  concerning  spectrum  allocations;  and 

(E)  coordinate  with  the  Secretary  of  Commerce  when 
there  is  any  impact  on  Federal  Government  spectrum  use. 

(3)  Use  of  bands  at  2,110-2,150  megahertz.— The  Commis- 
sion shall  reallocate  spectrum  located  at  2,110-2,150  megahertz 
for  assignment  by  competitive  bidding  unless  the  Commission 
determines  that  auction  of  other  spectrum  (A)  better  serves  the 
public  interest,  convenience,  and  necessity,  and  (B)  can  reason- 
ably be  expected  to  produce  greater  receipts.  If  the  Commission 
makes  such  a  determination,  then  the  Commission  shall, 
within  2  years  after  the  date  of  enactment  of  this  Act,  identify 
an  alternative  40  megahertz,  and  report  to  the  Congress  an 
identification  of  such  alternative  40  megahertz  for  assignment 
by  competitive  bidding. 

(4)  Use  of  15  megahertz  from  bands  at  1,990-2,110  mega- 
hertz.— The  Commission  shall  reallocate  15  megahertz  from 
spectrum  located  at  1,990-2,110  megahertz  for  assignment  by 
competitive  bidding  unless  the  President  determines  such  spec- 
trum cannot  be  reallocated  due  to  the  need  to  protect  incum- 
bent Federal  systems  from  interference,  and  that  allocation  of 
other  spectrum  (A)  better  serves  the  public  interest,  conven- 
ience, and  necessity,  and  (B)  can  reasonably  be  expected  to 
produce  comparable  receipts.  If  the  President  makes  such  a 
determination,  then  the  President  shall,  within  2  years  after 
the  date  of  enactment  of  this  Act,  identify  alternative  bands  of 
frequencies  totalling  15  megahertz,  and  report  to  the  Congress 
an  identification  of  such  alternative  bands  for  assignment  by 
competitive  bidding. 
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(5)  Notification  to  the  Secretary  of  Commerce. — The 
Commission  shall  attempt  to  accommodate  incumbent  licensees 
displaced  under  this  section  by  relocating  them  to  other  fre- 
quencies available  for  allocation  by  the  Commission.  The  Com- 
mission shall  notify  the  Secretary  of  Commerce  whenever  the 
Commission  is  not  able  to  provide  for  the  effective  relocation 
of  an  incumbent  licensee  to  a  band  of  frequencies  available  to 
the  Commission  for  assignment.  The  notification  shall 
include — 

(A)  specific  information  on  the  incumbent  licensee; 

(B)  the  bands  the  Commission  considered  for  reloca- 
tion of  the  licensee; 

(C)  the  reasons  the  licensee  cannot  be  accommodated 
in  such  bands;  and 

(D)  the  bands  of  frequencies  identified  by  the  Commis- 
sion that  are — 

(i)  suitable  for  the  relocation  of  such  licensee;  and 

(ii)  allocated  for  Federal  Government  use,  but  that 

could  be  reallocated  pursuant  to  part  B  of  the  National 

Telecommunications   and  Information  Administration 

Organization  Act  (as  amended  by  this  Act). 


SEC.  3006.   [47  U.S.C.  254   nt]   UNIVERSAL  SERVICE  FUND   PAYMENT 
SCHEDULE. 

(a)  Appropriations  to  the  Universal  Service  Fund. — 

(1)  Appropriation.— There  is  hereby  appropriated  to  the 
Commission  $3,000,000,000  in  fiscal  year  2001,  which  shall  be 
disbursed  on  October  1,  2000,  to  the  Administrator  of  the  Fed- 
eral universal  service  support  programs  established  pursuant 
to  section  254  of  the  Communications  Act  of  1934  (47  U.S.C. 
254),  and  which  may  be  expended  by  the  Administrator  in  sup- 
port of  such  programs  as  provided  pursuant  to  the  rules  imple- 
menting that  section. 

(2)  Return  to  treasury.— The  Administrator  shall  trans- 
fer $3,000,000,000  from  the  funds  collected  for  such  support 
programs  to  the  General  Fund  of  the  Treasury  on  October  1, 
2001. 

(b)  Fee  Adjustments.— The  Commission  shall  direct  the 
Administrator  to  adjust  payments  by  telecommunications  carriers 
and  other  providers  of  interstate  telecommunications  so  that  the 
$3,000,000,000  of  the  total  payments  by  such  carriers  or  providers 
to  the  Administrator  for  fiscal  year  2001  shall  be  deferred  until  Oc- 
tober 1,  2001. 

(c)  Preservation  of  Authority. — Nothing  in  this  section  shall 
affect  the  Administrator's  authority  to  determine  the  amounts  that 
should  be  expended  for  universal  service  support  programs  pursu- 
ant to  section  254  of  the  Communications  Act  of  1934  and  the  rules 
implementing  that  section. 

(d)  Definition. — For  purposes  of  this  section,  the  term 
"Administrator"  means  the  Administrator  designated  by  the  Fed- 
eral Communications  Commission  to  administer  Federal  universal 
service  support  programs  pursuant  to  section  254  of  the  Commu- 
nications Act  of  1934. 
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[Section  3007  repealed  by  section  3(b)(2)  of  the  Auction  Reform 
Act  of  2002  (Public  Law  107-195;  116  Stat.  717).] 

SEC.    3008.    [47    U.S.C.    309    nt]    ADMINISTRATIVE    PROCEDURES   FOR 
SPECTRUM  AUCTIONS. 

Notwithstanding  section  309(b)  of  the  Communications  Act  of 
1934  (47  U.S.C.  309(b)),  no  application  for  an  instrument  of  author- 
ization for  frequencies  assigned  under  this  title  (or  amendments 
made  by  this  title)  shall  be  granted  by  the  Commission  earlier  than 
7  days  following  issuance  of  public  notice  by  the  Commission  of  the 
acceptance  for  filing  of  such  application  or  of  any  substantial 
amendment  thereto.  Notwithstanding  section  309(d)(1)  of  such  Act 
(47  U.S.C.  309(d)(1)),  the  Commission  may  specify  a  period  (no  less 
than  5  days  following  issuance  of  such  public  notice)  for  the 
filing  of  petitions  to  deny  any  application  for  an  instrument  of 
authorization  for  such  frequencies. 


TELECOMMUNICATIONS  ACT  OF  1996 


481 


TELECOMMUNICATIONS  ACT  OF  1996 1 

AN  ACT  To  promote  competition  and  reduce  regulation  in  order  to  secure  lower 
prices  and  higher  quality  services  for  American  telecommunications  consumers 
and  encourage  the  rapid  deployment  of  new  teleconmiunications  technologies. 


SEC.  3.  DEFINITIONS. 

(a)  *  *  * 

******* 

(b)  [47  U.S.C.  153  nt]  Common  Terminology.— Except  as  oth- 
erwise provided  in  this  Act,  the  terms  used  in  this  Act  have  the 
meanings  provided  in  section  3  of  the  Communications  Act  of  1934 
(47  U.S.C.  153),  as  amended  by  this  section. 


TITLE  II— BROADCAST  SERVICES 


SEC.  202.  BROADCAST  OWNERSHIP. 

(a)  National  Radio  Station  Ownership  Rule  Changes  Re- 
quired.— The  Commission  shall  modify  section  73.3555  of  its  regu- 
lations (47  C.F.R.  73.3555)  by  eliminating  any  provisions  limiting 
the  number  of  AM  or  FM  broadcast  stations  which  may  be  owned 
or  controlled  by  one  entity  nationally. 

(b)  Local  Radio  Diversity.— 

(1)  Applicable  caps. — The  Commission  shall  revise  sec- 
tion 73.3555(a)  of  its  regulations  (47  C.F.R.  73.3555)  to  provide 
that— 

(A)  in  a  radio  market  with  45  or  more  commercial 
radio  stations,  a  party  may  own,  operate,  or  control  up  to 
8  commercial  radio  stations,  not  more  than  5  of  which  are 
in  the  same  service  (AM  or  FM); 

(B)  in  a  radio  market  with  between  30  and  44  (inclu- 
sive) commercial  radio  stations,  a  party  may  own,  operate, 
or  control  up  to  7  commercial  radio  stations,  not  more  than 
4  of  which  are  in  the  same  service  (AM  or  FM); 

(C)  in  a  radio  market  with  between  15  and  29  (inclu- 
sive) commercial  radio  stations,  a  party  may  own,  operate, 
or  control  up  to  6  commercial  radio  stations,  not  more  than 
4  of  which  are  in  the  same  service  (AM  or  FM);  and 


1  In  general,  the  Telecommunications  Act  of  1996  contained  amendments  to  the  Communica- 
tions Act  of  1934  that  are  incorporated  elsewhere  in  this  compilation.  This  portion  of  this  com- 
pilation contains  the  provisions  of  the  Telecommunications  Act  of  1996  that  did  not  amend  other 
statutes. 
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(D)  in  a  radio  market  with  14  or  fewer  commercial 
radio  stations,  a  party  may  own,  operate,  or  control  up  to 
5  commercial  radio  stations,  not  more  than  3  of  which  are 
in  the  same  service  (AM  or  FM),  except  that  a  party  may 
not  own,  operate,  or  control  more  than  50  percent  of  the 
stations  in  such  market. 

(2)  Exception. — Notwithstanding  any  limitation  author- 
ized by  this  subsection,  the  Commission  may  permit  a  person 
or  entity  to  own,  operate,  or  control,  or  have  a  cognizable  inter- 
est in,  radio  broadcast  stations  if  the  Commission  determines 
that  such  ownership,  operation,  control,  or  interest  will  result 
in  an  increase  in  the  number  of  radio  broadcast  stations  in 
operation. 

(c)  Television  Ownership  Limitations.— 

(1)  National  ownership  limitations. — The  Commission 
shall  modify  its  rules  for  multiple  ownership  set  forth  in  sec- 
tion 73.3555  of  its  regulations  (47  C.F.R.  73.3555)— 

(A)  by  eliminating  the  restrictions  on  the  number  of 
television  stations  that  a  person  or  entity  may  directly  or 
indirectly  own,  operate,  or  control,  or  have  a  cognizable  in- 
terest in,  nationwide;  and 

(B)  by  increasing  the  national  audience  reach  limita- 
tion for  television  stations  to  39  percent. 

(2)  Local  ownership  limitations.— The  Commission  shall 
conduct  a  rulemaking  proceeding  to  determine  whether  to  re- 
tain, modify,  or  eliminate  its  limitations  on  the  number  of  tele- 
vision stations  that  a  person  or  entity  may  own,  operate,  or 
control,  or  have  a  cognizable  interest  in,  within  the  same  tele- 
vision market. 

(3)  Divestiture. — A  person  or  entity  that  exceeds  the  39 
percent  national  audience  reach  limitation  for  television  sta- 
tions in  paragraph  (1)(B)  through  grant,  transfer,  or  assign- 
ment of  an  additional  license  for  a  commercial  television  broad- 
cast station  shall  have  not  more  than  2  years  after  exceeding 
such  limitation  to  come  into  compliance  with  such  limitation. 
This  divestiture  requirement  shall  not  apply  to  persons  or  enti- 
ties that  exceed  the  39  percent  national  audience  reach  hmita- 
tion  through  population  growth. 

(4)  Forbearance. — Section  10  of  the  Communications  Act 
of  1934  (47  U.S.C.  160)  shall  not  apply  to  any  person  or  entity 
that  exceeds  the  39  percent  national  audience  reach  limitation 
for  television  stations  in  paragraph  (1)(B); 

(d)  Relaxation  of  One-To-A-Market.— With  respect  to  its 
enforcement  of  its  one-to-a-market  ownership  rules  under  section 
73.3555  of  its  regulations,  the  Commission  shall  extend  its  waiver 
policy  to  any  of  the  top  50  markets,  consistent  with  the  public  in- 
terest, convenience,  and  necessity. 

(e)  Dual  Network  Changes.— The  Commission  shall  revise 
section  73.658(g)  of  its  regulations  (47  C.F.R.  658(g))  to  permit  a 
television  broadcast  station  to  affiliate  with  a  person  or  entity  that 
maintains  2  or  more  networks  of  television  broadcast  stations  un- 
less such  dual  or  multiple  networks  are  composed  of — 

(1)  two  or  more  persons  or  entities  that,  on  the  date  of 
enactment  of  the  Telecommunications  Act  of  1996,  are  "net- 
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works"  as  defined  in  section  73.3613(a)(1)  of  the  Commission's 
regulations  (47  C.F.R.  73.3613(a)(1));  or 

(2)  any  network  described  in  paragraph  (1)  and  an 
EngUsh-language  program  distribution  service  that,  on  such 
date,  provides  4  or  more  hours  of  programming  per  week  on  a 
national  basis  pursuant  to  network  affiliation  arrangements 
with  local  television  broadcast  stations  in  markets  reaching 
more  than  75  percent  of  television  homes  (as  measured  by  a 
national  ratings  service). 

(f)  Cable  Cross  Ownership.— 

(1)  Elimination  of  restrictions. — The  Commission  shall 
revise  section  76.501  of  its  regulations  (47  C.F.R.  76.501)  to 
permit  a  person  or  entity  to  own  or  control  a  network  of  broad- 
cast stations  and  a  cable  system. 

(2)  Safeguards  against  discrimination.— The  Commis- 
sion shall  revise  such  regulations  if  necessary  to  ensure  car- 
riage, channel  positioning,  and  nondiscriminatory  treatment  of 
nonaffiliated  broadcast  stations  by  a  cable  system  described  in 
paragraph  (1). 

(g)  Local  Marketing  Agreements.— Nothing  in  this  section 
shall  be  construed  to  prohibit  the  origination,  continuation,  or  re- 
newal of  any  television  local  marketing  agreement  that  is  in  com- 
pliance with  the  regulations  of  the  Commission. 

(h)  Further  Commission  Review.— The  Commission  shall  re- 
view its  rules  adopted  pursuant  to  this  section  and  all  of  its  owner- 
ship rules  quadrennially  as  part  of  its  regulatory  reform  review 
under  section  11  of  the  Communications  Act  of  1934  and  shall 
determine  whether  any  of  such  rules  are  necessary  in  the  public  in- 
terest as  the  result  of  competition.  The  Commission  shall  repeal  or 
modify  any  regulation  it  determines  to  be  no  longer  in  the  public 
interest. 

This  subsection  does  not  apply  to  any  rules  relating  to  the  39  per- 
cent national  audience  reach  limitation  in  subsection  (c)(1)(B). 


SEC.  207.  [47  U.S.C.  303  nt]  RESTRICTIONS  ON  OVER-THE-AIR  RECEP- 
TION DEVICES. 

Within  180  days  after  the  date  of  enactment  of  this  Act,  the 
Commission  shall,  pursuant  to  section  303  of  the  Communications 
Act  of  1934,  promulgate  regulations  to  prohibit  restrictions  that  im- 
pair a  viewer's  ability  to  receive  video  programming  services 
through  devices  designed  for  over-the-air  reception  of  television 
broadcast  signals,  multichannel  multipoint  distribution  service,  or 
direct  broadcast  satellite  services. 


TITLE  III— CABLE  SERVICES 

******* 

SEC.  302.  CABLE  SERVICE  PROVIDED  BY  TELEPHONE  COMPANIES. 

(a)    *  *  * 

******* 
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(b)  Conforming  and  Technical  Amendments. — 


(3)  Termination  of  video-dialtone  regulations.— The 
Commission's  regulations  and  policies  with  respect  to  video 
dialtone  requirements  issued  in  CC  Docket  No.  87-266  shall 
cease  to  be  effective  on  the  date  of  enactment  of  this  Act.  This 
paragraph  shall  not  be  construed  to  require  the  termination  of 
any  video-dialtone  system  that  the  Commission  has  approved 
before  the  date  of  enactment  of  this  Act. 


TITLE  IV— REGULATORY  REFORM 


SEC.  402.  BIENNIAL  REVIEW  OF  REGULATIONS;  REGULATORY  RELIEF. 

(a)  *  *  * 

(b)  Regulatory  Relief.— 


(2)  [47  U.S.C.  214  nt]  Extensions  of  lines  under  sec- 
tion 214;  ARMIS  REPORTS. — The  Commission  shall  permit  any 
common  carrier — 

(A)  to  be  exempt  from  the  requirements  of  section  214 
of  the  Communications  Act  of  1934  for  the  extension  of  any 
line;  and 

(B)  to  file  cost  allocation  manuals  and  ARMIS  reports 
annually,  to  the  extent  such  carrier  is  required  to  file  such 
manuals  or  reports. 

(3)  [47  U.S.C.  204  nt]  Forbearance  authority  not  lim- 
ited.— Nothing  in  this  subsection  shall  be  construed  to  limit 
the  authority  of  the  Commission  to  waive,  modify,  or  forbear 
from  applying  any  of  the  requirements  to  which  reference  is 
made  in  paragraph  (l)i  under  any  other  provision  of  this  Act 
or  other  law. 

(4)  [47  U.S.C.  204  nt]  Effective  date  of  amendments.— 
The  amendments  made  by  paragraph  (1)  of  this  subsection  i 
shall  apply  with  respect  to  any  charge,  classification,  regula- 
tion, or  practice  filed  on  or  after  one  year  after  the  date  of 
enactment  of  this  Act. 

(c)  Classification  of  Carriers.— In  classifying  carriers  ac- 
cording to  section  32.11  of  its  regulations  (47  C.F.R.  32.11)  and  in 
establishing  reporting  requirements  pursuant  to  part  43  of  its  regu- 
lations (47  C.F.R.  part  43)  and  section  64.903  of  its  regulations  (47 
C.F.R.  64.903),  the  Commission  shall  adjust  the  revenue  require- 
ments to  account  for  inflation  as  of  the  release  date  of  the  Commis- 
sion's Report  and  Order  in  CC  Docket  No.  91-141,  and  annually 


1  Paragraph  (1)  contained  amendments  to  sections  204(a)  and  208(b)  of  the  Communications 
Act  of  1934. 
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thereafter.  This  subsection  shall  take  effect  on  the  date  of  enact- 
ment of  this  Act. 


TITLE  V— OBSCENITY  AND  VIOLENCE 


Subtitle  B — ^Violence 

SEC.  551.  PARENTAL  CHOICE  IN  TELEVISION  PROGRAMMING. 

(a)  [47  U.S.C.  303  nt]  Findings.— The  Congress  makes  the  fol- 
lowing findings: 

(1)  Television  influences  children's  perception  of  the  values 
and  behavior  that  are  common  and  acceptable  in  society. 

(2)  Television  station  operators,  cable  television  system  op- 
erators, and  video  programmers  should  follow  practices  in  con- 
nection with  video  programming  that  take  into  consideration 
that  television  broadcast  and  cable  programming  has  estab- 
lished a  uniquely  pervasive  presence  in  the  lives  of  American 
children. 

(3)  The  average  American  child  is  exposed  to  25  hours  of 
television  each  week  and  some  children  are  exposed  to  as  much 
as  11  hours  of  television  a  day. 

(4)  Studies  have  shown  that  children  exposed  to  violent 
video  programming  at  a  young  age  have  a  higher  tendency  for 
violent  and  aggressive  behavior  later  in  life  than  children  not 
so  exposed,  and  that  children  exposed  to  violent  video  program- 
ming are  prone  to  assume  that  acts  of  violence  are  acceptable 
behavior. 

(5)  Children  in  the  United  States  are,  on  average,  exposed 
to  an  estimated  8,000  murders  and  100,000  acts  of  violence  on 
television  by  the  time  the  child  completes  elementary  school. 

(6)  Studies  indicate  that  children  are  affected  by  the  perva- 
siveness and  casual  treatment  of  sexual  material  on  television, 
eroding  the  ability  of  parents  to  develop  responsible  attitudes 
and  behavior  in  their  children. 

(7)  Parents  express  grave  concern  over  violent  and  sexual 
video  programming  and  strongly  support  technology  that  would 
give  them  greater  control  to  block  video  programming  in  the 
home  that  they  consider  harmful  to  their  children. 

(8)  There  is  a  compelling  governmental  interest  in  empow- 
ering parents  to  limit  the  negative  influences  of  video  program- 
ming that  is  harmful  to  children. 

(9)  Providing  parents  with  timely  information  about  the 
nature  of  upcoming  video  programming  and  with  the  techno- 
logical tools  that  allow  them  easily  to  block  violent,  sexual,  or 
other  programming  that  they  believe  harmful  to  their  children 
is  a  nonintrusive  and  narrowly  tailored  means  of  achieving 
that  compelling  governmental  interest. 

(b)  Establishment  of  Television  Rating  Code.— 
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Q\         *      *      * 
^:  *****  * 

(2)  [47  U.S.C.  303  nt]  Advisory  committee  require- 
ments.— In  establishing  an  advisory  committee  for  purposes  of 
the  amendment  made  by  paragraph  (l)i  of  this  subsection,  the 
Commission  shall — 

(A)  ensure  that  such  committee  is  composed  of  par- 
ents, television  broadcasters,  television  programming  pro- 
ducers, cable  operators,  appropriate  public  interest  groups, 
and  other  interested  individuals  from  the  private  sector 
and  is  fairly  balanced  in  terms  of  political  affiliation,  the 
points  of  view  represented,  and  the  functions  to  be  per- 
formed by  the  committee; 

(B)  provide  to  the  committee  such  staff  and  resources 
as  may  be  necessary  to  permit  it  to  perform  its  functions 
efficiently  and  promptly;  and 

(C)  require  the  committee  to  submit  a  final  report  of 
its  recommendations  within  one  year  after  the  date  of  the 
appointment  of  the  initial  members. 

******* 

(e)  [47  U.S.C.  303  nt]  Applicability  and  Effective  Dates.— 

(1)  Applicability  of  rating  provision.— The  amendment 
made  by  subsection  (b)  ^  of  this  section  shall  take  effect  1  year 
after  the  date  of  enactment  of  this  Act,  but  only  if  the  Commis- 
sion determines,  in  consultation  with  appropriate  public  inter- 
est groups  and  interested  individuals  from  the  private  sector, 
that  distributors  of  video  programming  have  not,  by  such 
date — 

(A)  established  voluntary  rules  for  rating  video  pro- 
gramming that  contains  sexual,  violent,  or  other  indecent 
material  about  which  parents  should  be  informed  before  it 
is  displayed  to  children,  and  such  rules  are  acceptable  to 
the  Commission;  and 

(B)  agreed  voluntarily  to  broadcast  signals  that  con- 
tain ratings  of  such  programming. 

(2)  Effective  date  of  manufacturing  provision.— In 
prescribing  regulations  to  implement  the  amendment  made  by 
subsection  (c),  ^  the  Federal  Communications  Commission 
shall,  after  consultation  with  the  television  manufacturing  in- 
dustry, specify  the  effective  date  for  the  applicability  of  the 
requirement  to  the  apparatus  covered  by  such  amendment, 
which  date  shall  not  be  less  than  two  years  after  the  date  of 
enactment  of  this  Act. 

SEC.  552.  [47  U.S.C.  303  nt]  TECHNOLOGY  FUND. 

It  is  the  policy  of  the  United  States  to  encourage  broadcast  tel- 
evision, cable,  satellite,  syndication,  other  video  programming  dis- 
tributors, and  relevant  related  industries  (in  consultation  with 
appropriate  public  interest  groups  and  interested  individuals  from 
the  private  sector)  to — 


1  Paragraph  (1)  of  subsection  (b)  added  subsection  (w)  to  section  303  of  the  Communications 
Act  of  1934. 

2  Subsection  (c)  added  subsection  (x)  to  section  303  of  the  Communications  Act  of  1934. 
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(1)  establish  a  technology  fund  to  encourage  television  and 
electronics  equipment  manufacturers  to  facilitate  the  develop- 
ment of  technology  which  would  empower  parents  to  block  pro- 
gramming they  deem  inappropriate  for  their  children  and  to 
encourage  the  availability  thereof  to  low  income  parents; 

(2)  report  to  the  viewing  public  on  the  status  of  the  devel- 
opment of  affordable,  easy  to  use  blocking  technology;  and 

(3)  establish  and  promote  effective  procedures,  standards, 
systems,  advisories,  or  other  mechanisms  for  ensuring  that 
users  have  easy  and  complete  access  to  the  information  nec- 
essary to  effectively  utilize  blocking  technology  and  to  encour- 
age the  availability  thereof  to  low  income  parents. 

Subtitle  C — Judicial  Review 

SEC.  561.  [47  U.S.C.  223  nt]  EXPEDITED  REVIEW. 

(a)  Three-Judge  District  Court  Hearing.— Notwithstanding 
any  other  provision  of  law,  any  civil  action  challenging  the  con- 
stitutionality, on  its  face,  of  this  title  or  any  amendment  made  by 
this  title,  or  any  provision  thereof,  shall  be  heard  by  a  district  court 
of  3  judges  convened  pursuant  to  the  provisions  of  section  2284  of 
title  28,  United  States  Code. 

(b)  Appellate  Review. — Notwithstanding  any  other  provision 
of  law,  an  interlocutory  or  final  judgment,  decree,  or  order  of  the 
court  of  3  judges  in  an  action  under  subsection  (a)  holding  this  title 
or  an  amendment  made  by  this  title,  or  any  provision  thereof,  un- 
constitutional shall  be  reviewable  as  a  matter  of  right  by  direct  ap- 
peal to  the  Supreme  Court.  Any  such  appeal  shall  be  filed  not  more 
than  20  days  after  entry  of  such  judgment,  decree,  or  order. 

TITLE  VI— EFFECT  ON  OTHER  LAWS 

sec.  601.  [47  U.S.C.  152  nt]  APPLICABILITY  OF  CONSENT  DECREES  AND 
OTHER  LAW. 

(a)  Applicability  of  Amendments  to  Future  Conduct.— 

(1)  AT&T  CONSENT  DECREE. — Any  conduct  or  activity  that 
was,  before  the  date  of  enactment  of  this  Act,  subject  to  any 
restriction  or  obligation  imposed  by  the  AT&T  Consent  Decree 
shall,  on  and  after  such  date,  be  subject  to  the  restrictions  and 
obligations  imposed  by  the  Communications  Act  of  1934  as 
amended  by  this  Act  and  shall  not  be  subject  to  the  restrictions 
and  the  obligations  imposed  by  such  Consent  Decree. 

(2)  GTE  CONSENT  DECREE. — Any  conduct  or  activity  that 
was,  before  the  date  of  enactment  of  this  Act,  subject  to  any 
restriction  or  obligation  imposed  by  the  GTE  Consent  Decree 
shall,  on  and  after  such  date,  be  subject  to  the  restrictions  and 
obligations  imposed  by  the  Communications  Act  of  1934  as 
amended  by  this  Act  and  shall  not  be  subject  to  the  restrictions 
and  the  obligations  imposed  by  such  Consent  Decree. 

(3)  McCaw  CONSENT  DECREE.— Any  conduct  or  activity 
that  was,  before  the  date  of  enactment  of  this  Act,  subject  to 
any  restriction  or  obligation  imposed  by  the  McCaw  Consent 
Decree  shall,  on  and  after  such  date,  be  subject  to  the  restric- 
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tions  and  obligations  imposed  by  the  Communications  Act  of 
1934  as  amended  by  this  Act  and  subsection  (d)  of  this  section 
and  shall  not  be  subject  to  the  restrictions  and  the  obligations 
imposed  by  such  Consent  Decree. 

(b)  Antitrust  Laws.— 

(1)  Savings  clause. — Except  as  provided  in  paragraphs  (2) 
and  (3),  nothing  in  this  Act  or  the  amendments  made  by  this 
Act  shall  be  construed  to  modify,  impair,  or  supersede  the  ap- 
plicability of  any  of  the  antitrust  laws. 

(2)  Repeal.— Subsection  (a)  of  section  221  (47  U.S.C. 
221(a))  is  repealed. 

(3)  Clayton  act.— Section  7  of  the  Clayton  Act  (15  U.S.C. 
18)  is  amended  in  the  last  paragraph  by  striking  "Federal 
Communications  Commission,". 

(c)  Federal,  State,  and  Local  Law.— 

(1)  No  implied  effect.— This  Act  and  the  amendments 
made  by  this  Act  shall  not  be  construed  to  modify,  impair,  or 
supersede  Federal,  State,  or  local  law  unless  expressly  so  pro- 
vided in  such  Act  or  amendments. 

(2)  State  tax  savings  provision. — Notwithstanding  para- 
graph (1),  nothing  in  this  Act  or  the  amendments  made  by  this 
Act  shall  be  construed  to  modify,  impair,  or  supersede,  or  au- 
thorize the  modification,  impairment,  or  supersession  of,  any 
State  or  local  law  pertaining  to  taxation,  except  as  provided  in 
sections  622  and  653(c)  of  the  Communications  Act  of  1934  and 
section  602  of  this  Act. 

(d)  Commerclal  Mobile  Service  Joint  Marketing.— Not- 
withstanding section  22.903  of  the  Commission's  regulations  (47 
C.F.R.  22.903)  or  any  other  Commission  regulation,  a  Bell  oper- 
ating company  or  any  other  company  may,  except  as  provided  in 
sections  271(e)(1)  and  272  of  the  Communications  Act  of  1934  as 
amended  by  this  Act  as  they  relate  to  wireline  service,  jointly  mar- 
ket and  sell  commercial  mobile  services  in  conjunction  with  tele- 
phone exchange  service,  exchange  access,  intraLATA  telecommuni- 
cations service,  interLATA  telecommunications  service,  and  infor- 
mation services. 

(e)  Definitions. — As  used  in  this  section: 

(1)  AT&T  consent  decree.— The  term  "AT&T  Consent 
Decree"  means  the  order  entered  August  24,  1982,  in  the  anti- 
trust action  styled  United  States  v.  Western  Electric,  Civil  Ac- 
tion No.  82-0192,  in  the  United  States  District  Court  for  the 
District  of  Columbia,  and  includes  any  judgment  or  order  with 
respect  to  such  action  entered  on  or  after  August  24,  1982. 

(2)  GTE  CONSENT  DECREE.— The  term  "GTE  Consent  De- 
cree" means  the  order  entered  December  21,  1984,  as  restated 
January  11,  1985,  in  the  action  styled  United  States  v.  GTE 
Corp.,  Civil  Action  No.  83-1298,  in  the  United  States  District 
Court  for  the  District  of  Columbia,  and  any  judgment  or  order 
with  respect  to  such  action  entered  on  or  after  December  21, 
1984. 

(3)  McCaw  CONSENT  DECREE. — The  term  "McCaw  Consent 
Decree"  means  the  proposed  consent  decree  filed  on  July  15, 
1994,  in  the  antitrust  action  styled  United  States  v.  AT&T 
Corp.  and  McCaw  Cellular  Communications,  Inc.,  Civil  Action 
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No.  94-01555,  in  the  United  States  District  Court  for  the  Dis- 
trict of  Columbia.  Such  term  includes  any  stipulation  that  the 
parties  will  abide  by  the  terms  of  such  proposed  consent  decree 
until  it  is  entered  and  any  order  entering  such  proposed  con- 
sent decree. 

(4)  Antitrust  laws. — The  term  "antitrust  laws"  has  the 
meaning  given  it  in  subsection  (a)  of  the  first  section  of  the 
Clayton  Act  (15  U.S.C.  12(a)),  except  that  such  term  includes 
the  Act  of  June  19,  1936  (49  Stat.  1526;  15  U.S.C.  13  et  seq.), 
commonly  known  as  the  Robinson-Patman  Act,  and  section  5 
of  the  Federal  Trade  Commission  Act  (15  U.S.C.  45)  to  the  ex- 
tent that  such  section  5  applies  to  unfair  methods  of  competi- 
tion. 

SEC.  602.  [47  U.S.C.  152  nt]  PREEMPTION  OF  LOCAL  TAXATION  WITH 
RESPECT  TO  DIRECT-TO-HOME  SERVICES. 

(a)  Preemption. — A  provider  of  direct-to-home  satellite  service 
shall  be  exempt  from  the  collection  or  remittance,  or  both,  of  any 
tax  or  fee  imposed  by  any  local  taxing  jurisdiction  on  direct-to- 
home  satellite  service. 

(b)  Definitions. — For  the  purposes  of  this  section — 

(1)  DiRECT-TO-HOME  SATELLITE  SERVICE.— The  term  "direct- 
to-home  satellite  service"  means  only  programming  trans- 
mitted or  broadcast  by  satellite  directly  to  the  subscribers' 
premises  without  the  use  of  ground  receiving  or  distribution 
equipment,  except  at  the  subscribers'  premises  or  in  the  uplink 
process  to  the  satellite. 

(2)  Provider  of  direct-to-home  satellite  service. — For 
purposes  of  this  section,  a  "provider  of  direct-to-home  satellite 
service"  means  a  person  who  transmits,  broadcasts,  sells,  or 
distributes  direct-to-home  satellite  service. 

(3)  Local  taxing  jurisdiction.— The  term  "local  taxing 
jurisdiction"  means  any  municipality,  city,  county,  township, 
parish,  transportation  district,  or  assessment  jurisdiction,  or 
any  other  local  jurisdiction  in  the  territorial  jurisdiction  of  the 
United  States  with  the  authority  to  impose  a  tax  or  fee,  but 
does  not  include  a  State. 

(4)  State. — The  term  "State"  means  any  of  the  several 
States,  the  District  of  Columbia,  or  any  territory  or  possession 
of  the  United  States. 

(5)  Tax  or  fee. — The  terms  "tax"  and  "fee"  mean  any  local 
sales  tax,  local  use  tax,  local  intangible  tax,  local  income  tax, 
business  license  tax,  utility  tax,  privilege  tax,  gross  receipts 
tax,  excise  tax,  franchise  fees,  local  telecommunications  tax,  or 
any  other  tax,  license,  or  fee  that  is  imposed  for  the  privilege 
of  doing  business,  regulating,  or  raising  revenue  for  a  local  tax- 
ing jurisdiction. 

(c)  Preservation  of  State  Authority.— This  section  shall  not 
be  construed  to  prevent  tEixation  of  a  provider  of  direct-to-home  sat- 
ellite service  by  a  State  or  to  prevent  a  local  taxing  jurisdiction 
from  receiving  revenue  derived  from  a  tax  or  fee  imposed  and  col- 
lected by  a  State. 
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TITLE  VII— MISCELLANEOUS 
PROVISIONS 


SEC.  704.  FACILITIES  SITING;  RADIO  FREQUENCY  EMISSION  STAND- 
ARDS. 

(a)  *  *  * 
******* 

(b)  Radio  Frequency  Emissions.— Within  180  days  after  the 
enactment  of  this  Act,  the  Commission  shall  complete  action  in  ET 
Docket  93-62  to  prescribe  and  make  effective  rules  regarding  the 
environmental  effects  of  radio  frequency  emissions. 

(c)  [47  U.S.C.  332  nt]  Availability  of  Property.— Within  180 
days  of  the  enactment  of  this  Act,  the  President  or  his  designee 
shall  prescribe  procedures  by  which  Federal  departments  and  agen- 
cies may  make  available  on  a  fair,  reasonable,  and  nondiscrim- 
inatory basis,  property,  rights-of-way,  and  easements  under  their 
control  for  the  placement  of  new  telecommunications  services  that 
are  dependent,  in  whole  or  in  part,  upon  the  utilization  of  Federal 
spectrum  rights  for  the  transmission  or  reception  of  such  services. 
These  procedures  may  establish  a  presumption  that  requests  for 
the  use  of  property,  rights-of-way,  and  easements  by  duly  author- 
ized providers  should  be  granted  absent  unavoidable  direct  conflict 
with  the  department  or  agency's  mission,  or  the  current  or  planned 
use  of  the  property,  rights-of-way,  and  easements  in  question.  Rea- 
sonable fees  may  be  charged  to  providers  of  such  telecommuni- 
cations services  for  use  of  property,  rights-of-way,  and  easements. 
The  Commission  shall  provide  technical  support  to  States  to 
encourage  them  to  make  property,  rights-of-way,  and  easements 
under  their  jurisdiction  available  for  such  purposes. 


SEC.  706.  [47  U.S.C.  157  nt]  ADVANCED  TELECOMMUNICATIONS  INCEN- 
TIVES. 

(a)  In  General. — The  Commission  and  each  State  commission 
with  regulatory  jurisdiction  over  telecommunications  services  shall 
encourage  the  deployment  on  a  reasonable  and  timely  basis  of  ad- 
vanced telecommunications  capability  to  all  Americans  (including, 
in  particular,  elementary  and  secondary  schools  and  classrooms)  by 
utilizing,  in  a  manner  consistent  with  the  public  interest,  conven- 
ience, and  necessity,  price  cap  regulation,  regulatory  forbearance, 
measures  that  promote  competition  in  the  local  telecommunications 
market,  or  other  regulating  methods  that  remove  barriers  to  infra- 
structure investment. 

(b)  Inquiry.— The  Commission  shall,  within  30  months  after 
the  date  of  enactment  of  this  Act,  and  regularly  thereafter,  initiate 
a  notice  of  inquiry  concerning  the  availability  of  advanced  tele- 
communications capability  to  all  Americans  (including,  in  par- 
ticular, elementary  and  secondary  schools  and  classrooms)  and 
shall  complete  the  inquiry  within  180  days  after  its  initiation.  In 
the  inquiry,  the  Commission  shall  determine  whether  advanced 
telecommunications  capability  is  being  deployed  to  all  Americans  in 
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a  reasonable  and  timely  fashion.  If  the  Commission's  determination 
is  negative,  it  shall  take  immediate  action  to  accelerate  deplojrment 
of  such  capability  by  removing  barriers  to  infrastructure  invest- 
ment and  by  promoting  competition  in  the  telecommunications 
market. 

(c)  Definitions. — For  purposes  of  this  subsection: 

(1)  Advanced  telecommunications  capability.— The 
term  "advanced  telecommunications  capability"  is  defined, 
without  regard  to  any  transmission  media  or  technology,  as 
high-speed,  switched,  broadband  telecommunications  capability 
that  enables  users  to  originate  and  receive  high-quality  voice, 
data,  graphics,  and  video  telecommunications  using  any  tech- 
nology. 

(2)  Elementary  and  secondary  schools.— The  term  "ele- 
mentary and  secondary  schools"  means  elementary  and  sec- 
ondary schools,  as  defined  in  section  9101  of  the  Elementary 
and  Secondary  Education  Act  of  1965. 


SEC.  708.  NATIONAL  EDUCATION  TECHNOLOGY  FUNDING  CORPORA- 
TION. 

(a)  Findings;  Purpose.— 

(1)  Findings.— The  Congress  finds  as  follows: 

(A)  Corporation. — There  has  been  established  in  the 
District  of  Columbia  a  private,  nonprofit  corporation 
known  as  the  National  Education  Technology  Funding 
Corporation  which  is  not  an  agency  or  independent  estab- 
lishment of  the  Federal  Government. 

(B)  Board  of  directors.— The  Corporation  is  gov- 
erned by  a  Board  of  Directors,  as  prescribed  in  the  Cor- 
poration's articles  of  incorporation,  consisting  of  15  mem- 
bers, of  which — 

(i)  five  members  are  representative  of  public  agen- 
cies representative  of  schools  and  public  libraries; 

(ii)  five  members  are  representative  of  State  gov- 
ernment, including  persons  knowledgeable  about  State 
finance,  technology  and  education;  and 

(iii)  five  members  are  representative  of  the  private 
sector,  with  expertise  in  network  technology,  finance 
and  management. 

(C)  Corporate  purposes. — The  purposes  of  the  Cor- 
poration, as  set  forth  in  its  articles  of  incorporation,  are — 

(i)  to  leverage  resources  and  stimulate  private 
investment  in  education  technology  infrastructure; 

(ii)  to  designate  State  education  technology  agen- 
cies to  receive  loans,  grants  or  other  forms  of  assist- 
ance from  the  Corporation; 

(iii)  to  establish  criteria  for  encouraging  States 
to— 

(I)  create,  maintain,  utilize  and  upgrade  inter- 
active high  capacity  networks  capable  of  providing 
audio,  visual  and  data  communications  for  ele- 
mentary schools,  secondary  schools  and  public  li- 
braries; 
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(II)  distribute  resources  to  assure  equitable 
aid  to  all  elementary  schools  and  secondary 
schools  in  the  State  and  achieve  universal  access 
to  network  technology;  and 

(III)  upgrade  the  delivery  and  development  of 
learning  through  innovative  technology-based 
instructional  tools  and  applications; 

(iv)  to  provide  loans,  grants  and  other  forms  of 
assistance  to  State  education  technology  agencies, 
with  due  regard  for  providing  a  fair  balance  among 
types  of  school  districts  and  public  libraries  assisted 
and  the  disparate  needs  of  such  districts  and  libraries; 
(v)  to  leverage  resources  to  provide  maximum  aid 
to  elementary  schools,  secondary  schools  and  public  li- 
braries; and 

(vi)  to  encourage  the   development  of  education 
telecommunications     and     information     technologies 
through  public-private  ventures,  by  serving  as  a  clear- 
inghouse   for    information    on    new    education    tech- 
nologies, and  by  providing  technical  assistance,  includ- 
ing assistance  to  States,  if  needed,  to  establish  State 
education  technology  agencies. 
(2)  Purpose. — The  purpose  of  this  section  is  to  recognize 
the  Corporation  as  a  nonprofit  corporation  operating  under  the 
laws  of  the  District  of  Columbia,  and  to  provide  authority  for 
Federal  departments  and  agencies  to  provide  assistance  to  the 
Corporation. 

(b)  Definitions. — For  the  purpose  of  this  section — 

(1)  the  term  "Corporation"  means  the  National  Education 
Technology  Funding  Corporation  described  in  subsection 
(a)(1)(A); 

(2)  the  terms  "elementary  school"  and  "secondary  school" 
have  the  same  meanings  given  such  terms  in  section  14101  of 
the  Elementary  and  Secondary  Education  Act  of  1965;  and 

(3)  the  term  "public  library"  has  the  same  meaning  given 
such  term  in  section  3  of  the  Library  Services  and  Construction 
Act. 

(c)  Assistance  for  Education  Technology  Purposes. — 

(1)  Receipt  by  corporation. — Notwithstanding  any  other 
provision  of  law,  in  order  to  carry  out  the  corporate  purposes 
described  in  subsection  (a)(1)(C),  the  Corporation  shall  be  eligi- 
ble to  receive  discretionary  grants,  contracts,  gifts,  contribu- 
tions, or  technical  assistance  from  any  Federal  department  or 
agency,  to  the  extent  otherwise  permitted  by  law. 

(2)  Agreement. — In  order  to  receive  any  assistance  de- 
scribed in  paragraph  (1)  the  Corporation  shall  enter  into  an 
agreement  with  the  Federal  department  or  agency  providing 
such  assistance,  under  which  the  Corporation  agrees — 

(A)  to  use  such  assistance  to  provide  funding  and  tech- 
nical assistance  only  for  activities  which  the  Board  of 
Directors  of  the  Corporation  determines  are  consistent 
with  the  corporate  purposes  described  in  subsection 
(a)(1)(C); 
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(B)  to  review  the  activities  of  State  education  tech- 
nology agencies  and  other  entities  receiving  assistance 
from  the  Corporation  to  assure  that  the  corporate  purposes 
described  in  subsection  (a)(1)(C)  are  carried  out; 

(C)  that  no  part  of  the  assets  of  the  Corporation  shall 
accrue  to  the  benefit  of  any  member  of  the  Board  of  Direc- 
tors of  the  Corporation,  any  officer  or  employee  of  the  Cor- 
poration, or  any  other  individual,  except  as  salary  or  rea- 
sonable compensation  for  services; 

(D)  that  the  Board  of  Directors  of  the  Corporation  will 
adopt  policies  and  procedures  to  prevent  conflicts  of  inter- 
est; 

(E)  to  maintain  a  Board  of  Directors  of  the  Corpora- 
tion consistent  with  subsection  (a)(1)(B); 

(F)  that  the  Corporation,  and  any  entity  receiving  the 
assistance  from  the  Corporation,  are  subject  to  the  appro- 
priate oversight  procedures  of  the  Congress;  and 

(G)  to  comply  with — 

(i)  the  audit  requirements  described  in  subsection 
(d);  and 

(ii)  the  reporting  and  testimony  requirements  de- 
scribed in  subsection  (e). 
(3)  Construction. — Nothing  in  this  section  shall  be  con- 
strued to  establish  the  Corporation  as  an  agency  or  inde- 
pendent establishment  of  the  Federal  Government,  or  to  estab- 
lish the  members  of  the  Board  of  Directors  of  the  Corporation, 
or  the  officers  and  employees  of  the  Corporation,  as  officers  or 
employees  of  the  Federal  Government, 
(d)  Audits.— 

(1)  Audits  by  independent  certified  public  account- 
ants.— 

(A)  In  general. — The  Corporation's  financial  state- 
ments shall  be  audited  annually  in  accordance  with  gen- 
erally accepted  auditing  standards  by  independent  cer- 
tified public  accountants  who  are  certified  by  a  regulatory 
authority  of  a  State  or  other  political  subdivision  of  the 
United  States.  The  audits  shall  be  conducted  at  the  place 
or  places  where  the  accounts  of  the  Corporation  are  nor- 
mally kept.  All  books,  accounts,  financial  records,  reports, 
files,  and  all  other  papers,  things,  or  property  belonging  to 
or  in  use  by  the  Corporation  and  necessary  to  facilitate  the 
audit  shall  be  made  available  to  the  person  or  persons  con- 
ducting the  audits,  and  full  facilities  for  verifying  trans- 
actions with  the  balances  or  securities  held  by  deposi- 
tories, fiscal  agents,  and  custodians  shall  be  afforded  to 
such  person  or  persons. 

(B)  Reporting  requirements.— The  report  of  each 
annual  audit  described  in  subparagraph  (A)  shall  be  in- 
cluded in  the  annual  report  required  by  subsection  (e)(1). 

(2)  Recordkeeping  requirements;  audit  and  examina- 
tion OF  BOOKS.— 

(A)  Recordkeeping  requirements.— The  Corporation 
shall  ensure  that  each  recipient  of  assistance  from  the  Cor- 
poration keeps — 
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(i)  separate  accounts  with  respect  to  such  assist- 
ance; 

(ii)  such  records  as  may  be  reasonably  necessary 
to  fully  disclose — 

(I)  the  amount  and  the  disposition  by  such  re- 
cipient of  the  proceeds  of  such  assistance; 

(II)  the  total  cost  of  the  project  or  undertaking 
in  connection  with  which  such  assistance  is  given 
or  used;  and 

(III)  the  amount  and  nature  of  that  portion  of 
the  cost  of  the  project  or  undertaking  supplied  by 
other  sources;  and 

(iii)  such  other  records  as  will  facilitate  an  effec- 
tive audit. 

(B)  Audit  and  examination  of  books. — The  Corpora- 
tion shall  ensure  that  the  Corporation,  or  any  of  the  Cor- 
poration's duly  authorized  representatives,  shall  have  ac- 
cess for  the  purpose  of  audit  and  examination  to  any 
books,  documents,  papers,  and  records  of  any  recipient  of 
assistance  from  the  Corporation  that  are  pertinent  to  such 
assistance.  Representatives  of  the  Comptroller  General 
shall  also  have  such  access  for  such  purpose, 
(e)  Annual  Report;  Testimony  to  the  Congress.— 

(1)  Annual  report. — Not  later  than  April  30  of  each  year, 
the  Corporation  shall  publish  an  annual  report  for  the  pre- 
ceding fiscal  year  and  submit  that  report  to  the  President  and 
the  Congress.  The  report  shall  include  a  comprehensive  and 
detailed  evaluation  of  the  Corporation's  operations,  activities, 
financial  condition,  and  accomplishments  under  this  section 
and  may  include  such  recommendations  as  the  Corporation 
deems  appropriate. 

(2)  Testimony  before  congress. — The  members  of  the 
Board  of  Directors,  and  officers,  of  the  Corporation  shall  be 
available  to  testify  before  appropriate  committees  of  the  Con- 
gress with  respect  to  the  report  described  in  paragraph  (1),  the 
report  of  any  audit  made  by  the  Comptroller  General  pursuant 
to  this  section,  or  any  other  matter  which  any  such  committee 
may  determine  appropriate. 

SEC.  709.  REPORT  ON  THE  USE  OF  ADVANCED  TELECOMMUNICATIONS 
SERVICES  FOR  MEDICAL  PURPOSES. 

The  Secretary  of  Commerce,  in  consultation  with  the  Secretary 
of  Health  and  Human  Services  and  other  appropriate  departments 
and  agencies,  shall  submit  a  report  to  the  Committee  on  Commerce 
of  the  House  of  Representatives  and  the  Committee  on  Commerce, 
Science,  and  Transportation  of  the  Senate  concerning  the  activities 
of  the  Joint  Working  Group  on  Telemedicine,  together  with  any 
findings  reached  in  the  studies  and  demonstrations  on  telemedicine 
funded  by  the  Public  Health  Service  or  other  Federal  agencies.  The 
report  shall  examine  questions  related  to  patient  safety,  the  effi- 
cacy and  quality  of  the  services  provided,  and  other  legal,  medical, 
and  economic  issues  related  to  the  utilization  of  advanced  tele- 
communications services  for  medical  purposes.  The  report  shall  be 
submitted  to  the  respective  committees  by  January  31,  1997. 
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SEC.  710.  AUTHORIZATION  OF  APPROPRIATIONS. 

(a)  [47  U.S.C.  156  nt]  In  General.— In  addition  to  any  other 
sums  authorized  by  law,  there  are  authorized  to  be  appropriated  to 
the  Federal  Communications  Commission  such  sums  as  may  be 
necessary  to  carry  out  this  Act  and  the  amendments  made  by  this 
Act. 

(b)  [47  U.S.C.  156  nt]  Effect  on  Fees.— For  the  purposes  of 
section  9(b)(2)  (47  U.S.C.  159(b)(2)),  additional  amounts  appro- 
priated pursuant  to  subsection  (a)  shall  be  construed  to  be  changes 
in  the  amounts  appropriated  for  the  performance  of  activities  de- 
scribed in  section  9(a)  of  the  Communications  Act  of  1934. 

(c)  Funding  Availability.— Section  309(j)(8)(B)  (47  U.S.C. 
309(j)(8)(B))  is  amended  by  adding  at  the  end  the  following  new 
sentence:  "Such  offsetting  collections  are  authorized  to  remain 
available  until  expended.". 
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AN  ACT  To  amend  title  18,  United  States  Code,  to  make  clear  a  telecommunications 
carrier's  duty  to  cooperate  in  the  interception  of  communications  for  law  enforce- 
ment purposes,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

TITLE  I— INTERCEPTION  OF  DIGITAL 
AND  OTHER  COMMUNICATIONS 

SEC.  101.  [47  U.S.C.  1001  note]  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Communications  Assistance  for 
Law  Enforcement  Act". 
SEC.  102.  [47  U.S.C.  1001]  DEFINITIONS. 

For  purposes  of  this  title — 

(1)  The  terms  defined  in  section  2510  of  title  18,  United 
States  Code,  have,  respectively,  the  meanings  stated  in  that 
section. 

(2)  The  term  "call-identifying  information"  means  dialing 
or  signaling  information  that  identifies  the  origin,  direction, 
destination,  or  termination  of  each  communication  generated 
or  received  by  a  subscriber  by  means  of  any  equipment,  facil- 
ity, or  service  of  a  telecommunications  carrier. 

(3)  The  term  "Commission"  means  the  Federal  Commu- 
nications Commission. 

(4)  The  term  "electronic  messaging  services"  means  soft- 
ware-based services  that  enable  the  sharing  of  data,  images, 
sound,  writing,  or  other  information  among  computing  devices 
controlled  by  the  senders  or  recipients  of  the  messages. 

(5)  The  term  "government"  means  the  government  of  the 
United  States  and  any  agency  or  instrumentality  thereof,  the 
District  of  Columbia,  any  commonwealth,  territory,  or  posses- 
sion of  the  United  States,  and  any  State  or  political  subdivision 
thereof  authorized  by  law  to  conduct  electronic  surveillance. 

(6)  The  term  "information  services" — 

(A)  means  the  offering  of  a  capability  for  generating, 
acquiring,  storing,  transforming,  processing,  retrieving, 
utilizing,  or  making  available  information  via  tele- 
communications; and 

(B)  includes — 

(i)  a  service  that  permits  a  customer  to  retrieve 
stored  information  from,  or  file  information  for  storage 
in,  information  storage  facilities; 
501 
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(ii)  electronic  publishing;  and 
(iii)  electronic  messaging  services;  but 
(C)  does  not  include  any  capability  for  a  telecommuni- 
cations  carrier's  internal   management,   control,   or  oper- 
ation of  its  telecommunications  network. 

(7)  The  term  "telecommunications  support  services"  means 
a  product,  software,  or  service  used  by  a  telecommunications 
carrier  for  the  internal  signaling  or  switching  functions  of  its 
telecommunications  network. 

(8)  The  term  "telecommunications  carrier" — 

(A)  means  a  person  or  entity  engaged  in  the  trans- 
mission or  switching  of  wire  or  electronic  communications 
as  a  common  carrier  for  hire;  and 

(B)  includes — 

(i)  a  person  or  entity  engaged  in  providing  com- 
mercial mobile  service  (as  defined  in  section  332(d)  of 
the  Communications  Act  of  1934  (47  U.S.C.  332(d))); 
or 

(ii)  a  person  or  entity  engaged  in  providing  wire  or 
electronic  communication  switching  or  transmission 
service  to  the  extent  that  the  Commission  finds  that 
such  service  is  a  replacement  for  a  substantial  portion 
of  the  local  telephone  exchange  service  and  that  it  is 
in  the  public  interest  to  deem  such  a  person  or  entity 
to  be  a  telecommunications  carrier  for  purposes  of  this 
title;  but 

(C)  does  not  include — 

(i)  persons  or  entities  insofar  as  they  are  engaged 
in  providing  information  services;  and 

(ii)  any  class  or  category  of  telecommunications 
carriers  that  the  Commission  exempts  by  rule  after 
consultation  with  the  Attorney  General. 
SEC.  103.  147  U.S.C.  1002]  ASSISTANCE  CAPABILITY  REQUIREMENTS. 

(a)  Capability  Requirements. — Except  as  provided  in  sub- 
sections (b),  (c),  and  (d)  of  this  section  and  sections  108(a)  and 
109(b)  and  (d),  a  telecommunications  carrier  shall  ensure  that  its 
equipment,  facilities,  or  services  that  provide  a  customer  or  sub- 
scriber with  the  ability  to  originate,  terminate,  or  direct  commu- 
nications are  capable  of^ 

(1)  expeditiously  isolating  and  enabling  the  government, 
pursuant  to  a  court  order  or  other  lawful  authorization,  to 
intercept,  to  the  exclusion  of  any  other  communications,  all 
wire  and  electronic  communications  carried  by  the  carrier 
within  a  service  area  to  or  from  equipment,  facilities,  or  serv- 
ices of  a  subscriber  of  such  carrier  concurrently  with  their 
transmission  to  or  from  the  subscriber's  equipment,  facility,  or 
service,  or  at  such  later  time  as  may  be  acceptable  to  the 
government; 

(2)  expeditiously  isolating  and  enabling  the  government, 
pursuant  to  a  court  order  or  other  lawful  authorization,  to  ac- 
cess call-identifying  information  that  is  reasonably  available  to 
the  carrier — 
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(A)  before,  during,  or  immediately  after  the  trans- 
mission of  a  wire  or  electronic  communication  (or  at  such 
later  time  as  may  be  acceptable  to  the  government);  and 

(B)  in  a  manner  that  allows  it  to  be  associated  with 
the  communication  to  which  it  pertains, 

except  that,  with  regard  to  information  acquired  solely  pursu- 
ant to  the  authority  for  pen  registers  and  trap  and  trace  de- 
vices (as  defined  in  section  3127  of  title  18,  United  States 
Code),  such  call-identifying  information  shall  not  include  any 
information  that  may  disclose  the  physical  location  of  the  sub- 
scriber (except  to  the  extent  that  the  location  may  be  deter- 
mined from  the  telephone  number); 

(3)  delivering  intercepted  communications  and  call-identi- 
fying information  to  the  government,  pursuant  to  a  court  order 
or  other  lawful  authorization,  in  a  format  such  that  they  may 
be  transmitted  by  means  of  equipment,  facilities,  or  services 
procured  by  the  government  to  a  location  other  than  the  prem- 
ises of  the  carrier;  and 

(4)  facilitating  authorized  communications  interceptions 
and  access  to  call-identifying  information  unobtrusively  and 
with  a  minimum  of  interference  with  any  subscriber's  tele- 
communications service  and  in  a  manner  that  protects — 

(A)  the  privacy  and  security  of  communications  and 
call-identifying  information  not  authorized  to  be  inter- 
cepted; and 

(B)  information  regarding  the  government's  intercep- 
tion of  communications  and  access  to  call-identifying  infor- 
mation. 

(b)  Limitations.— 

(1)  Design  of  features  and  systems  configurations.— 
This  title  does  not  authorize  any  law  enforcement  agency  or 
officer — 

(A)  to  require  any  specific  design  of  equipment,  facili- 
ties, services,  features,  or  system  configurations  to  be 
adopted  by  any  provider  of  a  wire  or  electronic  communica- 
tion service,  any  manufacturer  of  telecommunications 
equipment,  or  any  provider  of  telecommunications  support 
services;  or 

(B)  to  prohibit  the  adoption  of  any  equipment,  facility, 
service,  or  feature  by  any  provider  of  a  wire  or  electronic 
communication  service,  any  manufacturer  of  telecommuni- 
cations equipment,  or  any  provider  of  telecommunications 
support  services. 

(2)  Information  services;  private  networks  and  inter- 
connection SERVICES  AND  FACILITIES.— The  requirements  of 
subsection  (a)  do  not  apply  to — 

(A)  information  services;  or 

(B)  equipment,  facilities,  or  services  that  support  the 
transport  or  switching  of  communications  for  private  net- 
works or  for  the  sole  purpose  of  interconnecting  tele- 
communications carriers. 

(3)  Encryption. — A  telecommunications  carrier  shall  not 
be  responsible  for  decrypting,  or  ensuring  the  government's 
ability  to   decrypt,   any  communication  encrypted  by   a   sub- 
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scriber  or  customer,  unless  the  encryption  was  provided  by  the 
carrier  and  the  carrier  possesses  the  information  necessary  to 
decrypt  the  communication. 

(c)  Emergency  or  Exigent  Circumstances.— In  emergency  or 
exigent  circumstances  (including  those  described  in  sections  2518 
(7)  or  (llKb)  and  3125  of  title  18,  United  States  Code,  and  section 
1805(e)  of  title  50  of  such  Code),  a  carrier  at  its  discretion  may 
comply  with  subsection  (a)(3)  by  allowing  monitoring  at  its  prem- 
ises if  that  is  the  only  means  of  accomplishing  the  interception  or 
access. 

(d)  Mobile  Service  Assistance  Requirements.— A  tele- 
communications carrier  that  is  a  provider  of  commercial  mobile 
service  (as  defined  in  section  332(d)  of  the  Communications  Act  of 
1934)  offering  a  feature  or  service  that  allows  subscribers  to  redi- 
rect, hand  off,  or  assign  their  wire  or  electronic  communications  to 
another  service  area  or  another  service  provider  or  to  utilize  facili- 
ties in  another  service  area  or  of  another  service  provider  shall  en- 
sure that,  when  the  carrier  that  had  been  providing  assistance  for 
the  interception  of  wire  or  electronic  communications  or  access  to 
call-identifying  information  pursuant  to  a  court  order  or  lawful 
authorization  no  longer  has  access  to  the  content  of  such  commu- 
nications or  call-identifying  information  within  the  service  area  in 
which  interception  has  been  occurring  as  a  result  of  the  sub- 
scriber's use  of  such  a  feature  or  service,  information  is  made  avail- 
able to  the  government  (before,  during,  or  immediately  after  the 
transfer  of  such  communications)  identifying  the  provider  of  a  wire 
or  electronic  communication  service  that  has  acquired  access  to  the 
communications . 

SEC.  104.  [47  U.S.C.  1003]  NOTICES  OF  CAPACITY  REQUIREMENTS. 

(a)  Notices  of  Maximum  and  Actual  Capacity  Require- 
ments.— 

(1)  In  general. — Not  later  than  1  year  after  the  date  of 
enactment  of  this  title,  after  consulting  with  State  and  local 
law  enforcement  agencies,  telecommunications  carriers,  pro- 
viders of  telecommunications  support  services,  and  manufac- 
turers of  telecommunications  equipment,  and  after  notice  and 
comment,  the  Attorney  General  shall  publish  in  the  Federal 
Register  and  provide  to  appropriate  telecommunications  indus- 
try associations  and  standard-setting  organizations — 

(A)  notice  of  the  actual  number  of  communication 
interceptions,  pen  registers,  and  trap  and  trace  devices, 
representing  a  portion  of  the  maximum  capacity  set  forth 
under  subparagraph  (B),  that  the  Attorney  General  esti- 
mates that  government  agencies  authorized  to  conduct 
electronic  surveillance  may  conduct  and  use  simulta- 
neously by  the  date  that  is  4  years  after  the  date  of  enact- 
ment of  this  title;  and 

(B)  notice  of  the  maximum  capacity  required  to  accom- 
modate all  of  the  communication  interceptions,  pen  reg- 
isters, and  trap  and  trace  devices  that  the  Attorney  Gen- 
eral estimates  that  government  agencies  authorized  to  con- 
duct electronic  surveillance  may  conduct  and  use  simulta- 
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neously  after  the  date  that  is  4  years  after  the  date  of 
enactment  of  this  title. 

(2)  Basis  of  notices. — The  notices  issued  under  para- 
graph (1) — 

(A)  may  be  based  upon  the  type  of  equipment,  type  of 
service,  number  of  subscribers,  type  or  size  or  ^  carrier,  na- 
ture of  service  area,  or  any  other  measure;  and 

(B)  shall  identify,  to  the  maximum  extent  practicable, 
the  capacity  required  at  specific  geographic  locations. 

(b)  Compliance  With  Capacity  Notices.— 

(1)  Initial  capacity. — Within  3  years  after  the  publication 
by  the  Attorney  General  of  a  notice  of  capacity  requirements 
or  within  4  years  after  the  date  of  enactment  of  this  title, 
whichever  is  longer,  a  telecommunications  carrier  shall,  subject 
to  subsection  (e),  ensure  that  its  systems  are  capable  of — 

(A)  accommodating  simultaneously  the  number  of 
interceptions,  pen  registers,  and  trap  and  trace  devices  set 
forth  in  the  notice  under  subsection  (a)(1)(A);  and 

(B)  expanding  to  the  maximum  capacity  set  forth  in 
the  notice  under  subsection  (a)(1)(B). 

(2)  Expansion  to  maximum  capacity. — After  the  date  de- 
scribed in  paragraph  (1),  a  telecommunications  carrier  shall, 
subject  to  subsection  (e),  ensure  that  it  can  accommodate  expe- 
ditiously any  increase  in  the  actual  number  of  communication 
interceptions,  pen  registers,  and  trap  and  trace  devices  that 
authorized  agencies  may  seek  to  conduct  and  use,  up  to  the 
maximum  capacity  requirement  set  forth  in  the  notice  under 
subsection  (a)(1)(B). 

(c)  Notices  of  Increased  Maximum  Capacity  Require- 
ments.— 

(1)  Notice. — The  Attorney  General  shall  periodically  pub- 
lish in  the  Federal  Register,  after  notice  and  comment,  notice 
of  any  necessary  increases  in  the  maximum  capacity  require- 
ment set  forth  in  the  notice  under  subsection  (a)(1)(B). 

(2)  CoMPLL\NCE. — Within  3  years  after  notice  of  increased 
maximum  capacity  requirements  is  published  under  paragraph 
(1),  or  within  such  longer  time  period  as  the  Attorney  General 
may  specify,  a  telecommunications  carrier  shall,  subject  to  sub- 
section (e),  ensure  that  its  systems  are  capable  of  expanding  to 
the  increased  maximum  capacity  set  forth  in  the  notice. 

(d)  Carrier  Statement. — Within  180  days  after  the  publica- 
tion by  the  Attorney  General  of  a  notice  of  capacity  requirements 
pursuant  to  subsection  (a)  or  (c),  a  telecommunications  carrier  shall 
submit  to  the  Attorney  General  a  statement  identifying  any  of  its 
systems  or  services  that  do  not  have  the  capacity  to  accommodate 
simultaneously  the  number  of  interceptions,  pen  registers,  and  trap 
and  trace  devices  set  forth  in  the  notice  under  such  subsection. 

(e)  Reimbursement  Required  for  Compliance.— The  Attor- 
ney General  shall  review  the  statements  submitted  under  sub- 
section (d)  and  may,  subject  to  the  availability  of  appropriations, 
agree  to  reimburse  a  telecommunications  carrier  for  costs  directly 
associated  with  modifications  to  attain  such  capacity  requirement 
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that  are  determined  to  be  reasonable  in  accordance  with  section 
109(e).  Until  the  Attorney  General  agrees  to  reimburse  such  carrier 
for  such  modification,  such  carrier  shall  be  considered  to  be  in  com- 
pliance with  the  capacity  notices  under  subsection  (a)  or  (c). 
SEC.  105.  [47  U.S.C.  1004]  SYSTEMS  SECURITY  AND  INTEGRITY. 

A  telecommunications  carrier  shall  ensure  that  any  intercep- 
tion of  communications  or  access  to  call-identifying  information  ef- 
fected within  its  switching  premises  can  be  activated  only  in 
accordance  with  a  court  order  or  other  lawful  authorization  and 
with  the  affirmative  intervention  of  an  individual  officer  or  em- 
ployee of  the  carrier  acting  in  accordance  with  regulations  pre- 
scribed by  the  Commission. 

SEC.  106.  [47  U.S.C.  1005]  COOPERATION  OF  EQUIPMENT  MANUFAC- 
TURERS AND  PROVIDERS  OF  TELECOMMUNICATIONS 
SUPPORT  SERVICES. 

(a)  Consultation. — A  telecommunications  carrier  shall  con- 
sult, as  necessary,  in  a  timely  fashion  with  manufacturers  of  its 
telecommunications  transmission  and  switching  equipment  and  its 
providers  of  telecommunications  support  services  for  the  purpose  of 
ensuring  that  current  and  planned  equipment,  facilities,  and  serv- 
ices comply  with  the  capability  requirements  of  section  103  and  the 
capacity  requirements  identified  by  the  Attorney  General  under 
section  104. 

(b)  Cooperation.— Subject  to  sections  104(e),  108(a),  and  109 
(b)  and  (d),  a  manufacturer  of  telecommunications  transmission  or 
switching  equipment  and  a  provider  of  telecommunications  support 
services  shall,  on  a  reasonably  timely  basis  and  at  a  reasonable 
charge,  make  available  to  the  telecommunications  carriers  using  its 
equipment,  facilities,  or  services  such  features  or  modifications  as 
are  necessary  to  permit  such  carriers  to  comply  with  the  capability 
requirements  of  section  103  and  the  capacity  requirements  identi- 
fied by  the  Attorney  General  under  section  104. 

SEC.  107.  [47  U.S.C.  1006]  TECHNICAL  REQUIREMENTS  AND  STAND- 
ARDS; EXTENSION  OF  COMPLIANCE  DATE. 

(a)  Safe  Harbor.— 

(1)  Consultation. — To  ensure  the  efficient  and  industry- 
wide implementation  of  the  assistance  capability  requirements 
under  section  103,  the  Attorney  General,  in  coordination  with 
other  Federal,  State,  and  local  law  enforcement  agencies,  shall 
consult  with  appropriate  associations  and  standard-setting 
organizations  of  the  telecommunications  industry,  with  rep- 
resentatives of  users  of  telecommunications  equipment,  facili- 
ties, and  services,  and  with  State  utility  commissions. 

(2)  Compliance  under  accepted  standards.— A  tele- 
communications carrier  shall  be  found  to  be  in  compliance  with 
the  assistance  capability  requirements  under  section  103,  and 
a  manufacturer  of  telecommunications  transmission  or  switch- 
ing equipment  or  a  provider  of  telecommunications  support 
services  shall  be  found  to  be  in  compliance  with  section  106, 
if  the  carrier,  manufacturer,  or  support  service  provider  is  in 
compliance  with  publicly  available  technical  requirements  or 
standards  adopted  by  an  industry  association  or  standard-set- 
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ting  organization,  or  by  the  Commission  under  subsection  (b), 
to  meet  the  requirements  of  section  103. 

(3)  Absence  of  standards. — The  absence  of  technical 
requirements  or  standards  for  implementing  the  assistance 
capability  requirements  of  section  103  shall  not — 

(A)  preclude  a  telecommunications  carrier,  manufac- 
turer, or  telecommunications  support  services  provider 
from  deploying  a  technology  or  service;  or 

(B)  relieve  a  carrier,  manufacturer,  or  telecommuni- 
cations support  services  provider  of  the  obligations  im- 
posed by  section  103  or  106,  as  applicable. 

(b)  Commission  Authority. — If  industry  associations  or  stand- 
ard-setting organizations  fail  to  issue  technical  requirements  or 
standards  or  if  a  Government  agency  or  any  other  person  believes 
that  such  requirements  or  standards  are  deficient,  the  agency  or 
person  may  petition  the  Commission  to  establish,  by  rule,  technical 
requirements  or  standards  that — 

(1)  meet  the  assistance  capability  requirements  of  section 
103  by  cost-effective  methods; 

(2)  protect  the  privacy  and  security  of  communications  not 
authorized  to  be  intercepted; 

(3)  minimize  the  cost  of  such  compliance  on  residential 
ratepayers; 

(4)  serve  the  policy  of  the  United  States  to  encourage  the 
provision  of  new  technologies  and  services  to  the  public;  and 

(5)  provide  a  reasonable  time  and  conditions  for  compli- 
ance with  and  the  transition  to  any  new  standard,  including 
defining  the  obligations  of  telecommunications  carriers  under 
section  103  during  any  transition  period. 

(c)  Extension  of  Compliance  Date  for  Equipment,  Facili- 
ties, AND  Services.— 

(1)  Petition. — A  telecommunications  carrier  proposing  to 
install  or  deploy,  or  having  installed  or  deployed,  any  equip- 
ment, facility,  or  service  prior  to  the  effective  date  of  section 
103  may  petition  the  Commission  for  1  or  more  extensions  of 
the  deadline  for  complying  with  the  assistance  capability 
requirements  under  section  103. 

(2)  Grounds  for  extension.— The  Commission  may,  after 
consultation  with  the  Attorney  General,  grant  an  extension 
under  this  subsection,  if  the  Commission  determines  that  com- 
pliance with  the  assistance  capability  requirements  under  sec- 
tion 103  is  not  reasonably  achievable  through  application  of 
technology  available  within  the  compliance  period. 

(3)  Length  of  extension. — An  extension  under  this  sub- 
section shall  extend  for  no  longer  than  the  earlier  of— ^ 

(A)  the  date  determined  by  the  Commission  as  nec- 
essary for  the  carrier  to  comply  with  the  assistance  capa- 
bility requirements  under  section  103;  or 

(B)  the  date  that  is  2  years  after  the  date  on  which  the 
extension  is  granted. 

(4)  Applicability  of  extension. — An  extension  under  this 
subsection  shall  apply  to  only  that  part  of  the  carrier's  busi- 
ness on  which  the  new  equipment,  facility,  or  service  is  used. 
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SEC.  108.  [47  U.S.C.  1007]  ENFORCEMENT  ORDERS. 

(a)  Grounds  for  Issuance. — A  court  shall  issue  an  order  en- 
forcing this  title  under  section  2522  of  title  18,  United  States  Code, 
only  if  the  court  finds  that — 

(1)  alternative  technologies  or  capabilities  or  the  facilities 
of  another  carrier  are  not  reasonably  available  to  law  enforce- 
ment for  implementing  the  interception  of  communications  or 
access  to  call-identifying  information;  and 

(2)  compliance  with  the  requirements  of  this  title  is  rea- 
sonably achievable  through  the  application  of  available  tech- 
nology to  the  equipment,  facility,  or  service  at  issue  or  would 
have  been  reasonably  achievable  if  timely  action  had  been 
taken. 

(b)  Time  for  Compliance. — Upon  issuing  an  order  enforcing 
this  title,  the  court  shall  specify  a  reasonable  time  and  conditions 
for  complying  with  its  order,  considering  the  good  faith  efforts  to 
comply  in  a  timely  manner,  any  effect  on  the  carrier's,  manufactur- 
er's, or  service  provider's  ability  to  continue  to  do  business,  the  de- 
gree of  culpability  or  delay  in  undertaking  efforts  to  comply,  and 
such  other  matters  as  justice  may  require. 

(c)  Limitations. — An  order  enforcing  this  title  may  not — 

(1)  require  a  telecommunications  carrier  to  meet  the  Gov- 
ernment's demand  for  interception  of  communications  and  ac- 
quisition of  call-identifying  information  to  any  extent  in  excess 
of  the  capacity  for  which  the  Attorney  General  has  agreed  to 
reimburse  such  carrier; 

(2)  require  any  telecommunications  carrier  to  comply  with 
assistance  capability  requirement  i  of  section  103  if  the  Com- 
mission has  determined  (pursuant  to  section  109(b)(1))  that 
compliance  is  not  reasonably  achievable,  unless  the  Attorney 
General  has  agreed  (pursuant  to  section  109(b)(2))  to  pay  the 
costs  described  in  section  109(b)(2)(A);  or 

(3)  require  a  telecommunications  carrier  to  modify,  for  the 
purpose  of  complying  with  the  assistance  capability  require- 
ments of  section  103,  any  equipment,  facility,  or  service  de- 
ployed on  or  before  January  1,  1995,  unless — 

(A)  the  Attorney  General  has  agreed  to  pay  the  tele- 
communications carrier  for  all  reasonable  costs  directly 
associated  with  modifications  necessary  to  bring  the  equip- 
ment, facility,  or  service  into  compliance  with  those 
requirements;  or 

(B)  the  equipment,  facility,  or  service  has  been  re- 
placed or  significantly  upgraded  or  otherwise  undergoes 
major  modification. 

SEC.  109.  [47  U.S.C.  1008]  PAYMENT  OF  COSTS  OF  TELECOMMUNI- 
CATIONS CARRIERS  TO  COMPLY  WITH  CAPABILITY 
REQUIREMENTS. 

(a)  Equipment,  Facilities,  and  Services  Deployed  on  or 
Before  January  1,  1995. — The  Attorney  General  may,  subject  to 
the  availability  of  appropriations,  agree  to  pay  telecommunications 
carriers  for  all  reasonable  costs  directly  associated  with  the  modi- 
fications performed  by  carriers  in  connection  with  equipment,  facili- 
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ties,  and  services  installed  or  deployed  on  or  before  January  1, 
1995,  to  establish  the  capabilities  necessary  to  comply  with  section 
103. 

(b)  Equipment,  Facilities,  and  Services  Deployed  After 
January  1,  1995.— 

(1)  Determinations  of  reasonably  achievable.— The 
Commission,  on  petition  from  a  telecommunications  carrier  or 
any  other  interested  person,  and  after  notice  to  the  Attorney 
General,  shall  determine  whether  compliance  with  the  assist- 
ance capability  requirements  of  section  103  is  reasonably 
achievable  with  respect  to  any  equipment,  facility,  or  service 
installed  or  deployed  after  January  1,  1995.  The  Commission 
shall  make  such  determination  within  1  year  after  the  date 
such  petition  is  filed.  In  making  such  determination,  the  Com- 
mission shall  determine  whether  compliance  would  impose  sig- 
nificant difficulty  or  expense  on  the  carrier  or  on  the  users  of 
the  carrier's  systems  and  shall  consider  the  following  factors: 

(A)  The  effect  on  public  safety  and  national  security. 

(B)  The  effect  on  rates  for  basic  residential  telephone 
service. 

(C)  The  need  to  protect  the  privacy  and  security  of 
communications  not  authorized  to  be  intercepted. 

(D)  The  need  to  achieve  the  capability  assistance 
requirements  of  section  103  by  cost-effective  methods. 

(E)  The  effect  on  the  nature  and  cost  of  the  equipment, 
facility,  or  service  at  issue. 

(F)  The  effect  on  the  operation  of  the  equipment,  facil- 
ity, or  service  at  issue. 

(G)  The  policy  of  the  United  States  to  encourage  the 
provision  of  new  technologies  and  services  to  the  public. 

(H)  The  financial  resources  of  the  telecommunications 
carrier. 

(I)  The  effect  on  competition  in  the  provision  of  tele- 
communications services. 

(J)  The  extent  to  which  the  design  and  development  of 
the  equipment,  facility,  or  service  was  initiated  before  Jan- 
uary 1,  1995. 

(K)  Such  other  factors  as  the  Commission  determines 
are  appropriate. 

(2)  Compensation. — If  compliance  with  the  assistance 
capability  requirements  of  section  103  is  not  reasonably  achiev- 
able with  respect  to  equipment,  facilities,  or  services  deployed 
after  January  1,  1995 — 

(A)  the  Attorney  General,  on  application  of  a  tele- 
communications carrier,  may  agree,  subject  to  the  avail- 
ability of  appropriations,  to  pay  the  telecommunications 
carrier  for  the  additional  reasonable  costs  of  making  com- 
pliance with  such  assistance  capability  requirements  rea- 
sonably achievable;  and 

(B)  if  the  Attorney  General  does  not  agree  to  pay  such 
costs,  the  telecommunications  carrier  shall  be  deemed  to 
be  in  compliance  with  such  capability  requirements. 

(c)  Allocation  of  Funds  for  Payment. — The  Attorney  Gen- 
eral shall  allocate  funds  appropriated  to  carry  out  this  title  in 
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accordance  with  law  enforcement  priorities  determined  by  the  At- 
torney General. 

(d)  Failure  To  Make  Payment  With  Respect  To  Equipment, 
Facilities,  and  Services  Deployed  on  or  Before  January  1, 
1995. — If  a  carrier  has  requested  payment  in  accordance  with  pro- 
cedures promulgated  pursuant  to  subsection  (e),  and  the  Attorney 
General  has  not  agreed  to  pay  the  telecommunications  carrier  for 
all  reasonable  costs  directly  associated  with  modifications  nec- 
essary to  bring  any  equipment,  facility,  or  service  deployed  on  or 
before  January  1,  1995,  into  compliance  with  the  assistance  capa- 
bility requirements  of  section  103,  such  equipment,  facility,  or  serv- 
ice shall  be  considered  to  be  in  compliance  with  the  assistance 
capability  requirements  of  section  103  until  the  equipment,  facility, 
or  service  is  replaced  or  significantly  upgraded  or  otherwise  under- 
goes major  modification. 

(e)  Cost  Control  Regulations.— 

(1)  In  general. — The  Attorney  General  shall,  after  notice 
and  comment,  establish  regulations  necessary  to  effectuate 
timely  and  cost-efTicient  payment  to  telecommunications  car- 
riers under  this  title,  under  chapters  119  and  121  of  title  18, 
United  States  Code,  and  under  the  Foreign  Intelligence  Sur- 
veillance Act  of  1978  (50  U.S.C.  1801  et  seq.). 

(2)  Contents  of  regulations.— The  Attorney  General, 
after  consultation  with  the  Commission,  shall  prescribe  regula- 
tions for  purposes  of  determining  reasonable  costs  under  this 
title.  Such  regulations  shall  seek  to  minimize  the  cost  to  the 
Federal  Government  and  shall — 

(A)  permit  recovery  from  the  Federal  Government  of— 
(i)  the  direct  costs  of  developing  the  modifications 

described  in  subsection  (a),  of  providing  the  capabili- 
ties requested  under  subsection  (b)(2),  or  of  providing 
the  capacities  requested  under  section  104(e),  but  only 
to  the  extent  that  such  costs  have  not  been  recovered 
from  any  other  governmental  or  nongovernmental 
entity; 

(ii)  the  costs  of  training  personnel  in  the  use  of 
such  capabilities  or  capacities;  and 

(iii)  the  direct  costs  of  deploying  or  installing  such 
capabilities  or  capacities; 

(B)  in  the  case  of  any  modification  that  may  be  used 
for  any  purpose  other  than  lawfully  authorized  electronic 
surveillance  by  a  law  enforcement  agency  of  a  government, 
permit  recovery  of  only  the  incremental  cost  of  making  the 
modification  suitable  for  such  law  enforcement  purposes; 
and 

(C)  maintain  the  confidentiality  of  trade  secrets. 

(3)  Submission  of  claims.— Such  regulations  shall  require 
any  telecommunications  carrier  that  the  Attorney  General  has 
agreed  to  pay  for  modifications  pursuant  to  this  section  and 
that  has  installed  or  deployed  such  modification  to  submit  to 
the  Attorney  General  a  claim  for  payment  that  contains  or  is 
accompanied  by  such  information  as  the  Attorney  General  may 
require. 
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SEC.  110.  [47  U.S.C.  1009]  AUTHORIZATION  OF  APPROPRIATIONS. 

There  are  authorized  to  be  appropriated  to  carry  out  this  title 
a  total  of  $500,000,000  for  fiscal  years  1995,  1996,  1997,  and  1998. 
Such  sums  are  authorized  to  remain  available  until  expended. 
SEC.  111.  [47  U.S.C.  1001  note]  EFFECTIVE  DATE. 

(a)  In  General. — Except  as  provided  in  subsection  (b),  this 
title  shall  take  effect  on  the  date  of  enactment  of  this  Act. 

(b)  Assistance  Capability  and  Systems  Security  and  Integ- 
rity Requirements. — Sections  103  and  105  of  this  title  shall  take 
effect  on  the  date  that  is  4  years  after  the  date  of  enactment  of  this 
Act. 

SEC.  112.  [47  U.S.C.  1010]  REPORTS. 

(a)  Reports  by  the  Attorney  General.— 

(1)  In  general. — On  or  before  November  30,  1995,  and  on 
or  before  November  30  of  each  year  thereafter,  the  Attorney 
General  shall  submit  to  Congress  and  make  available  to  the 
public  a  report  on  the  amounts  paid  during  the  preceding  fiscal 
year  to  telecommunications  carriers  under  sections  104(e)  and 
109. 

(2)  Contents. — A  report  under  paragraph  (1)  shall 
include — 

(A)  a  detailed  accounting  of  the  amounts  paid  to  each 
carrier  and  the  equipment,  facility,  or  service  for  which  the 
amounts  were  paid;  and 

(B)  projections  of  the  amounts  expected  to  be  paid  in 
the  current  fiscal  year,  the  carriers  to  which  payment  is 
expected  to  be  made,  and  the  equipment,  facilities,  or  serv- 
ices for  which  payment  is  expected  to  be  made. 

(b)  Reports  by  the  Comptroller  General.— 

(1)  On  or  before  April  1,  1996,  the  Comptroller  General  of 
the  United  States,  and  every  two  years  thereafter,  the 
Inspector  General  of  the  Department  of  Justice,  shall  submit 
to  the  Congress  a  report,  after  consultation  with  the  Attorney 
General  and  the  telecommunications  industry — 

(A)  describing  the  type  of  equipment,  facilities,  and 
services  that  have  been  brought  into  compliance  under  this 
title;  and 

(B)  reflecting  its  analysis  of  the  reasonableness  and 
cost-effectiveness  of  the  payments  made  by  the  Attorney 
General  to  telecommunications  carriers  for  modifications 
necessary  to  ensure  compliance  with  this  title. 

(2)  Compliance  cost  estimates.— A  report  under  para- 
graph (1)  shall  include  findings  and  conclusions  on  the  costs  to 
be  incurred  by  telecommunications  carriers  to  comply  with  the 
assistance  capability  requirements  of  section  103  after  the 
effective  date  of  such  section  103,  including  projections  of  the 
amounts  expected  to  be  incurred  and  a  description  of  the 
equipment,  facilities,  or  services  for  which  they  are  expected  to 
be  incurred. 

[Title  II  made  amendments  to  title  18,  Unites  States  Code.] 

[Title  III  made  amendments  to  the  Communications  Act  of 
1934.] 
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TITLE  IV— TELECOMMUNICATIONS  CARRIER  COMPLIANCE 
PAYMENTS 

SEC.  401.  147  U.S.C.  1021]  DEPARTMENT  OF  JUSTICE  TELECOMMUNI- 
CATIONS CARRIER  COMPLIANCE  FUND. 

(a)  Establishment  of  Fund. — There  is  hereby  established  in 
the  United  States  Treasury  a  fund  to  be  known  as  the  Department 
of  Justice  Telecommunications  Carrier  Compliance  Fund  (hereafter 
referred  to  as  "the  Fund"),  which  shall  be  available  without  fiscal 
year  limitation  to  the  Attorney  General  for  making  payments  to 
telecommunications  carriers,  equipment  manufacturers,  and  pro- 
viders of  telecommunications  support  services  pursuant  to  section 
109  of  this  Act. 

(b)  Deposits  to  the  Fund. — Notwithstanding  any  other  provi- 
sion of  law,  any  agency  of  the  United  States  with  law  enforcement 
or  intelligence  responsibilities  may  deposit  as  offsetting  collections 
to  the  Fund  any  unobligated  balances  that  are  available  until  ex- 
pended, upon  compliance  with  any  Congressional  ^  notification 
requirements  for  reprogramming  of  funds  applicable  to  the  appro- 
priation from  which  the  deposit  is  to  be  made. 

(c)  TERMINATION. — 

(1)  The  Attorney  General  may  terminate  the  Fund  at  such 
time  as  the  Attorney  General  determines  that  the  Fund  is  no 
longer  necessary. 

(2)  Any  balance  in  the  Fund  at  the  time  of  its  termination 
shall  be  deposited  in  the  General  Fund  of  the  Treasury. 

(3)  A  decision  of  the  Attorney  General  to  terminate  the 
Fund  shall  not  be  subject  to  judicial  review. 

(d)  Availability  of  Funds  for  Expenditure. — Funds  shall 
not  be  available  for  obligation  unless  an  implementation  plan  as 
set  forth  in  subsection  (e)  is  submitted  to  each  member  of  the  Com- 
mittees on  the  Judiciary  and  Appropriations  of  both  the  House  of 
Representatives  and  the  Senate  and  the  Congress  does  not  by  law 
block  or  prevent  the  obligation  of  such  funds.  Such  funds  shall  be 
treated  as  a  reprogramming  of  funds  under  section  605  of  the 
Department  2  of  Commerce,  Justice,  and  State,  the  Judiciary,  and 
Related  Agencies  Appropriations  Act,  1997,  and  shall  not  be  avail- 
able for  obligation  or  expenditure  except  in  compliance  with  the 
procedures  set  forth  in  that  section  and  this  section. 

(e)  Implementation  Plan. — The  implementation  plan  shall 
include: 

(1)  the  law  enforcement  assistance  capability  requirements 
and  an  explanation  of  law  enforcement's  recommended  inter- 
face; 

(2)  the  proposed  actual  and  maximum  capacity  require- 
ments for  the  number  of  simultaneous  law  enforcement  com- 
munications intercepts,  pen  registers,  and  trap  and  trace  de- 
vices that  authorized  law  enforcement  agencies  may  seek  to 
conduct,  set  forth  on  a  county-by-county  basis  for  wireline  serv- 
ices and  on  a  market  service  area  basis  for  wireless  services, 
and  the  historical  baseline  of  electronic  surveillance  activity 
upon  which  such  capacity  requirements  are  based; 


1  So  in  law.  Probably  should  be  "congressional". 

2  So  in  law.  Probably  should  be  "Departments". 
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(3)  a  prioritized  list  of  carrier  equipment,  facilities,  and 
services  deployed  on  or  before  January  1,  1995,  to  be  modified 
by  carriers  at  the  request  of  law  enforcement  based  on  its 
investigative  needs; 

(4)  a  projected  reimbursement  plan  that  estimates  the  cost 
for  the  coming  fiscal  year  and  for  each  fiscal  year  thereafter, 
based  on  the  prioritization  of  law  enforcement  needs  as  out- 
lined in  1(3),  of  modification  by  carriers  of  equipment,  facilities 
and  services,  installed  on  or  before  January  1,  1995. 

(f)  Annual  Report  to  the  Congress. — The  Attorney  General 
shall  submit  to  the  Congress  each  year  a  report  specifically  detail- 
ing all  deposits  and  expenditures  made  pursuant  to^  this  Act  in 
each  fiscal  year.  This  report  shall  be  submitted  to  each  member  of 
the  Committees  on  the  Judiciary  and  Appropriations  of  both  the 
House  of  Representatives  and  the  Senate,  and  to  the  Speaker  and 
minority  leader  of  the  House  of  Representatives  and  to  the  majority 
and  minority  leaders  of  the  Senate,  no  later  than  60  days  after  the 
end  of  each  fiscal  year. 


iProbably  should  have  the  word  "paragraph"  before  "(3)" 
2  Probably  should  read  "to  title  I  of. 
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NATIONAL  TELECOMMUNICATIONS  AND  INFORMATION 
ADMINISTRATION  ORGANIZATION  ACT 

AN  ACT  To  authorize  appropriations  for  the  National  Telecommunications  and 
Information  Administration,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 
SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Telecommunications  Authoriza- 
tion Act  of  1992".  1 

TITLE  I— NATIONAL  TELECOMMUNI- 
CATIONS AND  INFORMATION  ADMIN- 
ISTRATION 

PART  A— ORGANIZATION  AND  FUNCTIONS 

SEC.  101.  [47  U.S.C.  901  note]  SHORT  TITLE. 

This  title  may  be  cited  as  the  "National  Telecommunications 
and  Information  Administration  Organization  Act". 
SEC.  102.  [47  U.S.C.  901]  DEFINITIONS;  FINDINGS;  POLICY. 

(a)  Definitions.— In  this  title,  the  following  definitions  apply: 

(1)  The  term  "NTIA"  means  the  National  Telecommuni- 
cations and  Information  Administration. 

(2)  The  term  "Assistant  Secretary"  means  the  Assistant 
Secretary  for  Communications  and  Information. 

(3)  The  term  "Secretary"  means  the  Secretary  of  Com- 
merce. 

(4)  The  term  "Commission"  means  the  Federal  Commu- 
nications Commission. 

(5)  The  term  "Corporation"  means  the  Communications 
Satellite  Corporation  authorized  in  title  III  of  the  Communica- 
tions Satellite  Act  of  1962  (47  U.S.C.  731  et  seq.). 

(b)  Findings.— The  Congress  finds  the  following: 

(1)  Telecommunications  and  information  are  vital  to  the 
public  welfare,  national  security,  and  competitiveness  of  the 
United  States. 

(2)  Rapid  technological  advances  being  made  in  the  tele- 
communications and  information  fields  make  it  imperative  that 
the  United  States  maintain  effective  national  and  international 
policies  and  programs  capable  of  taking  advantage  of  continued 
advancements. 
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(3)  Telecommunications  and  information  policies  and  rec- 
ommendations advancing  the  strategic  interests  and  the  inter- 
national competitiveness  of  the  United  States  are  essential  as- 
pects of  the  Nation's  involvement  in  international  commerce. 

(4)  There  is  a  critical  need  for  competent  and  effective  tele- 
communications and  information  research  and  analysis  and 
national  and  international  policy  development,  advice,  and  ad- 
vocacy by  the  executive  branch  of  the  Federal  Government. 

(5)  As  one  of  the  largest  users  of  the  Nation's  tele- 
communications facilities  and  resources,  the  Federal  Govern- 
ment must  manage  its  radio  spectrum  use  and  other  internal 
communications  operations  in  the  most  efficient  and  effective 
manner  possible. 

(6)  It  is  in  the  national  interest  to  codify  the  authority  of 
the  National  Telecommunications  and  Information  Administra- 
tion, an  agency  in  the  Department  of  Commerce,  as  the  execu- 
tive branch  agency  principally  responsible  for  advising  the 
President  on  telecommunications  and  information  policies,  and 
for  carrying  out  the  related  functions  it  currently  performs,  as 
reflected  in  Executive  Order  12046. 

(c)  Policy. — The  NTIA  shall  seek  to  advance  the  following  poli- 
cies: 

(1)  Promoting  the  benefits  of  technological  development  in 
the  United  States  for  all  users  of  telecommunications  and 
information  facilities. 

(2)  Fostering  national  safety  and  security,  economic  pros- 
perity, and  the  delivery  of  critical  social  services  through  tele- 
communications. 

(3)  Facilitating  and  contributing  to  the  full  development  of 
competition,  efficiency,  and  the  free  flow  of  commerce  in  do- 
mestic and  international  telecommunications  markets. 

(4)  Fostering  full  and  efficient  use  of  telecommunications 
resources,  including  effective  use  of  the  radio  spectrum  by  the 
Federal  Government,  in  a  manner  which  encourages  the  most 
beneficial  uses  thereof  in  the  public  interest. 

(5)  Furthering  scientific  knowledge  about  telecommuni- 
cations and  information. 

SEC.  103.  [47  U.S.C.  902]  ESTABLISHMENT;  ASSIGNED  FUNCTIONS. 

(a)  Establishment.— 

(1)  Administration. — There  shall  be  within  the  Depart- 
ment of  Commerce  an  administration  to  be  known  as  the  Na- 
tional Telecommunications  and  Information  Administration. 

(2)  Head  of  administration.— The  head  of  the  NTIA  shall 
be  an  Assistant  Secretary  of  Commerce  for  Communications 
and  Information,  who  shall  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate. 

(b)  Assigned  Functions.— 

(1)  In  general. — Subject  to  section  105(d),  the  Secretary 
shall  assign  to  the  Assistant  Secretary  and  the  NTIA  responsi- 
bility for  the  performance  of  the  Secretary's  communications 
and  information  functions. 

(2)  Communications  and  information  functions. — Sub- 
ject to  section  105(d),  the  functions  to  be  assigned  by  the  Sec- 
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retary  under  paragraph  (1)  include  (but  are  not  limited  to)  the 
following  functions  transferred  to  the  Secretary  by  Reorganiza- 
tion Plan  Number  1  of  1977  and  Executive  Order  12046: 

(A)  The  authority  delegated  by  the  President  to  the 
Secretary  to  assign  frequencies  to  radio  stations  or  classes 
of  radio  stations  belonging  to  and  operated  by  the  United 
States,  including  the  authority  to  amend,  modify,  or  revoke 
such  assignments,  but  not  including  the  authority  to  make 
final  disposition  of  appeals  from  frequency  assignments. 

(B)  The  authority  to  authorize  a  foreign  government  to 
construct  and  operate  a  radio  station  at  the  seat  of  Gov- 
ernment of  the  tjnited  States,  but  only  upon  recommenda- 
tion of  the  Secretary  of  State  and  after  consultation  with 
the  Attorney  General  and  the  Chairman  of  the  Commis- 
sion. 

(C)  Functions  relating  to  the  communications  satellite 
system,  including  authority  vested  in  the  President  by  sec- 
tion 201(a)  of  the  Communications  Satellite  Act  of  1962  (47 
U.S.C.  721(a))  and  delegated  to  the  Secretary  under  Execu- 
tive Order  12046,  to— 

(i)  aid  in  the  planning  and  development  of  the 
commercial  communications  satellite  system  and  the 
execution  of  a  national  program  for  the  operation  of 
such  a  system; 

(ii)  conduct  a  continuous  review  of  all  phases  of 
the  development  and  operation  of  such  system,  includ- 
ing the  activities  of  the  Corporation; 

(iii)  coordinate,  in  consultation  with  the  Secretary 
of  State,  the  activities  of  governmental  agencies  with 
responsibilities  in  the  field  of  telecommunications,  so 
as  to  ensure  that  there  is  full  and  effective  compliance 
at  all  times  with  the  policies  set  forth  in  the  Commu- 
nications Satellite  Act  of  1962; 

(iv)  make  recommendations  to  the  President  and 
others  as  appropriate,  with  respect  to  steps  necessary 
to  ensure  the  availability  and  appropriate  utilization 
of  the  communications  satellite  system  for  general 
governmental  purposes  in  consonance  with  section 
201(a)(6)  of  the  Communications  Satellite  Act  of  1962 
(47  U.S.C.  721(a)(6)); 

(v)  help  attain  coordinated  and  efficient  use  of  the 
electromagnetic  spectrum  and  the  technical  compat- 
ibility of  the  communications  satellite  system  with  ex- 
isting communications  facilities  both  in  the  United 
States  and  abroad; 

(vi)  assist  in  the  preparation  of  Presidential  action 
documents  for  consideration  by  the  President  as  may 
be  appropriate  under  section  201(a)  of  the  Commu- 
nications Satelhte  Act  of  1962  (47  U.S.C.  721(a)), 
make  necessary  recommendations  to  the  President  in 
connection  therewith,  and  keep  the  President  informed 
with  respect  to  the  carrjdng  out  of  the  Communica- 
tions Satellite  Act  of  1962;  and 
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(vii)  serve  as  the  chief  point  of  Haison  between  the 
President  and  the  Corporation. 

(D)  The  authority  to  serve  as  the  President's  principal 
adviser  on  telecommunications  policies  pertaining  to  the 
Nation's  economic  and  technological  advancement  and  to 
the  regulation  of  the  telecommunications  industry. 

(E)  The  authority  to  advise  the  Director  of  the  Office 
of  Management  and  Budget  on  the  development  of  policies 
relating  to  the  procurement  and  management  of  Federal 
telecommunications  systems. 

(F)  The  authority  to  conduct  studies  and  evaluations 
concerning  telecommunications  research  and  development 
and  concerning  the  initiation,  improvement,  expansion, 
testing,  operation,  and  use  of  Federal  telecommunications 
systems  and  advising  agencies  of  the  results  of  such  stud- 
ies and  evaluations. 

(G)  Functions  which  involve — 

(i)  developing  and  setting  forth,  in  coordination 
with  the  Secretary  of  State  and  other  interested  agen- 
cies, plans,  policies,  and  programs  which  relate  to 
international  telecommunications  issues,  conferences, 
and  negotiations; 

(ii)  coordinating  economic,  technical,  operational, 
and  related  preparations  for  United  States  participa- 
tion in  international  telecommunications  conferences 
and  negotiations;  and 

(iii)  providing  advice  and  assistance  to  the  Sec- 
retary of  State  on  international  telecommunications 
policies  to  strengthen  the  position  and  serve  the  best 
interests  of  the  United  States  in  support  of  the  Sec- 
retary of  State's  responsibility  for  the  conduct  of  for- 
eign affairs. 

(H)  The  authority  to  provide  for  the  coordination  of  the 
telecommunications  activities  of  the  executive  branch  and 
assist  in  the  formulation  of  policies  and  standards  for 
those  activities,  including  (but  not  limited  to)  consider- 
ations of  interoperability,  privacy,  security,  spectrum  use, 
and  emergency  readiness. 

(I)  The  authority  to  develop  and  set  forth  tele- 
communications policies  pertaining  to  the  Nation's  eco- 
nomic and  technological  advancement  and  to  the  regula- 
tion of  the  telecommunications  industry. 

(J)  The  responsibility  to  ensure  that  the  views  of  the 
executive  branch  on  telecommunications  matters  are  effec- 
tively presented  to  the  Commission  and,  in  coordination 
with  the  Director  of  the  Office  of  Management  and  Budget, 
to  the  Congress. 

(K)  The  authority  to  establish  policies  concerning  spec- 
trum assignments  and  use  by  radio  stations  belonging  to 
and  operated  by  the  United  States. 
(L)  Functions  which  involve — 

(i)  developing,  in  cooperation  with  the  Commis- 
sion, a  comprehensive  long-range  plan  for  improved 


521 NATL  TELECOMMUNICATIONS  &  INFORMATION  ADMIN.  Sec.  103 

management    of    all     electromagnetic    spectrum    re- 
sources; 

(ii)  performing  analysis,  engineering,  and  adminis- 
trative functions,  including  the  maintenance  of  nec- 
essary files  and  data  bases,  as  necessary  for  the  per- 
formance of  assigned  functions  for  the  management  of 
electromagnetic  spectrum  resources; 

(iii)  conducting  research  and  analysis  of  electro- 
magnetic propagation,  radio  systems  characteristics, 
and  operating  techniques  affecting  the  utilization  of 
the  electromagnetic  spectrum  in  coordination  with  spe- 
cialized, related  research  and  analysis  performed  by 
other  Federal  agencies  in  their  areas  of  responsibility; 
and 

(iv)  conducting  research  and  analysis  in  the  gen- 
eral field  of  telecommunications  sciences  in  support  of 
assigned  functions  and  in  support  of  other  Govern- 
ment agencies. 

(M)  The  authority  to  conduct  studies  and  make  rec- 
ommendations concerning  the  impact  of  the  convergence  of 
computer  and  communications  technology. 

(N)  The  authority  to  coordinate  Federal  telecommuni- 
cations assistance  to  State  and  local  governments. 

(O)  The  authority  to  conduct  and  coordinate  economic 
and  technical  analyses  of  telecommunications  policies, 
activities,  and  opportunities  in  support  of  assigned  func- 
tions. 

(P)  The  authority  to  contract  for  studies  and  reports 
relating  to  any  aspect  of  assigned  functions. 

(Q)  The  authority  to  participate,  as  appropriate,  in 
evaluating  the  capability  of  telecommunications  resources, 
in  recommending  remedial  actions,  and  in  developing  pol- 
icy options. 

(R)  The  authority  to  participate  with  the  National 
Security  Council  and  the  Director  of  the  Office  of  Science 
and  Technology  Policy  as  they  carry  out  their  responsibil- 
ities under  sections  4-1,  4-2,  and  4-3  of  Executive  Order 
12046,  with  respect  to  emergency  functions,  the  national 
communication  system,  and  telecommunications  planning 
functions. 

(S)  The  authority  to  establish  coordinating  committees 
pursuant  to  section  10  of  Executive  Order  11556. 

(T)  The  authority  to  establish,  as  permitted  by  law, 
such  interagency  committees  and  working  groups  com- 
posed of  representatives  of  interested  agencies  and  con- 
sulting with  such  departments  and  agencies  as  may  be 
necessary  for  the  effective  performance  of  assigned  func- 
tions. 

(3)  Additional  communications  and  information  func- 
tions.— In  addition  to  the  functions  described  in  paragraph  (2), 
the  Secretary  under  paragraph  (1) — 

(A)  may  assign  to  the  NTIA  the  performance  of  func- 
tions under  section  504(a)  of  the  Communications  Satellite 
Act  of  1962  (47  U.S.C.  753(a)); 
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(B)  shall  assign  to  the  NTIA  the  administration  of  the 
Public  Telecommunications  Facilities  Program  under  sec- 
tions 390  through  393  of  the  Communications  Act  of  1934 
(47  U.S.C.  390-393),  and  the  National  Endowment  for 
Children's  Educational  Television  under  section  394  of  the 
Communications  Act  of  1934  (47  U.S.C.  394);  and 

(C)  shall  assign  to  the  NTIA  responsibility  for  pro- 
viding for  the  establishment,  and  overseeing  operation,  of 
a  second-level  Internet  domain  within  the  United  States 
country  code  domain  in  accordance  with  section  157. 

SEC.  104.  [47  U.S.C.  903]  SPECTRUM  MANAGEMENT  ACTIVITIES.  ^ 

(a)  Revision  of  Regulations. — Within  180  days  after  the  date 
of  the  enactment  of  this  Act,  the  Secretary  of  Commerce  and  the 
NTIA  shall  amend  the  Department  of  Commerce  spectrum  manage- 
ment document  entitled  "Manual  of  Regulations  and  Procedures  for 
Federal  Radio  Frequency  Management"  to  improve  Federal  spec- 
trum management  activities  and  shall  publish  in  the  Federal  Reg- 
ister any  changes  in  the  regulations  in  such  document. 

(b)  Requirements  for  Revisions. — The  amendments  required 
by  subsection  (a)  shall — 

(1)  provide  for  a  period  at  the  beginning  of  each  meeting 
of  the  Interdepartmental  Radio  Advisory  Committee  to  be  open 
to  the  public  to  make  presentations  and  receive  advice,  and 
provide  the  public  with  other  meaningful  opportunities  to 
make  presentations  and  receive  advice; 

(2)  include  provisions  that  will  require  (A)  publication  in 
the  Federal  Register  of  major  policy  proposals  that  are  not 
classified  and  that  involve  spectrum  management,  and  (B)  ade- 
quate opportunity  for  public  review  and  comment  on  those  pro- 
posals; 

(3)  include  provisions  that  will  require  publication  in  the 
Federal  Register  of  major  policy  decisions  that  are  not  classi- 
fied and  that  involve  spectnmn  management; 

(4)  include  provisions  that  will  require  that  nonclassified 
spectrum  management  information  be  made  available  to  the 
public,  including  access  to  electronic  databases;  and 

(5)  establish  procedures  that  provide  for  the  prompt  and 
impartial  consideration  of  requests  for  access  to  Government 
spectrum  by  the  public,  which  procedures  shall  include  provi- 


1  The  fiscal  year  1999  appropriation  to  the  NTIA  to  carry  out  spectrum  management  activities 
contained  the  following  provisions: 

For  necessary  expenses,  as  provided  for  by  law,  of  the  National  Telecommunications  and  Infor- 
mation Administration  (NTIA),  $16,550,000,  to  remain  available  until  expended:  Provided.  That 
notwithstanding  31  U.S.C.  1535(d),  the  Secretary  of  Commerce  shall  charge  Federal  agencies 
for  costs  incurred  in  spectrum  management,  analysis,  and  operations,  and  related  services  and 
such  fees  shall  be  retained  and  used  as  offsetting  collections  for  costs  of  such  spectrum  services, 
to  remain  available  until  expended:  Provided  further.  That  hereafter,  notwithstanding  any  other 
provision  of  law,  NTIA  shall  not  authorize  spectrum  use  or  provide  any  spectrum  functions  pur- 
suant to  the  NTIA  Organization  Act,  47  U.S.C.  902-903,  to  any  Federal  entity  without  reim- 
bursement as  required  by  NTIA  for  such  spectrum  management  costs,  and  Federal  entities  with- 
holding payment  of  such  cost  shall  not  use  spectrum:  Provided  further.  That  the  Secretary  of 
Commerce  "is  authorized  to  retain  and  use  as  offsetting  collections  all  funds  transferred,  or  pre- 
viously transferred,  from  other  Government  agencies  for  all  costs  incurred  in  telecommuni- 
cations research,  engineering,  and  related  activities  by  the  Institute  for  Telecommunication 
Sciences  of  the  NTIA,  in  furtherance  of  its  assigned  functions  under  this  paragraph,  and  such 
funds  received  from  other  Government  agencies  shall  remain  available  until  expended. 
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sions  that  will  require  the  disclosure  of  the  status  and  ultimate 
disposition  of  any  such  request. 

(c)  Certification  to  Congress. — Not  later  than  180  days 
after  the  date  of  enactment  of  this  Act,  the  Secretary  of  Commerce 
shall  certify  to  Congress  that  the  Secretary  has  complied  with  this 
section. 

(d)  Radio  Services.— 

(1)  Assignments  for  radio  services.— In  assigning  fre- 
quencies for  mobile  radio  services  and  other  radio  services,  the 
Secretary  of  Commerce  shall  promote  efficient  and  cost-effec- 
tive use  of  the  spectrum  to  the  maximum  extent  feasible. 

(2)  Authority  to  withhold  assignments.— The  Secretary 
of  Commerce  shall  have  the  authority  to  withhold  or  refuse  to 
assign  frequencies  for  mobile  radio  service  or  other  radio  serv- 
ice in  order  to  further  the  goal  of  making  efficient  and  cost- 
effective  use  of  the  spectrum. 

(3)  Spectrum  plan.— By  October  1,  1993,  the  Secretary  of 
Commerce  shall  adopt  and  commence  implementation  of  a  plan 
for  Federal  agencies  with  existing  mobile  radio  systems  to  use 
more  spectrum-efficient  technologies  that  are  at  least  as  spec- 
trum-efficient and  cost-effective  as  readily  available  commer- 
cial mobile  radio  systems.  The  plan  shall  include  a  time  sched- 
ule for  implementation. 

(4)  Report  to  congress.— By  October  1,  1993,  the  Sec- 
retary of  Commerce  shall  submit  to  the  Committee  on  Com- 
merce, Science,  and  Transportation  of  the  Senate  and  the  Com- 
mittee on  Energy  and  Commerce  of  the  House  of  Representa- 
tives a  report  summarizing  the  plan  adopted  under  paragraph 
(3),  including  the  implementation  schedule  for  the  plan. 

(e)  Proof  of  Compliance  With  FCC  Licensing  Require- 
ments.— 

(1)  Amendment  to  manual  required.— Within  90  days 
after  the  date  of  enactment  of  this  subsection,  the  Secretary 
and  the  NTIA  shall  amend  the  spectrum  management  docu- 
ment described  in  subsection  (a)  to  require  that — 

(A)  no  person  or  entity  (other  than  an  agency  or 
instrumentality  of  the  United  States)  shall  be  permitted, 
after  1  year  after  such  date  of  enactment,  to  operate  a 
radio  station  utilizing  a  frequency  that  is  authorized  for 
the  use  of  government  stations  pursuant  to  section 
103(b)(2)(A)  of  this  Act  for  any  non-government  appHcation 
unless  such  person  or  entity  has  submitted  to  the  NTIA 
proof,  in  a  form  prescribed  by  such  manual,  that  such  per- 
son or  entity  has  obtained  a  license  from  the  Commission; 
and 

(B)  no  person  or  entity  (other  than  an  agency  or 
instrumentality  of  the  United  States)  shall  be  permitted, 
after  1  year  after  such  date  of  enactment,  to  utilize  a  radio 
station  belonging  to  the  United  States  for  any  non-govern- 
ment application  unless  such  person  or  entity  has  sub- 
mitted to  the  NTIA  proof,  in  a  form  prescribed  by  such 
manual,  that  such  person  or  entity  has  obtained  a  license 
from  the  Commission. 
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(2)  Retention  of  forms. — The  NTIA  shall  maintain  on 
file  the  proofs  submitted  under  paragraph  (1),  or  facsimiles 
thereof 

(3)  Certification. — Within  1  year  after  the  date  of  enact- 
ment of  this  subsection,  the  Secretary  and  the  NTIA  shall  cer- 
tify to  the  Committee  on  Energy  and  Commerce  of  the  House 
of  Representatives  and  the  Committee  on  Commerce,  Science, 
and  Transportation  of  the  Senate  that — 

(A)  the  amendments  required  by  paragraph  (1)  have 
been  accomplished;  and 

(B)  the  requirements  of  subparagraphs  (A)  and  (B)  of 
such  paragraph  are  being  enforced. 

SEC.  105.  147  U.S.C.  904]  GENERAL  ADMINISTRATIVE  PROVISIONS. 

(a)  Interagency  Functions.— 

(1)  Agency  consultation. — Federal  agencies  shall  consult 
with  the  Assistant  Secretary  and  the  NTIA  to  ensure  that  the 
conduct  of  telecommunications  activities  by  such  agencies  is 
consistent  with  the  policies  developed  under  section 
103(b)(2)(K). 

(2)  Report  to  president. — The  Secretary  shall  timely 
submit  to  the  President  each  year  the  report  (including  evalua- 
tions and  recommendations)  provided  for  in  section  404(a)  ^  of 
the  Communications  Satellite  Act  of  1962  (47  U.S.C.  744(a)  i). 

(3)  Coordination  with  secretary  of  state.— The  Sec- 
retary shall  coordinate  with  the  Secretary  of  State  the  perform- 
ance of  the  functions  described  in  section  103(b)(2)(C).  The  Cor- 
poration and  concerned  executive  agencies  shall  provide  the 
Secretary  with  such  assistance,  documents,  and  other  coopera- 
tion as  will  enable  the  Secretary  to  carry  out  those  functions. 

(b)  Advisory  Committees  and  Informal  Consultations 
With  Industry. — To  the  extent  the  Assistant  Secretary  deems  it 
necessary  to  continue  the  Interdepartmental  Radio  Advisory  Com- 
mittee, such  Committee  shall  serve  as  an  advisory  committee  to  the 
Assistant  Secretary  and  the  NTIA.  As  permitted  by  law,  the  Assist- 
ant Secretary  may  establish  one  or  more  telecommunications  or 
information  advisory  committees  (or  both)  composed  of  experts  in 
the  telecommunications  and/or  information  areas  outside  the  Gov- 
ernment. The  NTIA  may  also  informally  consult  with  industry  as 
appropriate  to  carry  out  the  most  effective  performance  of  its  func- 
tions. 

(c)  General  Provisions.— 

(1)  Regulations.— The  Secretary  and  NTIA  shall  issue 
such  regulations  as  may  be  necessary  to  carry  out  the  func- 
tions assigned  under  this  title. 

(2)  Support  and  assistance  from  other  agencies.— All 
executive  agencies  are  authorized  and  directed  to  cooperate 
with  the  NTIA  and  to  furnish  it  with  such  information,  sup- 
port, and  assistance,  not  inconsistent  with  law,  as  it  may  re- 
quire in  the  performance  of  its  functions. 

(3)  Effect  on  vested  functions. — Nothing  in  this  title 
reassigns  any  function  that  is,  on  the  date  of  enactment  of  this 


1  So  in  law.  Section  404  of  the  Communications  Satellite  Act  of  1962  does  not  contain  sub- 
sections. 
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Act,  vested  by  law  or  executive  order  in  the  Commission,  or  the 
Department  of  State,  or  any  officer  thereof. 

(d)  Reorganization.— 

(1)  Authority  to  reorganize.— Subject  to  paragraph  (2), 
the  Secretary  may  reassign  to  another  unit  of  the  Department 
of  Commerce  a  function  (or  portion  thereof)  required  to  be  as- 
signed to  the  NTIA  by  section  103(b). 

(2)  Limitation  on  authority.— The  Secretary  may  not 
make  any  reassignment  of  a  function  (or  portion  thereof)  re- 
quired to  be  assigned  to  the  NTIA  by  section  103(b)  unless  the 
Secretary  submits  to  the  Committee  on  Commerce,  Science, 
and  Transportation  of  the  Senate  and  the  Committee  on  En- 
ergy and  Commerce  of  the  House  of  Representatives  a  state- 
ment describing  the  proposed  reassignment  and  containing  an 
explanation  of  the  reasons  for  the  reassignment.  No  reassign- 
ment of  any  such  function  (or  portion  thereof)  shall  be  effective 
until  90  legislative  days  after  the  Secretary  submits  that  state- 
ment to  such  Committees.  For  purposes  of  this  paragraph,  the 
term  "legislative  days"  includes  only  days  on  which  both 
Houses  of  Congress  are  in  session. 

(e)  Limitation  on  Solicitations.— Notwithstanding  section  1 
of  the  Act  of  October  2,  1964  (15  U.S.C.  1522),  neither  the  Sec- 
retary, the  Assistant  Secretary,  nor  any  officer  or  employee  of  the 
NTIA  shall  solicit  any  gift  or  bequest  of  property,  both  real  and 
personal,  from  any  entity  for  the  purpose  of  furthering  the  author- 
ized functions  of  the  NTIA  if  such  solicitation  would  create  a  con- 
flict of  interest  or  an  appearance  of  a  conflict  of  interest. 

PART  B— TRANSFER  OF  AUCTIONABLE 
FREQUENCIES 

SEC.  111.  [47  U.S.C.  921]  DEFINITIONS. 

As  used  in  this  part: 

(1)  The  term  "allocation"  means  an  entry  in  the  National 
Table  of  Frequency  Allocations  of  a  given  frequency  band  for 
the  purpose  of  its  use  by  one  or  more  radiocommunication  serv- 
ices. 

(2)  The  term  "assignment"  means  an  authorization  given 
to  a  station  licensee  to  use  specific  frequencies  or  channels. 

(3)  The  term  "the  1934  Act"  means  the  Communications 
Act  of  1934  (47  U.S.C.  151  et  seq.). 

SEC.   112.   [47  U.S.C.   922]   NATIONAL   SPECTRUM  ALLOCATION  PLAN- 
NING. 

The  Assistant  Secretary  and  the  Chairman  of  the  Commission 
shall  meet,  at  least  biannually,  to  conduct  joint  spectrum  planning 
with  respect  to  the  following  issues: 

(1)  the  extent  to  which  licenses  for  spectrum  use  can  be 
issued  pursuant  to  section  309(j)  of  the  1934  Act  to  increase 
Federal  revenues; 

(2)  the  future  spectrum  requirements  for  public  and  pri- 
vate uses,  including  State  and  local  government  public  safety 
agencies; 
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(3)  the  spectrum  allocation  actions  necessary  to  accommo- 
date those  uses;  and 

(4)  actions  necessary  to  promote  the  efficient  use  of  the 
spectrum,  including  spectrum  management  techniques  to  pro- 
mote increased  shared  use  of  the  spectrum  that  does  not  cause 
harmful  interference  as  a  means  of  increasing  commercial  ac- 
cess. 

SEC.  113.    [47    U.S.C.    923]    roENTIFICATION    OF    REALLOCABLE    FRE- 
QUENCIES. 

(a)  Identification  Required. — The  Secretary  shall,  within  18 
months  after  the  date  of  the  enactment  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  and  within  6  months  after  the  date  of 
enactment  of  the  Balanced  Budget  Act  of  1997,  prepare  and  submit 
to  the  President  and  the  Congress  a  report  identifying  and  recom- 
mending for  reallocation  bands  of  frequencies — 

(1)  that  are  allocated  on  a  primary  basis  for  Federal  Gov- 
ernment use; 

(2)  that  are  not  required  for  the  present  or  identifiable  fu- 
ture needs  of  the  Federal  Government; 

(3)  that  can  feasibly  be  made  available,  as  of  the  date  of 
submission  of  the  report  or  at  any  time  during  the  next  15 
years,  for  use  under  the  1934  Act  (other  than  for  Federal  Gov- 
ernment stations  under  section  305  of  the  1934  Act); 

(4)  the  transfer  of  which  (from  Federal  Government  use) 
will  not  result  in  costs  to  the  Federal  Government,  or  losses  of 
services  or  benefits  to  the  public,  that  are  excessive  in  relation 
to  the  benefits  to  the  public  that  may  be  provided  by  non-Fed- 
eral licensees;  and 

(5)  that  are  most  likely  to  have  the  greatest  potential  for 
productive  uses  and  public  benefits  under  the  1934  Act  if  allo- 
cated for  non-Federal  use. 

(b)  Minimum  Amount  of  Spectrum  Recommended. — 

(1)  Initial  reallocation  report.— In  accordance  with  the 
provisions  of  this  section,  the  Secretary  shall  recommend  for 
reallocation  in  the  initial  report  required  by  subsection  (a),  for 
use  other  than  by  Federal  Government  stations  under  section 
305  of  the  1934  Act  (47  U.S.C.  305),  bands  of  frequencies  that 
in  the  aggregate  span  not  less  than  200  megahertz,  that  are 
located  below  5  gigahertz,  and  that  meet  the  criteria  specified 
in  paragraphs  (1)  through  (5)  of  subsection  (a).  Such  bands  of 
frequencies  shall  include  bands  of  frequencies,  located  below  3 
gigahertz,  that  span  in  the  aggregate  not  less  than  100  mega- 
hertz. 

(2)  Mixed  uses  permitted  to  be  counted.— Bands  of  fre- 
quencies which  a  report  of  the  Secretary  under  subsection  (a) 
or  (d)(1)  recommends  be  partially  retained  for  use  by  Federal 
Government  stations,  but  which  are  also  recommended  to  be 
reallocated  to  be  made  available  under  the  1934  Act  for  use  by 
non-Federal  stations,  may  be  counted  toward  the  minimum 
spectrum  required  by  paragraph  (1)  or  (3)  of  this  subsection, 
except  that — 

(A)  the  bands  of  frequencies  counted  under  this  para- 
graph may  not  count  toward  more  than  one-half  of  the 
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minimums  required  by  paragraph  (1)  or  (3)  of  this  sub- 
section; 

(B)  a  band  of  frequencies  may  not  be  counted  under 
this  paragraph  unless  the  assignments  of  the  band  to  Fed- 
eral Government  stations  under  section  305  of  the  1934 
Act  (47  U.S.C.  305)  are  limited  by  geographic  area,  by 
time,  or  by  other  means  so  as  to  guarantee  that  the  poten- 
tial use  to  be  made  by  such  Federal  Government  stations 
is  substantially  less  (as  measured  by  geographic  area, 
time,  or  otherwise)  than  the  potential  use  to  be  made  by 
non-Federal  stations;  and 

(C)  the  operational  sharing  permitted  under  this  para- 
graph shall  be  subject  to  the  interference  regiilations  pre- 
scribed by  the  Commission  pursuant  to  section  305(a)  of 
the  1934  Act  and  to  coordination  procedures  that  the  Com- 
mission and  the  Secretary  shall  jointly  establish  and  im- 
plement to  ensure  against  harmful  interference. 

(3)  Second  reallocation  report.— In  accordance  with 
the  provisions  of  this  section,  the  Secretary  shall  recommend 
for  reallocation  in  the  second  report  required  by  subsection  (a), 
for  use  other  than  by  Federal  Government  stations  under  sec- 
tion 305  of  the  1934  Act  (47  U.S.C.  305),  a  band  or  bands  of 
frequencies  that — 

(A)  in  the  aggregate  span  not  less  than  12  megahertz; 

(B)  are  located  below  3  gigahertz;  and 

(C)  meet  the  criteria  specified  in  paragraphs  (1) 
through  (5)  of  subsection  (a). 

(c)  Criteria  for  Identification.— 

(1)  Needs  of  the  federal  government. — In  determining 
whether  a  band  of  frequencies  meets  the  criteria  specified  in 
subsection  (a)(2),  the  Secretary  shall — 

(A)  consider  whether  the  band  of  frequencies  is  used 
to  provide  a  communications  service  that  is  or  could  be 
available  from  a  commercial  provider  or  other  vendor; 

(B)  seek  to  promote — 

(i)  the  maximum  practicable  reliance  on  commer- 
cially available  substitutes; 

(ii)  the  sharing  of  frequencies  (as  permitted  under 
subsection  (b)(2)); 

(iii)  the  development  and  use  of  new  communica- 
tions technologies;  and 

(iv)  the  use  of  nonradiating  communications  sys- 
tems where  practicable;  and 

(C)  seek  to  avoid — 

(i)  serious  degradation  of  Federal  Government 
services  and  operations; 

(ii)  excessive  costs  to  the  Federal  Government  and 
users  of  Federal  Government  services;  and 

(iii)  excessive  disruption  of  existing  use  of  Federal 
Government  frequencies  by  amateur  radio  licensees. 

(2)  Feasibility  of  use. — In  determining  whether  a  fre- 
quency band  meets  the  criteria  specified  in  subsection  (a)(3), 
the  Secretary  shall — 
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(A)  assume  that  the  frequency  will  be  assigned  by  the 
Commission  under  section  303  of  the  1934  Act  (47  U.S.C. 
303)  within  15  years; 

(B)  assume  reasonable  rates  of  scientific  progress  and 
growth  of  demand  for  telecommunications  services; 

(C)  seek  to  include  frequencies  which  can  be  used  to 
stimulate  the  development  of  new  technologies;  and 

(D)  consider  the  immediate  and  recurring  costs  to  re- 
establish services  displaced  by  the  reallocation  of  spec- 
trum. 

(3)  Analysis  of  benefits. — In  determining  whether  a 
band  of  frequencies  meets  the  criteria  specified  in  subsection 
(a)(5),  the  Secretary  shall  consider — 

(A)  the  extent  to  which  equipment  is  or  will  be  avail- 
able that  is  capable  of  utilizing  the  band; 

(B)  the  proximity  of  frequencies  that  are  already  as- 
signed for  commercial  or  other  non-Federal  use; 

(C)  the  extent  to  which,  in  general,  commercial  users 
could  share  the  frequency  with  amateur  radio  licensees; 
and 

(D)  the  activities  of  foreign  governments  in  making 
frequencies  available  for  experimentation  or  commercial 
assignments  in  order  to  support  their  domestic  manufac- 
turers of  equipment. 

(4)  Power  agency  frequencies.— 

(A)  Applicability  of  criteria. — The  criteria  specified 
by  subsection  (a)  shall  be  deemed  not  to  be  met  for  any 
purpose  under  this  part  with  regard  to  any  frequency 
assignment  to,  or  any  frequency  assignment  used  by,  a 
Federal  power  agency  for  the  purpose  of  withdrawing  that 
assignment. 

(B)  Mixed  use  eligibility. — The  frequencies  assigned 
to  any  Federal  power  agency  may  only  be  eligible  for 
mixed  use  under  subsection  (b)(2)  in  geographically  sepa- 
rate areas,  but  in  those  cases  where  a  frequency  is  to  be 
shared  by  an  affected  Federal  power  agency  and  a  non- 
Federal  user,  such  use  by  the  non-Federal  user  shall  not 
cause  harmful  interference  to  the  affected  Federal  power 
agency  or  adversely  affect  the  reliability  of  its  power  sys- 
tem. 

(C)  Definition. — As  used  in  this  paragraph,  the  term 
"Federal  power  agency"  means  the  Tennessee  Valley  Au- 
thority, the  Bonneville  Power  Administration,  the  Western 
Area  Power  Administration,  the  Southwestern  Power 
Administration,  the  Southeastern  Power  Administration, 
or  the  Alaska  Power  Administration. 

(5)  Limitation  on  reallocation.— None  of  the  fre- 
quencies recommended  for  reallocation  in  the  reports  required 
by  this  subsection  shall  have  been  recommended,  prior  to  the 
date  of  enactment  of  the  Omnibus  Budget  Reconciliation  Act  of 
1993,  for  reallocation  to  non-Federal  use  by  international 
agreement. 

(d)  Procedure  for  Identification  of  Reallocable  Bands 
of  Frequencies.— 
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(1)  Submission  of  preliminary  identification  to  con- 
gress.— Within  6  months  after  the  date  of  the  enactment  of 
the  Omnibus  Budget  Reconcihation  Act  of  1993,  the  Secretary 
shall  prepare,  make  publicly  available,  and  submit  to  the 
President,  the  Congress,  and  the  Commission  a  report  which 
makes  a  preliminary  identification  of  reallocable  bands  of  fre- 
quencies which  meet  the  criteria  established  by  this  section. 

(2)  Public  comment. — The  Secretary  shall  provide  inter- 
ested persons  with  the  opportunity  to  submit,  within  90  days 
after  the  date  of  its  publication,  written  comment  on  the  pre- 
liminary report  required  by  paragraph  (1).  The  Secretary  shall 
immediately  transmit  a  copy  of  any  such  comment  to  the  Com- 
mission. 

(3)  Comment  and  recommendations  from  commission.— 
The  Commission  shall,  within  90  days  after  the  conclusion  of 
the  period  for  comment  provided  pursuant  to  paragraph  (2), 
submit  to  the  Secretary  the  Commission's  analysis  of  such  com- 
ments and  the  Commission's  recommendations  for  responses  to 
such  comments,  together  with  such  other  comments  and  rec- 
ommendations as  the  Commission  deems  appropriate. 

(4)  Direct  discussions.— The  Secretary  shall  encourage 
and  provide  opportunity  for  direct  discussions  among  commer- 
cial representatives  and  Federal  Government  users  of  the  spec- 
trum to  aid  the  Secretary  in  determining  which  frequencies  to 
recommend  for  reallocation.  The  Secretary  shall  provide  notice 
to  the  public  and  the  Commission  of  any  such  discussions,  in- 
cluding the  name  or  names  of  any  businesses  or  other  persons 
represented  in  such  discussions.  A  representative  of  the  Com- 
mission (and  of  the  Secretary  at  the  election  of  the  Secretary) 
shall  be  permitted  to  attend  any  such  discussions.  The  Sec- 
retary shall  provide  the  public  and  the  Commission  with  an 
opportunity  to  comment  on  the  results  of  any  such  discussions 
prior  to  the  submission  of  the  initial  report  required  by  sub- 
section (a). 

(e)  Timetable  for  Reallocation  and  Limitation.—  i 

(1)  Timetable  required. — The  Secretary  shall,  as  part  of 
the  reports  required  by  subsections  (a)  and  (d)(1),  include  a 
timetable  that  recommends  effective  dates  by  which  the  Presi- 
dent shall  withdraw  or  limit  assignments  of  the  frequencies 
specified  in  such  reports. 

(2)  Expedited  reallocation.— 

(A)  Required  reallocation.— The  Secretary  shall,  as 
part  of  the  report  required  by  subsection  (d)(1),  specifically 
identify  and  recommend  for  immediate  reallocation  bands 
of  frequencies  that  in  the  aggregate  span  not  less  than  50 
megahertz,  that  meet  the  criteria  described  in  subsection 


1  Section  3002(b)  of  the  Balanced  Budget  Act  of  1997  (P.L.  105-33;  111  Stat.  260)  contained 
the  following  provision  with  respect  to  the  accelerated  availability  of  certain  spectrum: 

(b)  Accelerated  Availability  for  Auction  of  1,710-1,755  Megahertz  from  Initial  Re- 
allocation Report. — The  band  of  frequencies  located  at  1,710-1,755  megahertz  identified  in 
the  initial  reallocation  report  under  section  113(a)  of  the  National  Telecommunications  and  In- 
formation Administration  Act  (47  U.S.C.  923(a))  shall,  notwithstanding  the  timetable  rec- 
ommended under  section  113(e)  of  such  Act  and  section  115(bMl)  of  such  Act,  be  available  in 
accordance  with  this  subsection  for  assignment  for  commercial  use.  The  Commission  shall  assign 
licenses  for  such  use  by  competitive  bidding  commenced  after  January  1,  2001,  pursuant  to  sec- 
tion 309(j)  of  the  Communications  Act  of  1934  (47  U.S.C.  309(j)). 
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(a),  and  that  can  be  made  available  for  reallocation  imme- 
diately upon  issuance  of  the  report  required  by  subsection 
(d)(1).  Such  bands  of  frequencies  shall  include  bands  of  fre- 
quencies, located  below  3  gigahertz,  that  in  the  aggregate 
span  not  less  than  25  megahertz. 

(B)  Permitted  reallocation. — The  Secretary  may,  as 
part  of  such  report,  identify  and  recommend  bands  of  fre- 
quencies for  immediate  reallocation  for  a  mixed  use  pursu- 
ant to  subsection  (b)(2),  but  such  bands  of  frequencies  may 
not  count  toward  the  minimums  required  by  subparagraph 
(A). 

(3)    Delayed    effective    dates. — In    setting    the    rec- 
ommended delayed  effective  dates,  the  Secretary  shall — 

(A)  consider  the  need  to  reallocate  bands  of  fre- 
quencies as  early  as  possible,  taking  into  account  the 
requirements  of  paragraphs  (1)  and  (2)  of  section  115(b); 

(B)  be  based  on  the  useful  remaining  life  of  equipment 
that  has  been  purchased  or  contracted  for  to  operate  on 
identijfied  frequencies; 

(C)  consider  the  need  to  coordinate  frequency  use  with 
other  nations;  and 

(D)  take  into  account  the  relationship  between  the 
costs  to  the  Federal  Government  of  changing  to  different 
frequencies  and  the  benefits  that  may  be  obtained  from 
commercial  and  other  non-Federal  uses  of  the  reassigned 
frequencies. 

(f)  Additional  Reallocation  Report.— If  the  Secretary  re- 
ceives a  notice  from  the  Commission  pursuant  to  section  3002(c)(5) 
of  the  Balanced  Budget  Act  of  1997,  the  Secretary  shall  prepare 
and  submit  to  the  President,  the  Commission,  and  the  Congress  a 
report  recommending  for  reallocation  for  use  other  than  by  Federal 
Government  stations  under  section  305  of  the  1934  Act  (47  U.S.C. 
305),  bands  of  frequencies  that  are  suitable  for  the  licensees  identi- 
fied in  the  Commission's  notice.  The  Commission  shall,  not  later 
than  one  year  after  receipt  of  such  report,  prepare,  submit  to  the 
President  and  the  Congress,  and  implement,  a  plan  for  the  imme- 
diate allocation  and  assignment  of  such  frequencies  under  the  1934 
Act  to  incumbent  licensees  described  in  the  Commission's  notice. 

(g)  Relocation  of  Federal  Government  Stations. —  ^ 


1  Section  113(g)  of  the  National  Telecommunications  and  Information  Administration  Organi- 
zation Act  was  amended  by  subsection  (c)  of  section  1064  of  the  Strom  Thurmond  National  De- 
fense Authorization  Act  for  Fiscal  Year  1999.  The  other  provisions  of  that  section  are  as  foUows: 

SEC.  1064.  DEPARTMENT  OF  DEFENSE  USE  OF  FREQUENCY  SPECTRUM. 

(a)  Finding. — Congress  finds  that  the  report  submitted  to  Congress  by  the  Secretary  of  De- 
fense on  April  2.  1998,  regarding  the  reallocation  of  the  frequency  spectrum  used  or  dedicated 
to  the  Department  of  Defense  and  the  intelligence  community  does  not  include  a  discussion  of 
the  costs  to  the  Department  of  Defense  that  are  associated  with  past  and  potential  future  re- 
allocations of  the  frequency  spectrum,  although  such  a  discussion  was  to  be  included  in  the  re- 
port as  directed  in  connection  with  the  enactment  of  the  National  Defense  Authorization  Act 
for  Fiscal  Year  1998, 

(b)  Additional  Report. — The  Secretary  of  Defense  shall,  not  later  than  October  31,  1998, 
submit  to  the  Committee  on  Armed  Services  of  the  Senate  and  the  Committee  on  National  Secu- 
rity of  the  House  of  Representatives  a  report  that  discusses  the  costs  referred  to  in  subsection 
(a). 

(d)  Reports  on  Costs  of  Relocations.— The  head  of  each  department  or  agency  of  the  Fed- 
eral Government  shall  include  in  the  annual  budget  submission  of  such  department  or  agency 


531 NATL  TELECOMMUNICATIONS  &  INFORMATION  ADMIN.  Sec.  113 

(1)  Eligible  federal  entities. — Any  Federal  entity  that 
operates  a  Federal  Government  station  assigned  to  a  band  of 
frequencies  specified  in  paragraph  (2)  and  that  incurs  reloca- 
tion costs  because  of  the  reallocation  of  frequencies  from  Fed- 
eral use  to  non-Federal  use  shall  receive  payment  for  such 
costs  from  the  Spectrum  Relocation  Fund,  in  accordance  with 
section  118  of  this  Act.  For  purposes  of  this  paragraph,  Federal 
power  agencies  exempted  under  subsection  (c)(4)  that  choose  to 
relocate  from  the  frequencies  identified  for  reallocation  pursu- 
ant to  subsection  (a),  are  eligible  to  receive  payment  under  this 
paragraph. 

(2)  Eligible  frequencies.— The  bands  of  eligible  fre- 
quencies for  purposes  of  this  section  are  as  follows: 

(A)  the  216-220  megahertz  band,  the  1432-1435 
megahertz  band,  the  1710-1755  megahertz  band,  and  the 
2385-2390  megahertz  band  of  frequencies;  and 

(B)  any  other  band  of  frequencies  reallocated  from 
Federal  use  to  non-Federal  use  after  January  1,  2003,  that 
is  assigned  by  competitive  bidding  pursuant  to  section 
309(j)  of  the  Communications  Act  of  1934  (47  U.S.C. 
309(j)),  except  for  bands  of  frequencies  previously  identi- 
fied by  the  National  Telecommunications  and  Information 
Administration  in  the  Spectrum  Reallocation  Final  Report, 
NTIA  Special  Pubhcation  95-32  (1995). 

(3)  Definition  of  relocation  costs.— For  purposes  of 
this  subsection,  the  term  "relocation  costs"  means  the  costs  in- 
curred by  a  Federal  entity  to  achieve  comparable  capability  of 
systems,  regardless  of  whether  that  capability  is  achieved  by 
relocating  to  a  new  frequency  assignment  or  by  utilizing  an 
alternative  technology.  Such  costs  include — 

(A)  the  costs  of  any  modification  or  replacement  of 
equipment,  software,  facilities,  operating  manuals,  train- 
ing costs,  or  regulations  that  are  attributable  to  relocation; 

(B)  the  costs  of  all  engineering,  equipment,  software, 
site  acquisition  and  construction  costs,  as  well  as  any 
legitimate  and  prudent  transaction  expense,  including  out- 
side consultants,  and  reasonable  additional  costs  incurred 
by  the  Federal  entity  that  are  attributable  to  relocation, 
including  increased  recurring  costs  associated  with  the 
replacement  facilities; 

(C)  the  costs  of  engineering  studies,  economic  anal- 
yses, or  other  expenses  reasonably  incurred  in  calculating 
the  estimated  relocation  costs  that  are  provided  to  the 
Commission  pursuant  to  paragraph  (4)  of  this  subsection; 

(D)  the  one-time  costs  of  any  modification  of  equip- 
ment reasonably  necessary  to  accommodate  commercial 
use  of  such  frequencies  prior  to  the  termination  of  the  Fed- 
eral entity's  primary  allocation  or  protected  status,  when 
the  eligible  frequencies  as  defined  in  paragraph  (2)  of  this 
subsection  are  made  available  for  private  sector  uses  by 


to  the  Director  of  the  Office  of  Management  and  Budget  a  report  assessing  the  costs  to  be  in- 
curred by  such  department  or  agency  as  a  result  of  any  frequency  relocations  of  such  depart- 
ment or  agency  that  are  anticipated  under  section  1 13  of  the  National  Telecommunications  In- 
formation Administration  Organization  Act  (47  U.S.C.  923)  as  of  the  date  of  such  report. 
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competitive  bidding  and  a  Federal  entity  retains  primary 
allocation  or  protected  status  in  those  frequencies  for  a  pe- 
riod of  time  after  the  completion  of  the  competitive  bidding 
process;  and 

(E)  the  costs  associated  with  the  accelerated  replace- 
ment of  systems  and  equipment  if  such  acceleration  is  nec- 
essary to  ensure  the  timely  relocation  of  systems  to  a  new 
frequency  assignment. 

(4)  Notice   to  commission  of  estimated  relocation 

COSTS 

(A)  The  Commission  shall  notify  the  NTIA  at  least  18 
months  prior  to  the  commencement  of  any  auction  of  eligi- 
ble frequencies  defined  in  paragraph  (2).  At  least  6  months 
prior  to  the  commencement  of  any  such  auction,  the  NTIA, 
on  behalf  of  the  Federal  entities  and  after  review  by  the 
Office  of  Management  and  Budget,  shall  notify  the  Com- 
mission of  estimated  relocation  costs  and  timelines  for 
such  relocation. 

(B)  Upon  timely  request  of  a  Federal  entity,  the  NTIA 
shall  provide  such  entity  with  information  regarding  an 
alternative  frequency  assignment  or  assignments  to  which 
their  radiocommunications  operations  could  be  relocated 
for  purposes  of  calculating  the  estimated  relocation  costs 
and  timelines  to  be  submitted  to  the  Commission  pursuant 
to  subparagraph  (A). 

(C)  To  the  extent  practicable  and  consistent  with  na- 
tional security  considerations,  the  NTIA  shall  provide  the 
information  required  by  subparagraphs  (A)  and  (B)  by  the 
geographic  location  of  the  Federal  entities'  facilities  or  sys- 
tems and  the  frequency  bands  used  by  such  facilities  or 
systems. 

(5)  Notice  to  congressional  committees  and  gao.— The 
NTIA  shall,  at  the  time  of  providing  an  initial  estimate  of  relo- 
cation costs  to  the  Commission  under  paragraph  (4)(A),  submit 
to  Committees  on  Appropriations  and  Energy  and  Commerce  of 
the  House  of  Representatives  for  approval,  to  the  Committees 
on  Appropriations  and  Commerce,  Science,  and  Transportation 
of  the  Senate  for  approval,  and  to  the  Comptroller  General  a 
copy  of  such  estimate  and  the  timelines  for  relocation.  Unless 
disapproved  within  30  days,  the  estimate  shall  be  approved.  If 
disapproved,  the  NTIA  may  resubmit  a  revised  initial  estimate. 

(6)  Implementation  of  procedures.— The  NTIA  shall 
take  such  actions  as  necessary  to  ensure  the  timely  relocation 
of  Federal  entities'  spectrum-related  operations  from  fre- 
quencies defined  in  paragraph  (2)  to  frequencies  or  facihties  of 
comparable  capability.  Upon  a  finding  by  the  NTIA  that  a  Fed- 
eral entity  has  achieved  comparable  capability  of  systems  by 
relocating  to  a  new  frequency  assignment  or  by  utilizing  an 
alternative  technology,  the  NTIA  shall  terminate  the  entity's 
authorization  and  notify  the  Commission  that  the  entity's  relo- 
cation has  been  completed.  The  NTIA  shall  also  terminate  such 
entity's  authorization  if  the  NTIA  determines  that  the  entity 
has  unreasonably  failed  to  comply  with  the  timeline  for  reloca- 
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tion  submitted  by  the  Director  of  the  Office  of  Management 

and  Budget  under  section  118(d)(2)(B). 

(h)  Federal  Action  To  Expedite  Spectrum  Transfer.— Any 
Federal  Government  station  which  operates  on  electromagnetic 
spectrum  that  has  been  identified  in  any  reallocation  report  under 
this  section  shall,  to  the  maximum  extent  practicable  through  the 
use  of  the  authority  granted  under  subsection  (g)  and  any  other  ap- 
plicable provision  of  law,  take  action  to  relocate  its  spectrum  use 
to  other  frequencies  that  are  reserved  for  Federal  use  or  to  consoli- 
date its  spectnun  use  with  other  Federal  Government  stations  in 
a  manner  that  maximizes  the  spectrum  available  for  non-Federal 
use. 

(i)  Definition. — For  purposes  of  this  section,  the  term  "Federal 
entity"  means  any  department,  agency,  or  other  instrumentality  of 
the  Federal  Government  that  utilizes  a  Government  station  license 
obtained  under  section  305  of  the  1934  Act  (47  U.S.C.  305). 

SEC.  114.   [47  U.S.C.  924]  WITHDRAWAL  OR  LIMITATION  OF  ASSIGN- 
MENT TO  FEDERAL  GOVERNMENT  STATIONS. 

(a)  In  General.— The  President  shall— 

(1)  within  6  months  after  receipt  of  a  report  by  the  Sec- 
retary under  subsection  (a),  (d)(1),  or  (f)  of  section  113,  with- 
draw the  assignment  to  a  Federal  Government  station  of  any 
frequency  which  the  report  recommends  for  immediate  re- 
allocation; 

(2)  within  any  such  6-month  period,  limit  the  assignment 
to  a  Federal  Government  station  of  any  frequency  which  the 
report  recommends  be  made  immediately  available  for  mixed 
use  under  section  113(b)(2); 

(3)  by  the  delayed  effective  date  recommended  by  the  Sec- 
retary under  section  113(e)  (except  as  provided  in  subsection 
(b)(4)  of  this  section),  withdraw  or  limit  the  assignment  to  a 
Federal  Government  station  of  any  frequency  which  the  report 
recommends  be  reallocated  or  made  available  for  mixed  use  on 
such  delayed  effective  date; 

(4)  assign  or  reassign  other  frequencies  to  Federal  Govern- 
ment stations  as  necessary  to  adjust  to  such  withdrawal  or 
limitation  of  assignments;  and 

(5)  transmit  a  notice  and  description  to  the  Commission 
and  each  House  of  Congress  of  the  actions  taken  under  this 
subsection. 

(b)  Exceptions.— 

(1)  Authority  to  substitute.— If  the  President  deter- 
mines that  a  circumstance  described  in  paragraph  (2)  exists, 
the  President — 

(A)  may  substitute  an  alternative  frequency  or  fre- 
quencies for  the  frequency  that  is  subject  to  such  deter- 
mination and  withdraw  (or  limit)  the  assignment  of  that 
alternative  frequency  in  the  manner  required  by  sub- 
section (a);  and 

(B)  shall  submit  a  statement  of  the  reasons  for  taking 
the  action  described  in  subparagraph  (A)  to  the  Commis- 
sion, Committee  on  Energy  and  Commerce  of  the  House  of 
Representatives,  and  the  Committee  on  Commerce, 
Science,  and  Transportation  of  the  Senate. 
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(2)  Grounds  for  substitution.— For  purposes  of  para- 
graph (1),  the  following  circumstances  are  described  in  this 
paragraph: 

(A)  the  reassignment  would  seriously  jeopardize  the 
national  defense  interests  of  the  United  States; 

(B)  the  frequency  proposed  for  reassignment  is 
uniquely  suited  to  meeting  important  governmental  needs; 

(C)  the  reassignment  would  seriously  jeopardize  public 
health  or  safety; 

(D)  the  reassignment  will  result  in  costs  to  the  Federal 
Government  that  are  excessive  in  relation  to  the  benefits 
that  may  be  obtained  from  commercial  or  other  non-Fed- 
eral uses  of  the  reassigned  frequency;  or 

(E)  the  reassignment  will  disrupt  the  existing  use  of  a 
Federal  Government  band  of  frequencies  by  amateur  radio 
licensees. 

(3)  Criteria  for  substituted  frequencies.— For  pur- 
poses of  paragraph  (1),  a  frequency  may  not  be  substituted  for 
a  frequency  identified  and  recommended  by  the  report  of  the 
Secretary  under  section  113(a)  unless  the  substituted  fre- 
quency also  meets  each  of  the  criteria  specified  by  section 
113(a). 

(4)  Delays  in  implementation.— If  the  President  deter- 
mines that  any  action  cannot  be  completed  by  the  delayed 
effective  date  recommended  by  the  Secretary  pursuant  to  sec- 
tion 113(e),  or  that  such  an  action  by  such  date  would  result 
in  a  frequency  being  unused  as  a  consequence  of  the  Commis- 
sion's plan  under  section  115,  the  President  may — 

(A)  withdraw  or  limit  the  assignment  to  Federal  Gov- 
ernment stations  on  a  later  date  that  is  consistent  with 
such  plan,  except  that  the  President  shall  notify  each  com- 
mittee specified  in  paragraph  (1)(B)  and  the  Commission  of 
the  reason  that  withdrawal  or  limitation  at  a  later  date  is 
required;  or 

(B)  substitute  alternative  frequencies  pursuant  to  the 
provisions  of  this  subsection. 

SEC.  115.    [47   U.S.C.   925]   DISTRIBUTION   OF   FREQUENCIES   BY  THE 
COMMISSION. 

(a)  Allocation  and  Assignment  of  Immediately  Available 
Frequencies. — With  respect  to  the  frequencies  made  available  for 
immediate  reallocation  pursuant  to  section  113(e)(2),  the  Commis- 
sion, not  later  than  18  months  after  the  date  of  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of  1993,  shall  issue  regulations 
to  allocate  such  frequencies  and  shall  propose  regulations  to  assign 
such  frequencies. 

(b)  Allocation  and  Assignment  of  Remaining  Available 
Frequencies. — With  respect  to  the  frequencies  made  available  for 
reallocation  pursuant  to  section  113(e)(3),  the  Commission  shall, 
not  later  than  1  year  after  receipt  of  the  initial  reallocation  report 
required  by  section  113(a),  prepare,  submit  to  the  President  and 
the  Congress,  and  implement,  a  plan  for  the  allocation  and  assign- 
ment under  the  1934  Act  of  such  frequencies.  Such  plan  shall — 

(1)  not  propose  the  immediate  allocation  and  assignment  of 
all  such  frequencies  but,  taking  into  account  the  timetable  rec- 
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ommended  by  the  Secretary  pursuant  to  section  113(e),  shall 
propose — 

(A)  gradually  to  allocate  and  assign  the  frequencies  re- 
maining, after  making  the  reservation  required  by  sub- 
paragraph (B),  over  the  course  of  10  years  beginning  on 
the  date  of  submission  of  such  plan;  and 

(B)  to  reserve  a  significant  portion  of  such  frequencies 
for  allocation  and  assignment  beginning  after  the  end  of 
such  10-year  period; 

(2)  contain  appropriate  provisions  to  ensure — 

(A)  the  availability  of  frequencies  for  new  technologies 
and  services  in  accordance  with  the  policies  of  section  7  of 
the  1934  Act  (47  U.S.C.  157); 

(B)  the  availability  of  frequencies  to  stimulate  the 
development  of  such  technologies;  and 

(C)  the  safety  of  life  and  property  in  accordance  with 
the  policies  of  section  1  of  the  1934  Act  (47  U.S.C.  151); 

(3)  address  (A)  the  feasibility  of  reallocating  portions  of  the 
spectrum  from  current  commercial  and  other  non-Federal  uses 
to  provide  for  more  efficient  use  of  the  spectrum,  and  (B)  inno- 
vation and  marketplace  developments  that  may  affect  the  rel- 
ative efficiencies  of  different  spectrum  allocations; 

(4)  not  prevent  the  Commission  from  allocating  fre- 
quencies, and  assigning  licenses  to  use  frequencies,  not  in- 
cluded in  the  plan;  and 

(5)  not  preclude  the  Commission  from  making  changes  to 
the  plan  in  future  proceedings. 

(c)  Allocation  and  Assignment  of  Frequencies  Identified 
IN  THE  Second  Reallocation  Report.— 

(1)  Plan  and  implementation.— With  respect  to  the  fre- 
quencies made  available  for  reallocation  pursuant  to  section 
113(b)(3),  the  Commission  shall,  not  later  than  one  year  after 
receipt  of  the  second  reallocation  report  required  by  section 
113(a),  prepare,  submit  to  the  President  and  the  Congress,  and 
implement,  a  plan  for  the  immediate  allocation  and  assignment 
under  the  1934  Act  of  all  such  frequencies  in  accordance  with 
section  309(j)  of  such  Act. 

(2)  Contents. — The  plan  prepared  by  the  Commission 
under  paragraph  (1)  shall  consist  of  a  schedule  of  allocation 
and  assignment  of  those  frequencies  in  accordance  with  section 
309(j)  of  the  1934  Act  in  time  for  the  assignment  of  those  H- 
censes  or  permits  by  September  30,  2002. 

SEC.  116.  [47  U.S.C.  926]  AUTHORITY  TO  RECOVER  REASSIGNED  FRE- 
QUENCIES. 

(a)  Authority  of  President. — Subsequent  to  the  withdrawal 
of  assignment  to  Federal  Government  stations  pursuant  to  section 
114,  the  President  may  reclaim  reassigned  frequencies  for  reassign- 
ment to  Federal  Government  stations  in  accordance  with  this  sec- 
tion. 

(b)  Procedure  for  Reclaiming  Frequencies.— 

(1)  Unallocated  frequencies. — If  the  frequencies  to  be 
reclaimed  have  not  been  allocated  or  assigned  by  the  Commis- 
sion pursuant  to  the  1934  Act,  the  President  shall  follow  the 
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procedures  for  substitution  of  frequencies  established  by  sec- 
tion 114(b)  of  this  part. 

(2)  Allocated  frequencies. — If  the  frequencies  to  be  re- 
claimed have  been  allocated  or  assigned  by  the  Commission, 
the  President  shall  follow  the  procedures  for  substitution  of 
frequencies  established  by  section  114(b)  of  this  part,  except 
that  the  statement  required  by  section  114(b)(1)(B)  shall 
include — 

(A)  a  timetable  to  accommodate  an  orderly  transition 
for  licensees  to  obtain  new  frequencies  and  equipment  nec- 
essary for  its  utilization;  and 

(B)  an  estimate  of  the  cost  of  displacing  spectnmi 
users  licensed  by  the  Commission. 

(c)  Costs  of  Reclaiming  Frequencies.— The  Federal  Govern- 
ment shall  bear  all  costs  of  reclaiming  frequencies  pursuant  to  this 
section,  including  the  cost  of  equipment  which  is  rendered  unus- 
able, the  cost  of  relocating  operations  to  a  different  frequency,  and 
any  other  costs  that  are  directly  attributable  to  the  reclaiming  of 
the  frequency  pursuant  to  this  section,  and  there  are  authorized  to 
be  appropriated  such  sums  as  may  be  necessary  to  carry  out  the 
purposes  of  this  section. 

(d)  Effective  Date  of  Reclaimed  Frequencies.— The  Com- 
mission shall  not  withdraw  licenses  for  any  reclaimed  frequencies 
until  the  end  of  the  fiscal  year  following  the  fiscal  year  in  which 
a  statement  under  section  114(b)(1)(B)  pertaining  to  such  fre- 
quencies is  received  by  the  Commission. 

(e)  Effect  on  Other  Law. — Nothing  in  this  section  shall  be 
construed  to  limit  or  otherwise  affect  the  authority  of  the  President 
under  section  706  of  the  1934  Act  (47  U.S.C.  606). 

SEC.  117.  [47  U.S.C.  927]  EXISTING  ALLOCATION  AND  TRANSFER  AU- 
THORITY RETAINED. 

(a)  Additional  Reallocation. — Nothing  in  this  part  prevents 
or  limits  additional  reallocation  of  spectrum  from  the  Federal  Gov- 
ernment to  other  users. 

(b)  Implementation  of  New  Technologies  and  Services. — 
Notwithstanding  any  other  provision  of  this  part — 

(1)  the  Secretary  may,  consistent  with  section  104(e)  of 
this  Act,  at  any  time  allow  frequencies  allocated  on  a  primary 
basis  for  Federal  Government  use  to  be  used  by  non-Federal  li- 
censees on  a  mixed-use  basis  for  the  purpose  of  facilitating  the 
prompt  implementation  of  new  technologies  or  services  and  for 
other  purposes;  and 

(2)  the  Commission  shall  make  any  allocation  and  licens- 
ing decisions  with  respect  to  such  frequencies  in  a  timely  man- 
ner and  in  no  event  later  than  the  date  required  by  section  7 
of  the  1934  Act. 

SEC.  118.  [47  U.S.C.  928]  SPECTRUM  RELOCATION  FUND. 

(a)  Establishment  of  Spectrum  Relocation  Fund. — There  is 
established  on  the  books  of  the  Treasury  a  separate  fund  to  be 
known  as  the  "Spectrum  Relocation  Fund"  (in  this  section  referred 
to  as  the  "Fund"),  which  shall  be  administered  by  the  Office  of 
Management  and  Budget  (in  this  section  referred  to  as  "0MB"),  in 
consultation  with  the  NTIA. 
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(b)  Crediting  of  Receipts. — The  Fund  shall  be  credited  with 
the  amounts  specified  in  section  309(j)(8)(D)  of  the  Communications 
Act  of  1934  (47  U.S.C.  309(j)(8)(D)). 

(c)  Used  To  Pay  Relocation  Costs. — The  amounts  in  the 
Fund  from  auctions  of  eligible  frequencies  are  authorized  to  be 
used  to  pay  relocation  costs,  as  defined  in  section  113(g)(3)  of  this 
Act,  of  an  eligible  Federal  entity  incurring  such  costs  with  respect 
to  relocation  from  those  frequencies. 

(d)  Fund  Availability.— 

(1)  Appropriation. — There  are  hereby  appropriated  from 
the  Fund  such  sums  as  are  required  to  pay  the  relocation  costs 
specified  in  subsection  (c). 

(2)  Transfer  conditions. — None  of  the  funds  provided 
under  this  subsection  may  be  transferred  to  any  eligible  Fed- 
eral entity — 

(A)  unless  the  Director  of  0MB  has  determined,  in 
consultation  with  the  NTIA,  the  appropriateness  of  such 
costs  and  the  timeline  for  relocation;  and 

(B)  until  30  days  after  the  Director  of  OMB  has  sub- 
mitted to  the  Committees  on  Appropriations  and  Energy 
and  Commerce  of  the  House  of  Representatives  for  ap- 
proval, to  the  Committees  on  Appropriations  and  Com- 
merce, Science,  and  Transportation  of  the  Senate  for  ap- 
proval, and  to  the  Comptroller  General  a  detailed  plan  de- 
scribing specifically  how  the  sums  transferred  from  the 
Fund  will  be  used  to  pay  relocation  costs  in  accordance 
with  such  subsection  and  the  timeline  for  such  relocation. 

Unless  disapproved  within  30  days,  the  amounts  in  the  Fund 
shall  be  available  immediately.  If  the  plan  is  disapproved,  the 
Director  may  resubmit  a  revised  plan. 

(3)  Reversion  of  unused  funds. — Any  auction  proceeds 
in  the  Fund  that  are  remaining  after  the  payment  of  the  relo- 
cation costs  that  are  payable  from  the  Fund  shall  revert  to  and 
be  deposited  in  the  general  fund  of  the  Treasury  not  later  than 
8  years  after  the  date  of  the  deposit  of  such  proceeds  to  the 
Fund. 

(e)  Transfer  to  Eligible  Federal  Entities.— 

(1)  Transfer.— 

(A)  Amounts  made  available  pursuant  to  subsection 
(d)  shall  be  transferred  to  eligible  Federal  entities,  as  de- 
fined in  section  113(g)(1)  of  this  Act. 

(B)  An  eligible  Federal  entity  may  receive  more  than 
one  such  transfer,  but  if  the  sum  of  the  subsequent  trans- 
fer or  transfers  exceeds  10  percent  of  the  original 
transfer — 

(i)  such  subsequent  transfers  are  subject  to  prior 
approval  by  the  Director  of  OMB  as  required  by  sub- 
section (d)(2)(A); 

(ii)  the  notice  to  the  committees  containing  the 
plan  required  by  subsection  (d)(2)(B)  shall  be  not  less 
than  45  days  prior  to  the  date  of  the  transfer  that 
causes  such  excess  above  10  percent; 
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(iii)  such  notice  shall  include,  in  addition  to  such 
plan,  an  explanation  of  need  for  such  subsequent 
transfer  or  transfers;  and 

(iv)  the  Comptroller  General  shall,  within  30  days 
after  receiving  such  plan,  review  such  plan  and  submit 
to  such  committees  an  assessment  of  the  explanation 
for  the  subsequent  transfer  or  transfers. 
(C)  Such  transferred  amounts  shall  be  credited  to  the 
appropriations  account  of  the  eligible  Federal  entity  which 
has  incurred,  or  will  incur,  such  costs,  and  shall,  subject 
to  paragraph  (2),  remain  available  until  expended. 
(2)  Retransfer  to  fund. — An  eligible  Federal  entity  that 
has   received  such  amounts   shall  report  its   expenditures  to 
0MB  and  shall  transfer  any  amounts  in  excess  of  actual  relo- 
cation costs  back  to  the  Fund  immediately  after  the  NTIA  has 
notified  the  Commission  that  the  entity's  relocation  is  com- 
plete, or  has  determined  that  such  entity  has  unreasonably 
failed    to    complete    such    relocation   in    accordance    with   the 
timeline  required  by  subsection  (d)(2)(A). 

PART  C— SPECIAL  AND  TEMPORARY 
PROVISIONS 

SEC.  151.  AUTHORIZATION   OF  APPROPRIATIONS   FOR  ADMINISTRA- 
TION. 

There  are  authorized  to  be  appropriated  for  the  administration 
of  the  NTIA  $17,600,000  for  fiscal  year  1992  and  $17,900,000  for 
fiscal  year  1993,  and  such  sums  as  may  be  necessary  for  increases 
resulting  from  adjustments  in  salary,  pay,  retirement,  other  em- 
ployee benefits  required  by  law,  and  other  nondiscretionary  costs. 

SEC.  152.  NATIONAL    ENDOWMENT   FOR   CHILDREN'S   EDUCATIONAL 
TELEVISION. 

******* 

[Section  152  contained  amendments  to  section  394(h)  of  the 
Communications  Act  of  1934.] 
SEC.  153.  PEACESAT  PROGRAM. 

******* 

[Section  153  contained  amendments  to  section  2(a)  of  Public 
Law  101-555  (NTIA  Authorization  for  FY  1990-91)  printed  else- 
where in  this  compilation.] 
SEC.  154.  COMMUNICATIONS  FOR  RURAL  HEALTH  PROVIDERS. 

(a)  Purpose. — It  is  the  purpose  of  this  section  to  improve  the 
ability  of  rural  health  providers  to  use  communications  to  obtain 
health  information  and  to  consult  with  others  concerning  the  deliv- 
ery of  patient  care.  Such  enhanced  communications  ability  may  as- 
sist in — 

(1)  improving  and  extending  the  training  of  rural  health 
professionals;  and 

(2)  improving  the  continuity  of  patient  care  in  rural  areas. 

(b)  Advisory  Panel. — The  Secretary  of  Commerce,  in  conjunc- 
tion with  the  Secretary  of  Health  and  Human  Services,  shall  estab- 
lish an  advisory  panel  (hereafter  in  this  section  referred  to  as  the 
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"Panel")  to  develop  recommendations  for  the  improvement  of  rural 
health  care  through  the  collection  of  information  needed  by  pro- 
viders and  the  improvement  in  the  use  of  communications  to  dis- 
seminate such  information. 

(c)  Composition  of  Panel. — The  Panel  shall  be  composed  of 
individuals  from  organizations  with  rural  constituencies  and  practi- 
tioners from  health  care  disciplines,  representatives  of  the  National 
Library  of  Medicine,  and  representatives  of  different  health  profes- 
sions schools,  including  nurse  practitioners. 

(d)  Selection  of  Consultants.— The  Panel  may  select  con- 
sultants to  provide  advice  to  the  Panel  regarding  the  types  of  infor- 
mation that  rural  health  care  practitioners  need,  the  procedures  to 
gather  and  disseminate  such  information,  and  the  types  of  commu- 
nications equipment  and  training  needed  by  rural  health  care  prac- 
titioners to  obtain  access  to  such  information. 

(e)  Report  to  Congress.— Not  later  than  1  year  after  the 
Panel  is  established  under  subsection  (b),  the  Secretary  of  Com- 
merce shall  prepare  and  submit,  to  the  Committee  on  Commerce, 
Science,  and  Transportation  and  the  Committee  on  Labor  and 
Human  Resources  of  the  Senate  and  the  Committee  on  Energy  and 
Commerce  of  the  House  of  Representatives,  a  report  summarizing 
the  recommendations  made  by  the  Panel  under  subsection  (b). 

(f)  Authorization  of  Appropriations.— There  is  authorized  to 
be  appropriated  to  the  Secretary  of  Commerce  to  carry  out  this  sec- 
tion $1,000,000  to  remain  available  until  expended. 

SEC.  155.  REPORT  ON  THE  ROLE  OF  TELECOMMUNICATIONS  IN  HATE 
CRIMES. 

(a)  Requirement  of  Report.— Within  240  days  after  the  date 
of  enactment  of  this  Act,  the  NTIA,  with  the  assistance  of  the  Com- 
mission, the  Department  of  Justice,  and  the  United  States  Com- 
mission on  Civil  Rights,  shall  prepare  a  report  on  the  role  of  tele- 
communications in  crimes  of  hate  and  violent  acts  against  ethnic, 
religious,  and  racial  minorities  and  shall  submit  such  report  to  the 
Committee  on  Energy  and  Commerce  of  the  House  of  Representa- 
tives and  the  Committee  on  Commerce,  Science,  and  Transpor- 
tation of  the  Senate. 

(b)  Scope  of  Report. — The  report  required  by  subsection  (a) 
shall— 

(1)  analyze  information  on  the  use  of  telecommunications, 
including  broadcast  television  and  radio,  cable  television,  pub- 
lic access  television,  computer  bulletin  boards,  and  other  elec- 
tronic media,  to  advocate  and  encourage  violent  acts  and  the 
commission  of  crimes  of  hate,  as  described  in  the  Hate  Crimes 
Statistics  Act  (28  U.S.C.  534),  against  ethnic,  religious,  and  ra- 
cial minorities. 

(2)  include  any  recommendations  deemed  appropriate  and 
necessary  by  the  NTIA. 
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SEC.  156.  ASSESSMENT     OF     ELECTROMAGNETIC      SPECTRUM     RE- 
ALLOCATION. 1 

(a)  Review  and  Assessment  of  Electromagnetic  Spectrum 
Reallocation.— 

(1)  Review  and  assessment  required.— The  Secretary  of 
Commerce,  acting  through  the  Assistant  Secretary  and  in  co- 
ordination with  the  Chairman  of  the  Federal  Communications 
Commission,  shall  convene  an  interagency  review  and  assess- 
ment of — 

(A)  the  progress  made  in  implementation  of  national 
spectrum  planning; 

(B)  the  reallocation  of  Federal  Government  spectrum 
to  non-Federal  use,  in  accordance  with  the  amendments 


1  Section  156  was  added  by  section  1062(a)  of  the  National  Defense  Authorization  Act  for  Fis- 
cal Year  2000  (P.L.  106-65).  Subsections  (b)  and  (c)  of  section  1062  of  that  Act  provided  as  fol- 
lows: 

(b)  Surrender  of  Department  of  Defense  Spectrum. — 

(1)  In  general. — If,  in  order  to  make  available  for  other  use  a  band  of  frequencies  of 
which  it  is  a  primary  user,  the  Department  of  Defense  is  required  to  surrender  use  of  such 
band  of  frequencies,  the  Department  shall  not  surrender  use  of  such  band  of  frequencies 
until — 

(A)  the  National  Telecommunications  and  Information  Administration,  in  consultation 
with  the  Federal  Communications  Commission,  identifies  and  makes  available  to  the 
Department  for  its  primary  use,  if  necessary,  an  alternative  band  or  bands  of  fre- 
quencies as  a  replacement  for  the  band  to  be  so  surrendered;  and 

(B)  the  Secretary  of  Commerce,  the  Secretary  of  Defense,  and  the  Chairman  of  the 
Joint  Chiefs  of  Staff  jointly  certify  to  the  Committee  on  Armed  Services  and  the  Com- 
mittee on  Commerce,  Science,  and  Transportation  of  the  Senate,  and  the  Committee  on 
Armed  Services  and  the  Committee  on  Commerce  of  the  House  of  Representatives,  that 
such  alternative  band  or  bands  provides  comparable  technical  characteristics  to  restore 
essential  military  capability  that  will  be  lost  as  a  result  of  the  band  of  frequencies  to 
be  so  surrendered. 

(2)  Exception. — Paragraph  (1)  shall  not  apply  to  a  band  of  frequencies  that  has  been 
identified  for  reallocation  in  accordance  with  title  VI  of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (Public  Law  103-66;  107  Stat.  379)  and  title  III  of  the  Balanced  Budget  Act 
of  1997  (Public  Law  105-33,  111  Stat.  258),  other  than  a  band  of  frequencies  that  is  re- 
claimed pursuant  to  subsection  (c). 

(c)  Reassignment  to  Federal  Government  for  Use  by  Department  of  Defense  of  Cer- 
tain Frequency  Spectrum  Recommended  for  Reallocation. — (1)  Notwithstanding  any  provi- 
sion of  the  National  Telecommunications  and  Information  Administration  Organization  Act  or 
the  Balanced  Budget  Act  of  1997,  the  President  shall  reclaim  for  exclusive  Federal  Government 
use  on  a  primary  basis  by  the  Department  of  Defense — 

(A)  the  bands  of  frequencies  aggregating  3  megahertz  located  between  138  and  144  mega- 
hertz that  were  recommended  for  reallocation  in  the  second  reallocation  report  under  sec- 
tion 113(a)  of  that  Act;  and 

(B)  the  band  of  frequency  aggregating  5  megahertz  located  between  1385  megahertz  and 
1390  megahertz,  inclusive,  that  was  so  recommended  for  reallocation. 

******* 
Section  1705  of  the  Floyd  D.  Spence  National  Defense  Authorization  Act  for  Fiscal  Year  2001 
(P.L.  106-398)  also  contained  the  following  provision  related  to  the  spectrum  use  by  the  Depart- 
ment of  Defense. 

SEC.  1705.  REPORT  ON  PROGRESS  ON  SPECTRUM  SHARING. 

(ai  Study  Required. — The  Secretary  of  Defense,  in  consultation  with  the  Attorney  General 
and  the  Secretary  of  Commerce,  shall  provide  for  the  conduct  of  an  engineering  study  to 
identify — 

(1)  any  portion  of  the  138-144  megahertz  band  that  the  Department  of  Defense  can  share 
in  various  geographic  regions  with  public  safety  radio  services; 

(2)  any  measures  required  to  prevent  harmful  interference  between  Department  of  De- 
fense systems  and  the  public  safety  systems  proposed  for  operation  on  those  frequencies; 
and 

(3)  a  reasonable  schedule  for  implementation  of  such  sharing  of  frequencies. 

(b)  Submission  of  Interim  Report. — Within  one  year  after  the  date  of  the  enactment  of 
this  Act,  the  Secretary  of  Defense  shall  submit  to  the  Committee  on  Armed  Services  of  the  Sen- 
ate and  the  Committee  on  Armed  Services  of  the  House  of  Representatives  an  interim  report 
on  the  progress  of  the  study  conducted  pursuant  to  subsection  (a). 

(c)  Report— Not  later  than  January  1,  2002,  the  Secretary  of  Commerce  and  the  Chairman 
of  the  Federal  Communications  Commission  shall  jointly  submit  a  report  to  Congress  on  alter- 
native frequencies  available  for  use  by  public  safety  systems. 
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made  by  title  VI  of  the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Public  Law  103-66;  107  Stat.  379)  and  title  III  of 
the  Balanced  Budget  Act  of  1997  (Pubhc  Law  105-33;  111 
Stat.  258);  and 

(C)  the  implications  for  such  reallocations  to  the  af- 
fected Federal  executive  agencies. 

(2)  Coordination. — The  assessment  shall  be  conducted  in 
coordination  with  affected  Federal  executive  agencies  through 
the  Interdepartmental  Radio  Advisory  Committee. 

(3)  Cooperation  and  assistance.— Affected  Federal  exec- 
utive agencies  shall  cooperate  with  the  Assistant  Secretary  in 
the  conduct  of  the  review  and  assessment  and  furnish  the 
Assistant  Secretary  with  such  information,  support,  and  assist- 
ance, not  inconsistent  with  law,  as  the  Assistant  Secretary  may 
consider  necessary  in  the  performance  of  the  review  and 
assessment. 

(4)  Attention  to  particular  subjects  required.— In  the 
conduct  of  the  review  and  assessment,  particular  attention 
shall  be  given  to — 

(A)  the  effect  on  critical  military  and  intelligence  capa- 
bilities, civil  space  programs,  and  other  Federal  Govern- 
ment systems  used  to  protect  public  safety  of  the  reallo- 
cated spectrum  described  in  paragraph  (1)(B)  of  this  sub- 
section; 

(B)  the  anticipated  impact  on  critical  military  and 
intelligence  capabilities,  future  military  and  intelligence 
operational  requirements,  national  defense  modernization 
programs,  and  civil  space  programs,  and  other  Federal 
Government  systems  used  to  protect  public  safety,  of  fu- 
ture potential  reallocations  to  non-Federal  use  of  bands  of 
the  electromagnetic  spectrum  that  are  currently  allocated 
for  use  by  the  Federal  Government;  and 

(C)  future  spectrum  requirements  of  agencies  in  the 
Federal  Government. 

(b)  Submission  of  Report.— The  Secretary  of  Commerce,  in 
coordination  with  the  heads  of  the  affected  Federal  executive  agen- 
cies, and  the  Chairman  of  the  Federal  Communications  Commis- 
sion shall  submit  to  the  President,  the  Committee  on  Armed  Serv- 
ices and  the  Committee  on  Commerce,  Science,  and  Transportation 
of  the  Senate,  and  the  Committee  on  Armed  Services,  the  Com- 
mittee on  Commerce,  and  the  Committee  on  Science  of  the  House 
of  Representatives,  not  later  than  October  1,  2000,  a  report  pro- 
viding the  results  of  the  assessment  required  by  subsection  (a). 

SEC.  157.  [47  U.S.C.  941]  CHILD-FRIENDLY  SECOND-LEVEL  INTERNET 
DOMAIN. 

(a)  Responsibilities. — The  NTIA  shall  require  the  registry  se- 
lected to  operate  and  maintain  the  United  States  country  code 
Internet  domain  to  establish,  operate,  and  maintain  a  second-level 
domain  within  the  United  States  country  code  domain  that  pro- 
vides access  only  to  material  that  is  suitable  for  minors  and  not 
harmful  to  minors  (in  this  section  referred  to  as  the  "new  domain"). 

(b)  Conditions  of  Contracts.— 

(1)  Initial  registry.— The  NTIA  shall  not  exercise  any  op- 
tion periods  under  any  contract  between  the  NTIA  and  the  ini- 
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tial  registry  to  operate  and  maintain  the  United  States  country 
code  Internet  domain  unless  the  initial  registry  agrees,  during 
the  90-day  period  beginning  upon  the  date  of  the  enactment  of 
the  Dot  Kids  Implementation  and  Efficiency  Act  of  2002,  to 
carry  out,  and  to  operate  the  new  domain  in  accordance  with, 
the  requirements  under  subsection  (c).  Nothing  in  this  sub- 
section shall  be  construed  to  prevent  the  initial  registry  of  the 
United  States  country  code  Internet  domain  from  participating 
in  the  NTIA's  process  for  selecting  a  successor  registry  or  to 
prevent  the  NTIA  from  awarding,  to  the  initial  registry,  the 
contract  to  be  successor  registry  subject  to  the  requirements  of 
paragraph  (2). 

(2)  Successor  registries.— The  NTIA  shall  not  enter  into 
any  contract  for  operating  and  maintaining  the  United  States 
country  code  Internet  domain  with  any  successor  registry  un- 
less such  registry  enters  into  an  agreement  with  the  NTIA, 
during  the  90-day  period  after  selection  of  such  registry,  that 
provides  for  the  registry  to  carry  out,  and  the  new  domain  to 
operate  in  accordance  with,  the  requirements  under  subsection 
(c). 

(c)  Requirements  of  New  Domain. — The  registry  and  new  do- 
main shall  be  subject  to  the  following  requirements: 

(1)  Written  content  standards  for  the  new  domain,  except 
that  the  NTIA  shall  not  have  any  authority  to  establish  such 
standards. 

(2)  Written  agreements  with  each  registrar  for  the  new  do- 
main that  require  that  use  of  the  new  domain  is  in  accordance 
with  the  standards  and  requirements  of  the  registry. 

(3)  Written  agreements  with  registrars,  which  shall  re- 
quire registrars  to  enter  into  written  agreements  with  reg- 
istrants, to  use  the  new  domain  in  accordance  with  the  stand- 
ards and  requirements  of  the  registry. 

(4)  Rules  and  procedures  for  enforcement  and  oversight 
that  minimize  the  possibility  that  the  new  domain  provides  ac- 
cess to  content  that  is  not  in  accordance  with  the  standards 
and  requirements  of  the  registry. 

(5)  A  process  for  removing  from  the  new  domain  any  con- 
tent that  is  not  in  accordance  with  the  standards  and  require- 
ments of  the  registry. 

(6)  A  process  to  provide  registrants  to  the  new  domain 
with  an  opportunity  for  a  prompt,  expeditious,  and  impartial 
dispute  resolution  process  regarding  any  material  of  the  reg- 
istrant excluded  from  the  new  domain. 

(7)  Continuous  and  uninterrupted  service  for  the  new  do- 
main during  any  transition  to  a  new  registry  selected  to  oper- 
ate and  maintain  new  domain  or  the  United  States  country 
code  domain. 

(8)  Procedures  and  mechanisms  to  promote  the  accuracy  of 
contact  information  submitted  by  registrants  and  retained  by 
registrars  in  the  new  domain. 

(9)  Operationality  of  the  new  domain  not  later  than  one 
year  after  the  date  of  the  enactment  of  the  Dot  Kids  Implemen- 
tation and  Efficiency  Act  of  2002. 
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(10)  Written  agreements  with  registrars,  which  shall  re- 
quire registrars  to  enter  into  written  agreements  with  reg- 
istrants, to  prohibit  two-way  and  multiuser  interactive  services 
in  the  new  domain,  unless  the  registrant  certifies  to  the  reg- 
istrar that  such  service  will  be  offered  in  compliance  with  the 
content  standards  established  pursuant  to  paragraph  (1)  and  is 
designed  to  reduce  the  risk  of  exploitation  of  minors  using  such 
two-way  and  multiuser  interactive  services. 

(11)  Written  agreements  with  registrars,  which  shall  re- 
quire registrars  to  enter  into  written  agreements  with  reg- 
istrants, to  prohibit  hyperlinks  in  the  new  domain  that  take 
new  domain  users  outside  of  the  new  domain. 

(12)  Any  other  action  that  the  NTIA  considers  necessary  to 
establish,  operate,  or  maintain  the  new  domain  in  accordance 
with  the  purposes  of  this  section. 

(d)  Option  Periods  for  Initial  Registry. — The  NTIA  shall 
grant  the  initial  registry  the  option  periods  available  under  the 
contract  between  the  NTIA  and  the  initial  registry  to  operate  and 
maintain  the  United  States  country  code  Internet  domain  if,  and 
may  not  grant  such  option  periods  unless,  the  NTIA  finds  that  the 
initial  registry  has  satisfactorily  performed  its  obligations  under 
this  Act  and  under  the  contract.  Nothing  in  this  section  shall  pre- 
empt or  alter  the  NTIA's  authority  to  terminate  such  contract  for 
the  operation  of  the  United  States  country  code  Internet  domain  for 
cause  or  for  convenience. 

(e)  Treatment  of  Registry  and  Other  Entities.— 

(1)  In  general. — Only  to  the  extent  that  such  entities 
carry  out  functions  under  this  section,  the  following  entities 
are  deemed  to  be  interactive  computer  services  for  purposes  of 
section  230(c)  of  the  Communications  Act  of  1934  (47  U.S.C. 
230(c)): 

(A)  The  registry  that  operates  and  maintains  the  new 
domain. 

(B)  Any  entity  that  contracts  with  such  registry  to 
carry  out  functions  to  ensure  that  content  accessed 
through  the  new  domain  complies  with  the  limitations  ap- 
plicable to  the  new  domain. 

(C)  Any  registrar  for  the  registry  of  the  new  domain 
that  is  operating  in  compliance  with  its  agreement  with 
the  registry. 

(2)  Savings  provision.— Nothing  in  paragraph  (1)  shall  be 
construed  to  affect  the  applicability  of  any  other  provision  of 
title  II  of  the  Communications  Act  of  1934  to  the  entities  cov- 
ered by  subparagraph  (A),  (B),  or  (C)  of  paragraph  (1). 

(D  Education.— The  NTIA  shall  carry  out  a  program  to  pub- 
licize the  availability  of  the  new  domain  and  to  educate  the  parents 
of  minors  regarding  the  process  for  utilizing  the  new  domain  in 
combination  and  coordination  with  hardware  and  software  tech- 
nologies that  provide  for  filtering  or  blocking.  The  program  under 
this  subsection  shall  be  commenced  not  later  than  30  days  after  the 
date  that  the  new  domain  first  becomes  operational  and  accessible 
by  the  public. 

(g)  Coordination  With  Federal  Government. — The  registry 
selected  to  operate  and  maintain  the  new  domain  shall — 
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(1)  consult  with  appropriate  agencies  of  the  Federal  Gov- 
ernment regarding  procedures  and  actions  to  prevent  minors 
and  families  who  use  the  new  domain  from  being  targeted  by 
adults  and  other  children  for  predatory  behavior,  exploitation, 
or  illegal  actions;  and 

(2)  based  upon  the  consultations  conducted  pursuant  to 
paragraph  (1),  establish  such  procedures  and  take  such  actions 
as  the  registry  may  deem  necessary  to  prevent  such  targeting. 

The  consultations,  procedures,  and  actions  required  under  this  sub- 
section shall  be  commenced  not  later  than  30  days  after  the  date 
that  the  new  domain  first  becomes  operational  and  accessible  by 
the  public. 

(h)  Compliance  Report. — The  registry  shall  prepare,  on  an 
annual  basis,  a  report  on  the  registry's  monitoring  and  enforcement 
procedures  for  the  new  domain.  The  registry  shall  submit  each 
such  report,  setting  forth  the  results  of  the  review  of  its  monitoring 
and  enforcement  procedures  for  the  new  domain,  to  the  Committee 
on  Energy  and  Commerce  of  the  House  of  Representatives  and  the 
Committee  on  Commerce,  Science,  and  Transportation  of  the  Sen- 
ate. 

(i)  Suspension  of  New  Domain.— If  the  NTIA  finds,  pursuant 
to  its  own  review  or  upon  a  good  faith  petition  by  the  registry,  that 
the  new  domain  is  not  serving  its  intended  purpose,  the  NTIA  shall 
instruct  the  registry  to  suspend  operation  of  the  new  domain  until 
such  time  as  the  NTIA  determines  that  the  new  domain  can  be 
operated  as  intended. 

(j)  Definitions. — For  purposes  of  this  section,  the  following 
definitions  shall  apply: 

(1)  Harmful  to  minors.— The  term  "harmful  to  minors" 
means,  with  respect  to  material,  that — 

(A)  the  average  person,  appljdng  contemporary  com- 
munity standards,  would  find,  taking  the  material  as  a 
whole  and  with  respect  to  minors,  that  it  is  designed  to  ap- 
peal to,  or  is  designed  to  pander  to,  the  prurient  interest; 

(B)  the  material  depicts,  describes,  or  represents,  in  a 
manner  patently  offensive  with  respect  to  minors,  an  ac- 
tual or  simulated  sexual  act  or  sexual  contact,  an  actual 
or  simulated  normal  or  perverted  sexual  act,  or  a  lewd 
exhibition  of  the  genitals  or  post-pubescent  female  breast; 
and 

(C)  taken  as  a  whole,  the  material  lacks  serious,  lit- 
erary, artistic,  political,  or  scientific  value  for  minors. 

(2)  Minor. — The  term  "minor"  means  any  person  under  13 
years  of  age. 

(3)  Registry. — The  term  "registry"  means  the  registry  se- 
lected to  operate  and  maintain  the  United  States  country  code 
Internet  domain. 

(4)  Successor  registry.— The  term  "successor  registry" 
means  any  entity  that  enters  into  a  contract  with  the  NTIA  to 
operate  and  maintain  the  United  States  country  code  Internet 
domain  that  covers  any  period  after  the  termination  or  expira- 
tion of  the  contract  to  operate  and  maintain  the  United  States 
country  code  Internet  domain,  and  any  option  periods  under 
such  contract,  that  was  signed  on  October  26,  2001. 
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(5)  Suitable  for  minors. — The  term  "suitable  for  minors" 
means,  with  respect  to  material,  that  it — 

(A)  is  not  psychologically  or  intellectually  inappro- 
priate for  minors;  and 

(B)  serves — 

(i)  the  educational,  informational,  intellectual,  or 
cognitive  needs  of  minors;  or 

(ii)  the  social,  emotional,  or  entertainment  needs 
of  minors. 
SEC.  158.  [47  U.S.C.  942]  COORDINATION  OF  E-911  IMPLEMENTATION. 

(a)  E-911  Implementation  Coordination  Office.— 

(1)  Establishment.— The  Assistant  Secretary  and  the 
Administrator  of  the  National  Highway  Traffic  Safety  Adminis- 
tration shall — 

(A)  establish  a  joint  program  to  facilitate  coordination 
and  communication  between  Federal,  State,  and  local 
emergency  communications  systems,  emergency  personnel, 
public  safety  organizations,  telecommunications  carriers, 
and  telecommunications  equipment  manufacturers  and 
vendors  involved  in  the  implementation  of  E-911  services; 
and 

(B)  create  an  E-911  Implementation  Coordination  Of- 
fice to  implement  the  provisions  of  this  section. 

(2)  Management  plan. — The  Assistant  Secretary  and  the 
Administrator  shall  jointly  develop  a  management  plan  for  the 
program  established  under  this  section.  Such  plan  shall  in- 
clude the  organizational  structure  and  funding  profiles  for  the 
5-year  duration  of  the  program.  The  Assistant  Secretary  and 
the  Administrator  shall,  within  90  days  after  the  date  of  enact- 
ment of  this  Act,  submit  the  management  plan  to  the  Commit- 
tees on  Energy  and  Commerce  and  Appropriations  of  the 
House  of  Representatives  and  the  Committees  on  Commerce, 
Science,  and  Transportation  and  Appropriations  of  the  Senate. 

(3)  Purpose  of  office.— The  Office  shall— 

(A)  take  actions,  in  concert  with  coordinators  des- 
ignated in  accordance  with  subsection  (b)(3)(A)(ii),  to  im- 
prove such  coordination  and  communication; 

(B)  develop,  collect,  and  disseminate  information  con- 
cerning practices,  procedures,  and  technology  used  in  the 
implementation  of  E-911  services; 

(C)  advise  and  assist  eligible  entities  in  the  prepara- 
tion of  implementation  plans  required  under  subsection 
(bXSXAXiii); 

(D)  receive,  review,  and  recommend  the  approval  or 
disapproval  of  applications  for  grants  under  subsection  (b); 
and 

(E)  oversee  the  use  of  funds  provided  by  such  grants 
in  fulfilling  such  implementation  plans. 

(4)  Reports. — The  Assistant  Secretary  and  the  Adminis- 
trator shall  provide  a  joint  annual  report  to  Congress  by  the 
first  day  of  October  of  each  year  on  the  activities  of  the  Office 
to  improve  coordination  and  communication  with  respect  to  the 
implementation  of  E-911  services. 
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(b)  Phase  II  E-911  Implementation  Grants.— 

(1)  Matching  grants. — The  Assistant  Secretary  and  the 
Administrator,  after  consultation  with  the  Secretary  of  Home- 
land Security  and  the  Chairman  of  the  Federal  Communica- 
tions Commission,  and  acting  through  the  Office,  shall  provide 
grants  to  eligible  entities  for  the  implementation  and  operation 
of  Phase  II  E-911  services. 

(2)  Matching  requirement. — The  Federal  share  of  the 
cost  of  a  project  eligible  for  a  grant  under  this  section  shall  not 
exceed  50  percent.  The  non-Federal  share  of  the  cost  shall  be 
provided  from  non-Federal  sources. 

(3)  Coordination  required. — In  providing  grants  under 
paragraph  (1),  the  Assistant  Secretary  and  the  Administrator 
shall  require  an  eligible  entity  to  certify  in  its  application 
that— 

(A)  in  the  case  of  an  eligible  entity  that  is  a  State  gov- 
ernment, the  entity — 

(i)  has  coordinated  its  application  with  the  public 
safety  answering  points  (as  such  term  is  defined  in 
section  222(h)(4)  of  the  Communications  Act  of  1934) 
located  within  the  jurisdiction  of  such  entity; 

(ii)  has  designated  a  single  officer  or  governmental 
body  of  the  entity  to  serve  as  the  coordinator  of  imple- 
mentation of  E-911  services,  except  that  such  designa- 
tion need  not  vest  such  coordinator  with  direct  legal 
authority  to  implement  E-911  services  or  manage 
emergency  communications  operations; 

(iii)  has  established  a  plan  for  the  coordination 
and  implementation  of  E-911  services;  and 

(iv)  has  integrated  telecommunications  services  in- 
volved in  the  implementation  and  delivery  of  phase  II 
E-911  services;  or 

(B)  in  the  case  of  an  eligible  entity  that  is  not  a  State, 
the  entity  has  complied  with  clauses  (i),  (iii),  and  (iv)  of 
subparagraph  (A),  and  the  State  in  which  it  is  located  has 
complied  with  clause  (ii)  of  such  subparagraph. 

(4)  Criteria. — The  Assistant  Secretary  and  the  Adminis- 
trator shall  jointly  issue  regulations  within  180  days  after  the 
date  of  enactment  of  the  ENHANCE  911  Act  of  2004,  after  a 
public  comment  period  of  not  less  than  60  days,  prescribing  the 
criteria  for  selection  for  grants  under  this  section,  and  shall 
update  such  regulations  as  necessary.  The  criteria  shall  in- 
clude performance  requirements  and  a  timeline  for  completion 
of  any  project  to  be  financed  by  a  grant  under  this  section. 

(c)  Diversion  of  E-911  Charges.— 

(1)  Designated  e-91i  charges.— For  the  purposes  of  this 
subsection,  the  term  "designated  E-911  charges"  means  any 
taxes,  fees,  or  other  charges  imposed  by  a  State  or  other  taxing 
jurisdiction  that  are  designated  or  presented  as  dedicated  to 
deliver  or  improve  E-911  services. 

(2)  Certification. — Each  apphcant  for  a  matching  grant 
under  this  section  shall  certify  to  the  Assistant  Secretary  and 
the  Administrator  at  the  time  of  application,  and  each  appli- 
cant that  receives  such  a  grant  shall  certify  to  the  Assistant 
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Secretary  and  the  Administrator  annually  thereafter  during 
any  period  of  time  during  which  the  funds  from  the  grant  are 
available  to  the  applicant,  that  no  portion  of  any  designated  E- 
911  charges  imposed  by  a  State  or  other  taxing  jurisdiction 
within  which  the  applicant  is  located  are  being  obligated  or  ex- 
pended for  any  purpose  other  than  the  purposes  for  which  such 
charges  are  designated  or  presented  during  the  period  begin- 
ning 180  days  immediately  preceding  the  date  of  the  applica- 
tion and  continuing  through  the  period  of  time  during  which 
the  funds  from  the  grant  are  available  to  the  applicant. 

(3)  Condition  of  grant.— Each  applicant  for  a  grant 
under  this  section  shall  agree,  as  a  condition  of  receipt  of  the 
grant,  that  if  the  State  or  other  taxing  jurisdiction  within 
which  the  applicant  is  located,  during  any  period  of  time  dur- 
ing which  the  funds  from  the  grant  are  available  to  the  appli- 
cant, obligates  or  expends  designated  E-911  charges  for  any 
purpose  other  than  the  purposes  for  which  such  charges  are 
designated  or  presented,  all  of  the  funds  from  such  grant  shall 
be  returned  to  the  Office. 

(4)  Penalty  for  providing  false  information.— Any  ap- 
plicant that  provides  a  certification  under  paragraph  (1)  know- 
ing that  the  information  provided  in  the  certification  was  false 
shall— 

(A)  not  be  eligible  to  receive  the  grant  under  sub- 
section (b); 

(B)  return  any  grant  awarded  under  subsection  (b) 
during  the  time  that  the  certification  was  not  valid;  and 

(C)  not  be  eligible  to  receive  any  subsequent  grants 
under  subsection  (b). 

(d)  Authorization;  Termination. — 

(1)  Authorization. — There  are  authorized  to  be  appro- 
priated to  the  Department  of  Transportation,  for  the  purposes 
of  grants  under  the  joint  program  operated  under  this  section 
with  the  Department  of  Commerce,  not  more  than 
$250,000,000  for  each  of  the  fiscal  years  2005  through  2009, 
not  more  than  5  percent  of  which  for  any  fiscal  year  may  be 
obligated  or  expended  for  administrative  costs. 

(2)  Termination.— The  provisions  of  this  section  shall 
cease  to  be  effective  on  October  1,  2009. 

(e)  Definitions. — As  used  in  this  section: 

(1)  Office.— The  term  "Office"  means  the  E-911  Imple- 
mentation Coordination  Office. 

(2)  Administrator. — The  term  "Administrator"  means  the 
Administrator  of  the  National  Highway  Traffic  Safety  Adminis- 
tration. 

(3)  Eligible  entity.— 

(A)  In  general.— The  term  "eligible  entity"  means  a 
State  or  local  government  or  a  tribal  organization  (as  de- 
fined in  section  4(1)  of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C.  450b(l))). 

(B)  Instrumentalities.— Such  term  includes  public 
authorities,  boards,  commissions,  and  similar  bodies  cre- 
ated by  one  or  more  eligible  entities  described  in  subpara- 
graph (A)  to  provide  E-911  services. 
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(C)  Exception. — Such  term  does  not  include  any 
entity  that  has  failed  to  submit  the  most  recently  required 
certification  under  subsection  (c)  within  30  days  after  the 
date  on  which  such  certification  is  due. 

(4)  E-911  SERVICES. — The  term  "E-911  services"  means 
both  phase  I  and  phase  II  enhanced  911  services,  as  described 
in  section  20.18  of  the  Commission's  regulations  (47  C.F.R. 
20.18),  as  in  effect  on  the  date  of  enactment  of  the  ENHANCE 
911  Act  of  2004,  or  as  subsequently  revised  by  the  Federal 
Communications  Commission. 

(5)  Phase  ii  e-911  services.— The  term  "phase  II  E-911 
services"  means  only  phase  II  enhanced  911  services,  as  de- 
scribed in  such  section  20.18  (47  C.F.R.  20.18),  as  in  effect  on 
such  date,  or  as  subsequently  revised  by  the  Federal  Commu- 
nications Commission. 

(6)  State.— The  term  "State"  means  any  State  of  the 
United  States,  the  District  of  Columbia,  Puerto  Rico,  the 
Northern  Mariana  Islands,  and  any  territory  or  possession  of 
the  United  States. 
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TELEPHONE  DISCLOSURE  AND  DISPUTE  RESOLUTION 

ACT 

AN  ACT  To  protect  the  public  interest  and  the  future  development  of  pay-per-call 
technology  by  providing  for  the  regulation  and  oversight  of  the  applications  and 
growth  of  the  pay-per-call  industry,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 
SECTION  1.  [15  U.S.C.  5701]  SHORT  TITLE,  FINDINGS. 

(a)  Short  Title.— This  Act  may  be  cited  as  the  "Telephone 
Disclosure  and  Dispute  Resolution  Act".  ^ 

(b)  Findings.— The  Congress  finds  the  following: 

(1)  The  use  of  pay-per-call  services,  most  commonly 
through  the  use  of  900  telephone  numbers,  has  grown  exponen- 
tially in  the  past  few  years  into  a  national,  billion-dollar  indus- 
try as  a  result  of  recent  technological  innovations.  Such  serv- 
ices are  convenient  to  consumers,  cost-effective  to  vendors,  and 
profitable  to  communications  common  carriers. 

(2)  Many  pay-per-call  businesses  provide  valuable  informa- 
tion, increase  consumer  choices,  and  stimulate  innovative  and 
responsive  services  that  benefit  the  public. 

(3)  The  interstate  nature  of  the  pay-per-call  industry 
means  that  its  activities  are  beyond  the  reach  of  individual 
States  and  therefore  requires  Federal  regulatory  treatment  to 
protect  the  public  interest. 

(4)  The  lack  of  nationally  uniform  regulatory  guidelines 
has  led  to  confusion  for  callers,  subscribers,  industry  partici- 
pants, and  regulatory  agencies  as  to  the  rights  of  callers  and 
the  oversight  responsibilities  of  regulatory  authorities,  and  has 
allowed  some  pay-per-call  businesses  to  engage  in  practices 
that  abuse  the  rights  of  consumers. 

(5)  Some  interstate  pay-per-call  businesses  have  engaged 
in  practices  which  are  misleading  to  the  consumer,  harmful  to 
the  public  interest,  or  contrary  to  accepted  standards  of  busi- 
ness practices  and  thus  cause  harm  to  the  many  reputable 
businesses  that  are  serving  the  public. 

(6)  Because  the  consumer  most  often  incurs  a  financial 
obligation  as  soon  as  a  pay-per-call  transaction  is  completed, 
the  accuracy  and  descriptiveness  of  vendor  advertisements  be- 
come crucial  in  avoiding  consumer  abuse.  The  obligation  for  ac- 
curacy should  include  price-per-call  and  duration-of-call  infor- 
mation, odds  disclosure  for  lotteries,  games,  and  sweepstakes, 
and  obligations  for  obtaining  parental  consent  from  callers 
under  18. 
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(7)  The  continued  growth  of  the  legitimate  pay-per-call  in- 
dustry is  dependent  upon  consumer  confidence  that  unfair  and 
deceptive  behavior  will  be  effectively  curtailed  and  that  con- 
sumers will  have  adequate  rights  of  redress. 

(8)  Vendors  of  telephone-billed  goods  and  services  must 
also  feel  confident  in  their  rights  and  obligations  for  resolving 
billing  disputes  if  they  are  to  use  this  new  marketplace  for  the 
sale  of  products  of  more  than  nominal  value. 

TITLE  I— CARRIER  OBLIGATIONS  AND 
CONSUMER  RIGHTS  CONCERNING 
PAY-PER-CALL  TRANSACTIONS 

SEC.  101.  [47  U.S.C.  228]  AMENDMENT  TO  COMMUNICATIONS  ACT  OF 
1934. 


[Section  101  added  a  new  section  228  to  the  Communications 
Act  of  1934.] 

SEC.  102.  [47  U.S.C.  227  nt]  TECHNICAL  AMENDMENT. 

[Section  102  contained  a  technical  amendment  to  the  effective 
date  provisions  of  the  Telephone  Consumer  Protection  Act  of  1991 
(which  was  an  amendment  to  section  227  of  the  Communications 
Act  of  1934).] 

TITLE  II— REGULATION  OF  UNFAIR  AND 
DECEPTIVE  ACTS  AND  PRACTICES  IN 
CONNECTION  WITH  PAY-PER-CALL 
SERVICES 

SEC.   201.    [15   U.S.C.   5711]   FEDERAL   TRADE   COMMISSION  REGULA- 
TIONS. 

(a)  In  General.— 

(1)  Advertising  regulations.— The  Commission  shall 
prescribe  rules  in  accordance  with  this  subsection  to  prohibit 
unfair  and  deceptive  acts  and  practices  in  any  advertisement 
for  pay-per-call  services.  Such  rules  shall  require  that  the  per- 
son offering  such  pay-per-call  services — 

(A)  clearly  and  conspicuously  disclose  in  any  adver- 
tising the  cost  of  the  use  of  such  telephone  number,  includ- 
ing the  total  cost  or  the  cost  per  minute  and  any  other  fees 
for  that  service  and  for  any  other  pay-per-call  service  to 
which  the  caller  may  be  transferred; 

(B)  in  the  case  of  an  advertisement  which  offers  a 
prize  or  award  or  a  service  or  product  at  no  cost  or  for  a 
reduced  cost,  clearly  and  conspicuously  disclose  the  odds  of 
being  able  to  receive  such  prize,  award,  service,  or  product 
at  no  cost  or  reduced  cost,  or,  if  such  odds  are  not  cal- 
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culable  in  advance,  disclose  the  factors  determining  such 
odds; 

(C)  in  the  case  of  an  advertisement  that  promotes  a 
service  that  is  not  operated  or  expressly  authorized  by  a 
Federal  agency  but  that  provides  information  on  a  Federal 
program,  include  at  the  beginning  of  such  advertisement  a 
clear  disclosure  that  the  service  is  not  authorized,  en- 
dorsed, or  approved  by  any  Federal  agency; 

(D)  shall  not  direct  such  advertisement  at  children 
under  the  age  of  12,  unless  such  service  is  a  bona  fide  edu- 
cational service; 

(E)  in  the  case  of  advertising  directed  primarily  to 
individuals  under  the  age  of  18,  clearly  and  conspicuously 
state  in  such  advertising  that  such  individual  must  have 
the  consent  of  such  individual's  parent  or  legal  guardian 
for  the  use  of  such  services; 

(F)  be  prohibited  from  using  advertisements  that  emit 
electronic  tones  which  can  automatically  dial  a  pay-per-call 
telephone  number; 

(G)  ensure  that,  whenever  the  number  to  be  called  is 
shown  in  television  and  print  media  advertisements,  the 
charges  for  the  call  are  clear  and  conspicuous  and  (when 
shown  in  television  advertisements)  displayed  for  the  same 
duration  as  that  number  is  displayed; 

(H)  in  delivering  any  telephone  message  soliciting  calls 
to  a  pay-per-call  service,  specify  clearly,  and  at  no  less 
than  the  audible  volume  of  the  solicitation,  the  total  cost 
and  the  cost  per  minute  and  any  other  fees  for  that  service 
and  for  any  other  pay-per-call  service  to  which  the  caller 
may  be  transferred;  and 

(I)  not  advertise  an  800  telephone  number,  or  any 
other  telephone  number  advertised  or  widely  understood  to 
be  toll  free,  from  which  callers  are  connected  to  an  access 
number  for  a  pay-per-call  service. 

(2)  Pay-per-call  service  standards. — The  Commission 
shall  prescribe  rules  to  require  that  each  provider  of  pay-per- 
call  services — 

(A)  include  in  each  pay-per-call  message  an  introduc- 
tory disclosure  message  that — 

(i)  describes  the  service  being  provided; 
(ii)  specifies  clearly  and  at  a  reasonably  under- 
standable volume  the  total  cost  or  the  cost  per  minute 
and  any  other  fees  for  that  service  and  for  any  other 
pay-per-call  service  to  which  the  caller  may  be  trans- 
ferred; 

(iii)  informs  the  caller  that  charges  for  the  call 
begin  at  the  end  of  the  introductory  message; 

(iv)  informs  the  caller  that  parental  consent  is  re- 
quired for  calls  made  by  children;  and 

(v)  in  the  case  of  a  pay-per-call  service  that  is  not 
operated  or  expressly  authorized  by  a  Federal  agency 
but  that  provides  information  on  any  Federal  program, 
a  statement  that  clearly  states  that  the  service  is  not 
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authorized,    endorsed,    or    approved    by    any    Federal 
agency; 

(B)  enable  the  caller  to  hang  up  at  or  before  the  end 
of  the  introductory  message  without  incurring  any  charge 
whatsoever; 

(C)  not  direct  such  services  at  children  under  the  age 
of  12,  unless  such  service  is  a  bona  fide  educational  serv- 
ice; 

(D)  stop  the  assessment  of  time-based  charges  imme- 
diately upon  disconnection  by  the  caller; 

(E)  disable  any  bypass  mechanism  which  allows  fre- 
quent callers  to  avoid  listening  to  the  disclosure  message 
described  in  subparagraph  (A)  after  the  institution  of  any 
price  increase  and  for  a  period  of  time  sufficient  to  give 
such  frequent  callers  adequate  and  sufficient  notice  of  the 
price  change; 

(F)  be  prohibited  from  providing  pay-per-call  services 
through  an  800  number  or  other  telephone  number  adver- 
tised or  widely  understood  to  be  toll  free; 

(G)  be  prohibited  from  billing  consumers  in  excess  of 
the  amounts  described  in  the  introductory  message  and 
from  billing  for  services  provided  in  violation  of  the  rules 
prescribed  by  the  Commission  pursuant  to  this  section; 

(H)  ensure  that  any  billing  statement  for  such  pro- 
vider's charges  shall — 

(i)  display  any  charges  for  pay-per-call  services  in 
a  part  of  the  consumer's  bill  that  is  identified  as  not 
being  related  to  local  and  long  distance  telephone 
charges;  and 

(ii)  for  each  charge  so  displayed,  specify,  at  a  min- 
imum, the  type  of  service,  the  amount  of  the  charge, 
and  the  date,  time,  and  duration  of  the  call; 
(I)  be  liable  for  refunds  to  consumers  who  have  been 
billed  for  pay-per-call  services  pursuant  to  programs  that 
have  been  found  to  have  violated  the   regulations   pre- 
scribed pursuant  to  this  section  or  title  III  of  this  Act  or 
any  other  Federal  law;  and 

(J)  comply  with  such  additional  standards  as  the  Com- 
mission may  prescribe  to  prevent  abusive  practices. 

(3)  Access  to  information.— The  Commission  shall  by 
rule  require  a  common  carrier  that  provides  telephone  services 
to  a  provider  of  pay-per-call  services  to  make  available  to  the 
Commission  any  records  and  financial  information  maintained 
by  such  carrier  relating  to  the  arrangements  (other  than  for 
the  provision  of  local  exchange  service)  between  such  carrier 
and  any  provider  of  pay-per-call  services. 

(4)  Evasions. — The  rules  issued  by  the  Commission  under 
this  section  shall  include  provisions  to  prohibit  unfair  or  decep- 
tive acts  or  practices  that  evade  such  rules  or  undermine  the 
rights  provided  to  customers  under  this  title,  including  through 
the  use  of  alternative  billing  or  other  procedures. 

(5)  Exemptions. — The  regulations  prescribed  by  the  Com- 
mission pursuant  to  paragraph  (2)(A)  may  exempt  from  the 
requirements  of  such  paragraph — 
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(A)  calls  from  frequent  callers  or  regular  subscribers 
using  a  bypass  mechanism  to  avoid  listening  to  the  disclo- 
sure message  required  by  such  regulations,  subject  to  the 
requirements  of  paragraph  (2)(E);  or 

(B)  pay-per-call  services  provided  at  nominal  charges, 
as  defined  by  the  Commission  in  such  regulations. 

(6)  Consideration  of  other  rules  required.— In  con- 
ducting a  proceeding  under  this  section,  the  Commission  shall 
consider  requiring,  by  rule  or  regulation,  that  providers  of  pay- 
per-call  services — 

(A)  automatically  disconnect  a  call  after  one  full  cycle 
of  the  program;  and 

(B)  include  a  beep  tone  or  other  appropriate  and  clear 
signal  during  a  live  interactive  group  program  so  that  call- 
ers will  be  alerted  to  the  passage  of  time. 

(7)  Special  rule  for  infrequent  publications.— The 
rules  prescribed  by  the  Commission  under  subparagraphs  (A) 
and  (G)  of  paragraph  (1)  may  permit,  in  the  case  of  publica- 
tions that  are  widely  distributed,  that  are  printed  annually  or 
less  frequently,  and  that  have  an  established  policy  of  not  pub- 
lishing specific  prices,  advertising  that  in  lieu  of  the  cost  disclo- 
sures required  by  such  subparagraphs,  clearly  and  conspicu- 
ously disclose  that  use  of  the  telephone  number  may  result  in 
a  substantial  charge. 

(8)  Treatment  of  rules.— A  rule  issued  under  this  sub- 
section shall  be  treated  as  a  rule  issued  under  section 
18(a)(1)(B)  of  the  Federal  Trade  Commission  Act  (15  U.S.C. 
57a(a)(l)(B)). 

(b)  Rulemaking. — The  Commission  shall  prescribe  the  rules 
under  subsection  (a)  within  270  days  after  the  date  of  enactment 
of  this  Act.  Such  rules  shall  be  prescribed  in  accordance  with  sec- 
tion 553  of  title  5,  United  States  Code. 

(c)  Enforcement. — Any  violation  of  any  rule  prescribed  under 
subsection  (a)  shall  be  treated  as  a  violation  of  a  rule  respecting 
unfair  or  deceptive  acts  or  practices  under  section  5  of  the  Federal 
Trade  Commission  Act  (15  U.S.C.  45).  Notwithstanding  section 
5(a)(2)  of  such  Act  (15  U.S.C.  45(a)(2)),  communications  common 
carriers  shall  be  subject  to  the  jurisdiction  of  the  Commission  for 
purposes  of  this  title. 

SEC.  202.  [15  U.S.C.  5712]  ACTIONS  BY  STATES. 

(a)  In  General. — Whenever  an  attorney  general  of  any  State 
has  reason  to  believe  that  the  interests  of  the  residents  of  that 
State  have  been  or  are  being  threatened  or  adversely  affected  be- 
cause any  person  has  engaged  or  is  engaging  in  a  pattern  or  prac- 
tice which  violates  any  rule  of  the  Commission  under  section 
201(a),  the  State  may  bring  a  civil  action  on  behalf  of  its  residents 
in  an  appropriate  district  court  of  the  United  States  to  enjoin  such 
pattern  or  practice,  to  enforce  compliance  with  such  rule  of  the 
Commission,  to  obtain  damages  on  behalf  of  their  residents,  or  to 
obtain  such  further  and  other  relief  as  the  court  may  deem  appro- 
priate. 

(b)  Notice. — The  State  shall  serve  prior  written  notice  of  any 
civil  action  under  subsection  (a)  upon  the  Commission  and  provide 
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the  Commission  with  a  copy  of  its  complaint,  except  that  if  it  is  not 
feasible  for  the  State  to  provide  such  prior  notice,  the  State  shall 
serve  such  notice  immediately  upon  instituting  such  action.  Upon 
receiving  a  notice  respecting  a  civil  action,  the  Commission  shall 
have  the  right  (1)  to  intervene  in  such  action,  (2)  upon  so  inter- 
vening, to  be  heard  on  all  matters  arising  therein,  and  (3)  to  file 
petitions  for  appeal. 

(c)  Venue. — Any  civil  action  brought  under  this  section  in  a 
district  court  of  the  United  States  may  be  brought  in  the  district 
wherein  the  defendant  is  found  or  is  an  inhabitant  or  transacts 
business  or  wherein  the  violation  occurred  or  is  occurring,  and 
process  in  such  cases  may  be  served  in  any  district  in  which  the 
defendant  is  an  inhabitant  or  wherever  the  defendant  may  be 
found. 

(d)  Investigatory  Powers. — For  purposes  of  bringing  any  civil 
action  under  this  section,  nothing  in  this  Act  shall  prevent  the  at- 
torney general  from  exercising  the  powers  conferred  on  the  attor- 
ney general  by  the  laws  of  such  State  to  conduct  investigations  or 
to  administer  oaths  or  affirmations  or  to  compel  the  attendance  of 
witnesses  or  the  production  of  documentary  and  other  evidence. 

(e)  Effect  on  State  Court  Proceedings.— Nothing  contained 
in  this  section  shall  prohibit  an  authorized  State  official  from  pro- 
ceeding in  State  court  on  the  basis  of  an  alleged  violation  of  any 
general  civil  or  criminal  antifraud  statute  of  such  State. 

(f)  Limitation. — Whenever  the  Commission  has  instituted  a 
civil  action  for  violation  of  any  rule  or  regulation  under  this  Act, 
no  State  may,  during  the  pendency  of  such  action  instituted  by  the 
Commission,  subsequently  institute  a  civil  action  against  any 
defendant  named  in  the  Commission's  complaint  for  violation  of 
any  rule  as  alleged  in  the  Commission's  complaint. 

(g)  Actions  by  Other  State  Officials.— 

(1)  Nothing  contained  in  this  section  shall  prohibit  an 
authorized  State  official  from  proceeding  in  State  court  on  the 
basis  of  an  alleged  violation  of  any  general  civil  or  criminal 
statute  of  such  State. 

(2)  In  addition  to  actions  brought  by  an  attorney  general 
of  a  State  under  subsection  (a),  such  an  action  may  be  brought 
by  officers  of  such  State  who  are  authorized  by  the  State  to 
bring  actions  in  such  State  for  protection  of  consumers  and 
who  are  designated  by  the  Commission  to  bring  an  action 
under  subsection  (a)  against  persons  that  the  Commission  has 
determined  have  or  are  engaged  in  a  pattern  or  practice  which 
violates  a  rule  of  the  Commission  under  section  201(a). 

SEC.  203.   [15  U.S.C.  5713]  ADMINISTRATION  AND  APPLICABILITY  OF 
TITLE. 

(a)  In  General. — Except  as  otherwise  provided  in  section  202, 
this  title  shall  be  enforced  by  the  Commission  under  the  Federal 
Trade  Commission  Act  (15  U.S.C.  41  et  seq.).  Consequently,  no  ac- 
tivity which  is  outside  the  jurisdiction  of  that  Act  shall  be  affected 
by  this  Act,  except  for  purposes  of  this  title. 

(b)  Actions  by  the  Commission. — The  Commission  shall  pre- 
vent any  person  from  violating  a  rule  of  the  Commission  under  sec- 
tion 201  in  the  same  manner,  by  the  same  means,  and  with  the 
same  jurisdiction,   powers,    and   duties    as   though    all    applicable 
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terms  and  provisions  of  the  Federal  Trade  Commission  Act  (15 
U.S.C.  41  et  seq.)  were  incorporated  into  and  made  a  part  of  this 
title.  Any  person  who  violates  such  rule  shall  be  subject  to  the  pen- 
alties and  entitled  to  the  privileges  and  immunities  provided  in  the 
Federal  Trade  Commission  Act  in  the  same  manner,  by  the  same 
means,  and  with  the  same  jurisdiction,  power,  and  duties  as 
though  all  applicable  terms  and  provisions  of  the  Federal  Trade 
Commission  Act  were  incorporated  into  and  made  a  part  of  this 
title. 

SEC.  204.  [15  U.S.C.  5714]  DEFINITIONS. 
For  purposes  of  this  title: 

(1)  The  term  "pay-per-call  services"  has  the  meaning  pro- 
vided in  section  228(i)  of  the  Communications  Act  of  1934,  ex- 
cept that  the  Commission  by  rule  may,  notwithstanding  sub- 
paragraphs (B)  and  (C)  of  section  228(i)(l)  of  such  Act,  extend 
such  definition  to  other  similar  services  providing  audio  infor- 
mation or  audio  entertainment  if  the  Commission  determines 
that  such  services  are  susceptible  to  the  unfair  and  deceptive 
practices  that  are  prohibited  by  the  rules  prescribed  pursuant 
to  section  201(a). 

(2)  The  term  "attorney  general"  means  the  chief  legal  offi- 
cer of  a  State. 

(3)  The  term  "State"  means  any  State  of  the  United  States, 
the  District  of  Columbia,  Puerto  Rico,  the  Northern  Mariana 
Islands,  and  any  territory  or  possession  of  the  United  States. 

(4)  The  term  "Commission"  means  the  Federal  Trade  Com- 
mission. 

TITLE  III— BILLING  AND  COLLECTION 

SEC.  301.  [15  U.S.C.  5721]  REGULATIONS. 

(a)  In  General.— 

(1)  Rules  required. — The  Commission  shall,  in  accord- 
ance with  the  requirements  of  this  section,  prescribe  rules 
establishing  procedures  for  the  correction  of  billing  errors  with 
respect  to  telephone-billed  purchases.  The  rules  prescribed  by 
the  Commission  shall  also  include  provisions  to  prohibit  unfair 
or  deceptive  acts  or  practices  that  evade  such  rules  or  under- 
mine the  rights  provided  to  customers  under  this  title. 

(2)  Substantial  similarity  to  credit  billing.— The  Com- 
mission shall  promulgate  rules  under  this  section  that  impose 
requirements  that  are  substantially  similar  to  the  require- 
ments imposed,  with  respect  to  the  resolution  of  credit  dis- 
putes, under  the  Truth  in  Lending  and  Fair  Credit  Billing  Acts 
(15  U.S.C.  1601  et  seq.). 

(3)  Treatment  of  rule. — A  rule  issued  under  paragraph 
(1)  shall  be  treated  as  a  rule  issued  under  section  18(a)(1)(B) 
of  the  Federal  Trade  Commission  Act  (15  U.S.C.  57(a)(1)(B)). 

(b)  Rulemaking  Schedule  and  Procedure.— The  Commission 
shall  prescribe  the  rules  under  subsection  (a)  within  270  days  after 
the  date  of  enactment  of  this  Act.  Such  rules  shall  be  prescribed 
in  accordance  with  section  553  of  title  5,  United  States  Code. 
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(c)  Enforcement. — Any  violation  of  any  rule  prescribed  under 
subsection  (a)  shall  be  treated  as  a  violation  of  a  rule  under  section 
5  of  the  Federal  Trade  Commission  Act  (15  U.S.C.  45)  regarding 
unfair  or  deceptive  acts  or  practices.  Notwithstanding  section 
5(a)(2)  of  such  Act  (15  U.S.C.  45(a)(2)),  communications  common 
carriers  shall  be  subject  to  the  jurisdiction  of  the  Commission  for 
purposes  of  this  title. 

(d)  Correction  of  Billing  Errors  and  Correction  of 
Credit  Reports. — In  prescribing  rules  under  this  section,  the 
Commission  shall  consider,  with  respect  to  telephone-billed  pur- 
chases, the  following: 

(1)  The  initiation  of  a  billing  review  by  a  customer. 

(2)  Responses  by  billing  entities  and  providing  carriers  to 
the  initiation  of  a  billing  review. 

(3)  Investigations  concerning  delivery  of  telephone-billed 
purchases. 

(4)  Limitations  upon  providing  carrier  responsibilities,  in- 
cluding limitations  on  a  carrier's  responsibility  to  verify  deliv- 
ery of  audio  information  or  entertainment. 

(5)  Requirements  on  actions  by  billing  entities  to  set  aside 
charges  from  a  customer's  billing  statement. 

(6)  Limitations  on  collection  actions  by  billing  entities  and 
vendors. 

(7)  The  regulation  of  credit  reports  on  billing  disputes. 

(8)  The  prompt  notification  of  credit  to  an  account. 

(9)  Rights  of  customers  and  telephone  common  carriers  re- 
garding claims  and  defenses. 

(10)  The  extent  to  which  the  regulations  should  diverge 
from  requirements  under  the  Truth  in  Lending  and  Fair  Credit 
Billing  Acts  in  order  to  protect  customers,  and  in  order  to  be 
cost  effective  to  billing  entities. 

SEC.  302.  [15  U.S.C.  5722]  RELATION  TO  STATE  LAWS. 

(a)  State  Law  Applicable  Unless  Inconsistent.— This  title 
does  not  annul,  alter,  or  affect,  or  exempt  any  person  subject  to  the 
provisions  of  this  title  from  complying  with,  the  laws  of  any  State 
with  respect  to  telephone  billing  practices,  except  to  the  extent  that 
those  laws  are  inconsistent  with  any  provision  of  this  title,  and 
then  only  to  the  extent  of  the  inconsistency.  The  Commission  is 
authorized  to  determine  whether  such  inconsistencies  exist.  The 
Commission  may  not  determine  that  any  State  law  is  inconsistent 
with  any  provision  of  this  chapter  if  the  Commission  determines 
that  such  law  gives  greater  protection  to  the  consumer. 

(b)  Regulatory  Exemptions.— The  Commission  shall  by  regu- 
lation exempt  from  the  requirements  of  this  title  any  class  of  tele- 
phone-billed purchase  transactions  within  any  State  if  it  deter- 
mines that  under  the  law  of  that  State  that  class  of  transactions 
is  subject  to  requirements  substantially  similar  to  those  imposed 
under  this  chapter  or  that  such  law  gives  greater  protection  to  the 
consumer,  and  that  there  is  adequate  provision  for  enforcement. 
SEC.  303.  115  U.S.C.  5723]  ENFORCEMENT. 

The  Commission  shall  enforce  the  requirements  of  this  title. 
For  the  purpose  of  the  exercise  by  the  Commission  of  its  functions 
and  powers  under  the  Federal  Trade  Commission  Act,  a  violation 
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of  any  requirement  imposed  under  this  title  shall  be  deemed  a  vio- 
lation of  a  requirement  imposed  under  that  Act.  All  the  functions 
and  powers  of  the  Commission  under  that  Act  are  available  to  the 
Commission  to  enforce  compliance  by  any  person  with  the  require- 
ments imposed  under  this  title,  irrespective  of  whether  that  person 
is  engaged  in  commerce  or  meets  any  other  jurisdictional  tests  in 
that  Act.  The  Commission  may  prescribe  such  regulations  as  are 
necessary  or  appropriate  to  implement  the  provisions  of  this  title. 
SEC.  304.  [15  U.S.C.  5724]  DEFINITIONS. 
As  used  in  this  title — 

(1)  The  term  "telephone-billed  purchase"  means  any  pur- 
chase that  is  completed  solely  as  a  consequence  of  the  comple- 
tion of  the  call  or  a  subsequent  dialing,  touch  tone  entry,  or 
comparable  action  of  the  caller.  Such  term  does  not  include — 

(A)  a  purchase  by  a  caller  pursuant  to  a  preexisting 
agreement  with  the  vendor; 

(B)  local  exchange  telephone  services  or  interexchange 
telephone  services  or  any  service  that  the  Federal  Commu- 
nications Commission  determines,  by  rule — 

(i)  is  closely  related  to  the  provision  of  local  ex- 
change telephone  services  or  interexchange  telephone 
services;  and 

(ii)  is  subject  to  billing  dispute  resolution  proce- 
dures required  by  Federal  or  State  statute  or  regula- 
tion; or 

(C)  the  purchase  of  goods  or  services  which  is  other- 
wise subject  to  billing  dispute  resolution  procedures  re- 
quired by  Federal  statute  or  regulation. 

(2)  A  "billing  error"  consists  of  any  of  the  following: 

(A)  A  reflection  on  a  billing  statement  for  a  telephone- 
billed  purchase  which  was  not  made  by  the  customer  or, 
if  made,  was  not  in  the  amount  reflected  on  such  state- 
ment. 

(B)  A  reflection  on  a  billing  statement  of  a  telephone- 
billed  purchase  for  which  the  customer  requests  additional 
clarification,  including  documentary  evidence  thereof. 

(C)  A  reflection  on  a  billing  statement  of  a  telephone- 
billed  purchase  that  was  not  accepted  by  the  customer  or 
not  provided  to  the  customer  in  accordance  with  the  stated 
terms  of  the  transaction. 

(D)  A  reflection  on  a  billing  statement  of  a  telephone- 
billed  purchase  for  a  call  made  to  an  800  or  other  toll  free 
telephone  number. 

(E)  The  failure  to  reflect  properly  on  a  billing  state- 
ment a  payment  made  by  the  customer  or  a  credit  issued 
to  the  customer  with  respect  to  a  telephone-billed  pur- 
chase. 

(F)  A  computation  error  or  similar  error  of  an  account- 
ing nature  on  a  statement. 

(G)  Failure  to  transmit  the  billing  statement  to  the 
last  known  address  of  the  customer,  unless  that  address 
was  furnished  less  than  twenty  days  before  the  end  of  the 
billing  cycle  for  which  the  statement  is  required. 
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(H)  Any  other  error  described  in  regulations  pre- 
scribed by  the  Commission  pursuant  to  section  553  of  title 
5,  United  States  Code. 

(3)  The  term  "Commission"  means  the  Federal  Trade  Com- 
mission. 

(4)  The  term  "providing  carrier"  means  a  local  exchange  or 
interexchange  common  carrier  providing  telephone  services 
(other  than  local  exchange  services)  to  a  vendor  for  a  tele- 
phone-billed purchase  that  is  the  subject  of  a  billing  error  com- 
plaint. 

(5)  The  term  "vendor"  means  any  person  who,  through  the 
use  of  the  telephone,  offers  goods  or  services  for  a  telephone- 
billed  purchase. 

(6)  The  term  "customer"  means  any  person  who  acquires 
or  attempts  to  acquire  goods  or  services  in  a  telephone-billed 
purchase. 

TITLE  IV— MISCELLANEOUS 
PROVISIONS 

SEC.  401.  PROPOSAL  FOR  DEMONSTRATING  THE  POTENTIAL  OF 
INNOVATIVE  COMMUNICATIONS  EQUIPMENT  AND  SERV- 
ICES. 

(a)  Demonstration  Proposal.— Within  180  days  after  the 
date  of  enactment  of  this  Act,  the  Assistant  Secretary  of  Energy  for 
Conservation  and  Renewable  Energy,  in  consultation  with  the 
Assistant  Secretary  of  Commerce  for  Communications  and  Informa- 
tion, shall  submit  to  Congress  a  proposal  for  demonstrating  the 
ability  of  new  and  innovative  communications  equipment  and  serv- 
ices to  further  the  national  goals  of  conserving  energy  and  pro- 
tecting public  health  and  safety. 

(b)  Factors  To  Be  Addressed.— The  demonstration  proposal 
required  by  subsection  (a)  shall  address — 

(1)  the  feasibility  of  using  communications  technologies  to 
read  meters  from  remote  locations; 

(2)  the  feasibility  of  managing  the  consumption  of  elec- 
trical power  and  natural  gas  by  residences  and  businesses, 
thereby  reducing  the  demand  for  new  and  additional  sources  of 
energy,  and  controlling  the  cost  of  providing  improved  utility 
services;  and 

(3)  the  public  safety  implications  of  monitoring  utility  serv- 
ices outages  during  earthquakes,  hurricanes,  typhoons,  torna- 
does, volcanoes,  and  other  natural  disasters. 

(c)  Project  To  Demonstrate  Energy  Conservation  Poten- 
tial.— Upon  submission  of  the  demonstration  proposal  to  the  Con- 
gress, the  Secretary  of  Energy  shall  consider  requesting  from  the 
Assistant  Secretary  of  Commerce  for  Communications  and  Informa- 
tion the  authority  to  use  radio  frequencies,  pursuant  to  section  305 
of  the  Communications  Act  of  1934  (47  U.S.C.  305),  to  carry  out 
demonstration  projects  consistent  with  the  proposal  that  are  de- 
signed to  demonstrate  the  energy  conservation  potential  of  commu- 
nications technologies  and  which  are  administered  by  the  Secretary 
of  Energy. 
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SEC.  402.  [47  U.S.C.  227]  TECHNICAL  AMENDMENTS. 

:{:  ^  :);  *  sf;  :}:  :f: 

[Section  402  contained  amendments  to  section  227(b)(2)  of  the 
Communications  Act  of  1934.] 
SEC.  403.  INTERCEPTION  OF  CELLULAR  TELECOMMUNICATIONS. 

******* 
[Section  403(a)  contained  amendments  to  section  302  of  the 
Communications  Act  of  1934.] 

(b)  Report  to  Congress.— The  Commission  shall  report  to 
Congress  no  later  than  June  1,  1993,  on  available  security  features 
for  both  analog  and  digital  radio  signals.  This  report  shall  include 
a  study  of  security  technologies  currently  available  as  well  as  those 
in  development.  The  study  shall  assess  the  capabilities  of  such 
technologies,  level  of  security  afforded,  and  cost,  with  wide-spread 
deployment  of  such  technologies. 

(c)  [47  U.S.C.  302a  note]  Effect  on  Other  Laws.— This  sec- 
tion shall  not  affect  section  2512(2)  of  title  18,  United  States  Code. 


CHILDREN'S  TELEVISION  ACT  OF  1990 


563 


CHILDREN'S  TELEVISION  ACT  OF  1990 

AN  ACT  To  require  the  Federal  Communications  Commission  to  reinstate  restric- 
tions on  advertising  during  children's  television,  to  enforce  the  obligation  of  broad- 
casters to  meet  the  educational  and  informational  needs  of  the  child  audience,  and 
for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SHORT  TITLE 

Section  1.  This  Act  may  be  cited  as  the  "Children's  Television 
Act  of  1990".  1 

TITLE  I— REGULATION  OF  CHILDREN'S  TELEVISION 
FINDINGS 

Sec.  101.  [47  U.S.C.  303a  note]  The  Congress  finds  that— 

(1)  it  has  been  clearly  demonstrated  that  television  can  as- 
sist children  to  learn  important  information,  skills,  values,  and 
behavior,  while  entertaining  them  and  exciting  their  curiosity 
to  learn  about  the  world  around  them; 

(2)  as  part  of  their  obligation  to  serve  the  public  interest, 
television  station  operators  and  licensees  should  provide  pro- 
gramming that  serves  the  special  needs  of  children; 

(3)  the  financial  support  of  advertisers  assists  in  the  provi- 
sion of  programming  to  children; 

(4)  special  safeguards  are  appropriate  to  protect  children 
from  overcommercialization  on  television; 

(5)  television  station  operators  and  licensees  should  follow 
practices  in  connection  with  children's  television  programming 
and  advertising  that  take  into  consideration  the  characteristics 
of  this  child  audience;  and 

(6)  it  is  therefore  necessary  that  the  Federal  Communica- 
tions Commission  (hereinafter  referred  to  as  the  "Commission") 
take  the  actions  required  by  this  title. 

STANDARDS  FOR  CHILDREN'S  TELEVISION  PROGRAMMING 

Sec.  102.  [47  U.S.C.  303a]  (a)  The  Commission  shall,  within 
30  days  after  the  date  of  enactment  of  this  Act,  initiate  a  rule- 
making proceeding  to  prescribe  standards  applicable  to  commercial 
television  broadcast  licensees  with  respect  to  the  time  devoted  to 
commercial  matter  in  conjunction  with  children's  television  pro- 
gramming. The  Commission  shall,  within  180  days  after  the  date 
of  enactment  of  this  Act,  complete  the  rulemaking  proceeding  and 
prescribe  final  standards  that  meet  the  requirements  of  subsection 
(b). 
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(b)  Except  as  provided  in  subsection  (c),  the  standards  pre- 
scribed under  subsection  (a)  shall  include  the  requirement  that 
each  commercial  television  broadcast  licensee  shall  limit  the  dura- 
tion of  advertising  in  children's  television  programming  to  not  more 
than  10.5  minutes  per  hour  on  weekends  and  not  more  than  12 
minutes  per  hour  on  weekdays. 

(c)  After  January  1,  1993,  the  Commission — 

(1)  may  review  and  evaluate  the  advertising  duration  limi- 
tations required  by  subsection  (b);  and 

(2)  may,  after  notice  and  public  comment  and  a  demonstra- 
tion of  the  need  for  modification  of  such  limitations,  modify 
such  limitations  in  accordance  with  the  public  interest. 

(d)  As  used  in  this  section,  the  term  "commercial  television 
broadcast  licensee"  includes  a  cable  operator,  as  defined  in  section 
602  of  the  Communications  Act  of  1934  (47  U.S.C.  522). 

CONSIDERATION  OF  CHILDREN'S  TELEVISION  SERVICE  IN  BROADCAST 
LICENSE  RENEWAL 

Sec.  103.  [47  U.S.C.  303b]  (a)  After  the  standards  required  by 
section  102  are  in  effect,  the  Commission  shall,  in  its  review  of  any 
application  for  renewal  of  a  commercial  or  noncommercial  tele- 
vision broadcast  license,  consider  the  extent  to  which  the  licensee — 

(1)  has  complied  with  such  standards;  and 

(2)  has  served  the  educational  and  informational  needs  of 
children  through  the  licensee's  overall  programming,  including 
programming  specifically  designed  to  serve  such  needs. 

(b)  In  addition  to  consideration  of  the  licensee's  programming 
as  required  under  subsection  (a),  the  Commission  may  consider — 

(1)  any  special  nonbroadcast  efforts  by  the  licensee  which 
enhance  the  educational  and  informational  value  of  such  pro- 
gramming to  children;  and 

(2)  any  special  efforts  by  the  licensee  to  produce  or  support 
programming  broadcast  by  another  station  in  the  licensee's 
marketplace  which  is  specifically  designed  to  serve  the  edu- 
cational and  informational  needs  of  children. 

PROGRAM  LENGTH  COMMERCIAL  MATTER 

Sec.  104.  Within  180  days  after  the  date  of  enactment  of  this 
Act,  the  Commission  shall  complete  the  proceeding  known  as  "Revi- 
sion of  Programming  and  Commercialization  Policies,  Ascertain- 
ment Requirements  and  Program  Log  Requirements  for  Commer- 
cial Television  Stations",  MM  Docket  No.  83-670. 

TITLE  II— ENDOWMENT  FOR  CHILDREN'S  EDUCATIONAL 
TELEVISION 

SHORT  TITLE 

Sec.  201.  [47  U.S.C.  609  note]  This  title  may  be  cited  as  the 
"National  Endowment  for  Children's  Educational  Television  Act  of 
1990". 

FINDINGS 

Sec.  202.  [47  U.S.C.  394  note]  The  Congress  finds  that— 
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(1)  children  in  the  United  States  are  lagging  behind  those 
in  other  countries  in  fundamental  intellectual  skills,  including 
reading,  writing,  mathematics,  science,  and  geography; 

(2)  these  fundamental  skills  are  essential  for  the  future 
governmental  and  industrial  leadership  of  the  United  States; 

(3)  the  United  States  must  act  now  to  greatly  improve  the 
education  of  its  children; 

(4)  television  is  watched  by  children  about  three  hours 
each  day  on  average  and  can  be  effective  in  teaching  children; 

(5)  educational  television  programming  for  children  is 
aired  too  infrequently  either  because  public  broadcast  licensees 
and  permittees  lack  funds  or  because  commercial  broadcast  li- 
censees and  permittees  or  cable  television  system  operators  do 
not  have  the  economic  incentive;  and 

(6)  the  Federal  Government  can  assist  in  the  creation  of 
children's  educational  television  by  establishing  a  National 
Endowment  for  Children's  Educational  Television  to  supple- 
ment the  children's  educational  programming  funded  by  other 
governmental  entities. 

NATIONAL  ENDOWMENT  FOR  CHILDREN'S  EDUCATIONAL  TELEVISION 

Sec.  203.  i 


1  This  section  added  a  new  subpart  B  to  part  IV  of  title  III  of  the  Communications  Act  of  1934, 
and  made  additional  conforming  changes  in  that  Act,  and  is  reflected  in  the  part  of  this  compila- 
tion containing  that  Act. 
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COMMUNICATIONS  SATELLITE  ACT  OF  1962 

AN  ACT  To  provide  for  the  establishment,  ownership,  operation,  and  regulation  of 
a  commercial  communications  satellite  system,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

TITLE  I— SHORT  TITLE,  DECLARATION  OF  POLICY  AND 
DEFINITIONS 

SEC.  101.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Communications  SatelUte  Act  of 
1962".  1 

SEC.  102.  [47  U.S.C.  701]  DECLARATION  OF  POLICY  AND  PURPOSE. 

(a)  The  Congress  hereby  declares  that  it  is  the  policy  of  the 
United  States  to  establish,  in  conjunction  and  in  cooperation  with 
other  countries,  as  expeditiously  as  practicable  a  commercial  com- 
munications satellite  system,  as  part  of  an  improved  global  commu- 
nications network,  which  will  be  responsive  to  public  needs  and  na- 
tional objectives,  which  will  serve  the  communication  needs  of  the 
United  States  and  other  countries,  and  which  will  contribute  to 
world  peace  and  understanding. 

(b)  The  new  and  expanded  telecommunication  services  are  to 
be  made  available  as  promptly  as  possible  and  are  to  be  extended 
to  provide  global  coverage  at  the  earliest  practicable  date.  In  effec- 
tuating this  program,  care  and  attention  will  be  directed  toward 
providing  such  services  to  economically  less  developed  countries 
and  areas  as  well  as  those  more  highly  developed,  toward  efficient 
and  economical  use  of  the  electromagnetic  frequency  spectrum,  and 
toward  the  reflection  of  the  benefits  of  this  new  technology  in  both 
quality  of  services  and  charges  for  such  services. 

(c)  In  order  to  facilitate  this  development  and  to  provide  for  the 
widest  possible  participation  by  private  enterprise,  United  States 
participation  in  the  global  system  shall  be  in  the  form  of  a  private 
corporation,  subject  to  appropriate  governmental  regulation.  It  is 
the  intent  of  Congress  that  all  authorized  users  have  nondiscrim- 
inatory access  to  the  system;  that  maximum  competition  be  main- 
tained in  the  provision  of  equipment  and  services  utilized  by  the 
system;  that  the  corporation  created  under  this  Act  be  so  organized 
and  operated  as  to  maintain  and  strengthen  competition  in  the  pro- 
vision of  communications  services  to  the  public;  and  that  the  activi- 
ties of  the  corporation  created  under  this  Act  and  of  the  persons 
or  companies  participating  in  the  ownership  of  the  corporation 
shall  be  consistent  with  the  Federal  antitrust  laws. 

(d)  It  is  not  the  intent  of  Congress  by  this  Act  to  preclude  the 
use  of  the  communications  satellite  system  for  domestic  commu- 


^  Public  Law  No.  624,  87th  Cong.,  2d  Sess.,  76  Stat.  419,  approved  Aug.  31,  1962. 
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nication  services  where  consistent  with  the  provision  of  this  Act  nor 
to  preclude  the  creation  of  additional  communications  satellite  sys- 
tems, if  required  to  meet  unique  governmental  needs  or  if  other- 
wise required  in  the  national  interest. 
SEC.  103.  [47  U.S.C.  7021  DEFINITIONS. 

As    used    in    this    Act,    and    unless    the    context    otherwise 
requires — 

(1)  the  term  "communications  satellite  system"  refers  to  a 
system  of  communications  satellites  in  space  whose  purpose  is 
to  relay  telecommunication  information  between  satellite  ter- 
minal stations,  together  with  such  associated  equipment  and 
facilities  for  tracking,  guidance,  control,  and  command  func- 
tions as  are  not  part  of  the  generalized  launching,  tracking, 
control,  and  command  facilities  for  all  space  purposes; 

(2)  the  term  "satellite  terminal  station"  refers  to  a  complex 
of  communication  equipment  located  on  the  earth's  surface, 
operationally  connected  with  one  or  more  terrestrial  commu- 
nication systems,  and  capable  of  transmitting  telecommuni- 
cations to  or  receiving  telecommunications  from  a  communica- 
tions satellite  system; 

(3)  the  term  "communications  satellite"  means  an  earth 
satellite  which  is  intentionally  used  to  relay  telecommuni- 
cations information; 

(4)  the  term  "associated  equipment  and  facilities"  refers  to 
facilities  other  than  satellite  terminal  stations  and  communica- 
tions satellites,  to  be  constructed  and  operated  for  the  primary 
purpose  of  a  communications  satellite  system,  whether  for 
administration  and  management,  for  research  and  develop- 
ment, or  for  direct  support  of  space  operations; 

(5)  the  term  "research  and  development"  refers  to  the  con- 
ception, design,  and  first  creation  of  experimental  or  prototype 
operational  devices  for  the  operation  of  a  communications  sat- 
ellite system,  including  the  assembly  of  separate  components 
into  a  working  whole,  as  distinguished  from  the  term  "produc- 
tion," which  relates  to  the  construction  of  such  devices  to  fixed 
specifications  compatible  with  repetitive  duplication  for  oper- 
ational applications; 

(6)  the  term  "telecommunication"  means  any  transmission, 
emission  or  reception  of  signs,  signals,  writings,  images,  and 
sounds  or  intelligence  of  any  nature  by  wire,  radio,  optical,  or 
other  electromagnetic  systems; 

(7)  the  term  "communications  common  carrier"  has  the 
same  meaning  as  the  term  "common  carrier"  has  when  used  in 
the  Communications  Act  of  1934,  as  amended,  and  in  addition 
includes,  but  only  for  purposes  of  sections  303  and  304,  any 
individual,  partnership,  association,  joint-stock  company,  trust, 
corporation,  or  other  entity  which  owns  or  controls,  directly  or 
indirectly,  or  is  under  direct  or  indirect  common  control  with, 
any  such  carrier;  and  the  term  "authorized  carrier",  except  as 
otherwise  provided  for  purposes  of  section  304  by  section 
304(b)(1),  means  a  communications  common  carrier  which  has 
been  authorized  by  the  Federal  Communications  Commission 
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under  the  Communications  Act  of  1934,  as  amended,  to  provide 
services  by  means  of  communications  satellites; 

(8)  the  term  "corporation"  means  the  corporation  author- 
ized by  title  III  of  this  Act; 

(9)  the  term  "Administration"  means  the  National  Aero- 
nautics and  Space  Administration;  and 

(10)  the  term  "Commission"  means  the  Federal  Commu- 
nications Commission. 

TITLE  II— FEDERAL  COORDINATION,  PLANNING,  AND 
REGULATION 

SEC.  201.  [47  U.S.C.  721]  IMPLEMEP^ATION  OF  POLICY. 

In  order  to  achieve  the  objectives  and  to  carry  out  the  purposes 
of  this  Act — 

(a)  the  President  shall — 

(1)  aid  in  the  planning  and  development  and  foster  the 
execution  of  a  national  program  for  the  establishment  and 
operation,  of  a  commercial  communications  satellite  system; 

(2)  provide  for  continuous  review  of  all  phases  of  the  devel- 
opment and  operation  of  such  a  system,  including  the  activities 
of  a  communications  satellite  corporation  authorized  under 
title  III  of  this  Act; 

(3)  coordinate  the  activities  of  governmental  agencies  with 
responsibilities  in  the  field  of  telecommunication,  so  as  to  in- 
sure that  there  is  full  and  effective  compliance  at  all  times 
with  the  policies  set  forth  in  this  Act; 

(4)  exercise  such  supervision  over  relationships  of  the  cor- 
poration with  foreign  governments  or  entities  or  with  inter- 
national bodies  as  may  be  appropriate  to  assure  that  such  rela- 
tionships shall  be  consistent  with  the  national  interest  and  for- 
eign policy  of  the  United  States; 

(5)  insure  that  timely  arrangements  are  made  under  which 
there  can  be  foreign  participation  in  the  establishment  and  use 
of  a  communications  satellite  system; 

(6)  take  all  necessary  steps  to  insure  the  availability  and 
appropriate  utilization  of  the  communications  satellite  system 
for  general  governmental  purposes  except  where  a  separate 
communications  satellite  system  is  required  to  meet  unique 
governmental  needs,  or  is  otherwise  required  in  the  national 
interest;  and 

(7)  to  exercise  his  authority  as  to  help  attain  coordinated 
and  efficient  use  of  the  electromagnetic  spectrum  and  the  tech- 
nical compatibility  of  the  system  with  existing  communications 
facilities  both  in  the  United  States  and  abroad. 

(b)  the  National  Aeronautics  and  Space  Administration  shall — 

(1)  advise  the  Commission  on  technical  characteristics  of 
the  communications  satellite  system; 

(2)  cooperate  with  the  corporation  in  research  and  develop- 
ment to  the  extent  deemed  appropriate  by  the  Administration 
in  the  public  interest; 

(3)  assist  the  corporation  in  the  conduct  of  its  research  and 
development  program  by  furnishing  to  the  corporation,  when 
requested,  on  a  reimbursable  basis,  such  satellite  launching 
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and  associated  services  as  the  Administration  deems  necessary 
for  the  most  expeditious  and  economical  development  of  the 
communications  satellite  system; 

(4)  consult  with  the  corporation  with  respect  to  the  tech- 
nical characteristics  of  the  communications  satellite  system; 

(5)  furnish  to  the  corporation,  on  request  and  on  a 
reimbursable  basis,  satellite  launching  and  associated  services 
required  for  the  establishment,  operation,  and  maintenance  of 
the  communications  satellite  system  approved  by  the  Commis- 
sion; and 

(6)  to  the  extent  feasible,  furnish  other  services,  on  a  reim- 
bursable basis,  to  the  corporation  in  connection  with  the  estab- 
lishment and  operation  of  the  system. 

(c)  the  Federal  Communications  Commission,  in  its  administra- 
tion of  the  provisions  of  the  Communications  Act  of  1934,  as 
amended,  and  as  supplemented  by  this  Act,  shall — 

(1)  insure  effective  competition,  including  the  use  of  com- 
petitive bidding  where  appropriate,  in  the  procurement  by  the 
corporation  and  communications  common  carriers  of  appa- 
ratus, equipment,  and  services  required  for  the  establishment 
and  operation  of  the  communications  satellite  system  and  sat- 
elhte  terminal  stations;  and  the  Commission  shall  consult  with 
the  Small  Business  Administration  and  solicit  its  recommenda- 
tions on  measures  and  procedures  which  will  insure  that  small 
business  concerns  are  given  an  equitable  opportunity  to  share 
in  the  procurement  program  of  the  corporation  for  property 
and  services,  including  but  not  limited  to  research,  develop- 
ment, construction,  maintenance,  and  repair. 

(2)  insure  that  all  present  and  future  authorized  carriers 
shall  have  nondiscriminatory  use  of,  and  equitable  access  to, 
the  communications  satellite  system  and  satellite  terminal  sta- 
tions under  just  and  reasonable  charges,  classifications,  prac- 
tices, regulations,  and  other  terms  and  conditions  and  regulate 
the  manner  in  which  available  facilities  of  the  system  and  sta- 
tions are  allocated  among  such  users  thereof; 

(3)  in  any  case  where  the  Secretary  of  State,  after  obtain- 
ing the  advice  of  the  Administration  as  to  technical  feasibility, 
has  advised  that  commercial  communication  to  a  particular 
foreign  point  by  means  of  the  communications  satellite  system 
and  satellite  terminal  stations  should  be  established  in  the  na- 
tional interest,  institute  forthwith  appropriate  proceedings 
under  section  214(d)  of  the  Communications  Act  of  1934,  as 
amended,  to  require  the  establishment  of  such  communication 
by  the  corporation  and  the  appropriate  common  carrier  or  car- 
riers; 

(4)  insure  that  facilities  of  the  communications  satellite 
system  and  satellite  terminal  stations  are  technically  compat- 
ible and  interconnected  operationally  with  each  other  and  with 
existing  communications  facilities; 

(5)  prescribe  such  accounting  regulations  and  systems  and 
engage  in  such  ratemaking  procedures  as  will  insure  that  any 
economies  made  possible  by  a  communications  satellite  system 
are  appropriately  reflected  in  rates  for  public  communication 
services; 
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(6)  approve  technical  characteristics  of  the  operational 
communications  satellite  system  to  be  employed  by  the  cor- 
poration and  of  the  satellite  terminal  stations;  and  ^ 

(7)  grant  appropriate  authorization  for  the  construction 
and  operation  of  each  satellite  terminal  station,  either  to  the 
corporation  or  to  one  or  more  authorized  carriers  or  to  the  cor- 
poration and  one  or  more  such  carriers  jointly,  as  will  best 
serve  the  public  interest,  convenience,  and  necessity.  In  deter- 
mining the  public  interest,  convenience,  and  necessity  the 
Commission  shall  authorize  the  construction  and  operation  of 
such  stations  by  communications  common  carriers  or  the  cor- 
poration, without  preference  to  either; 

(8)  authorize  the  corporation  to  issue  any  shares  of  capital 
stock,  except  the  initial  issue  of  capital  stock  referred  to  in  sec- 
tion 304(a),  or  to  borrow  any  moneys,  or  to  assume  any  obliga- 
tion in  respect  of  the  securities  of  any  other  person,  upon  find- 
ing that  such  issuance,  borrowing,  or  assumption  is  compatible 
with  the  public  interest,  convenience,  and  necessity  and  is  nec- 
essary or  appropriate  for  or  consistent  with  carrying  out  the 
purposes  and  objectives  of  this  Act  by  the  corporation; 

(9)  insure  that  no  substantial  additions  are  made  by  the 
corporation  or  carriers  with  respect  to  facilities  of  the  system 
or  satellite  terminal  stations  unless  such  additions  are  re- 
quired by  the  public  interest,  convenience,  and  necessity; 

(10)  require,  in  accordance  with  the  procedural  require- 
ments of  section  214  of  the  Communications  Act  of  1934,  as 
amended,  that  additions  be  made  by  the  corporation  or  carriers 
with  respect  to  facilities  of  the  system  or  satellite  terminal  sta- 
tions where  such  additions  would  serve  the  public  interest, 
convenience,  and  necessity;  and 

(11)  make  rules  and  regulations  to  carry  out  the  provisions 
of  this  Act. 

TITLE  III— CREATION  OF  A  COMMUNICATIONS  SATELLITE 
CORPORATION 

SEC.  301.  [47  U.S.C.  731]  CREATION  OF  CORPORATION. 

There  is  authorized  to  be  created  a  communications  satellite 
corporation  for  profit  which  will  not  be  an  agency  or  establishment 
of  the  United  States  Government. 
SEC.  302.  [47  U.S.C.  732]  APPLICABLE  LAWS. 

The  corporation  shall  be  subject  to  the  provisions  of  this  Act 
and,  to  the  extent  consistent  with  this  Act,  to  the  District  of  Co- 
lumbia Business  Corporation  Act.  The  right  to  repeal,   alter,  or 
amend  this  Act  at  any  time  is  expressly  reserved. 
SEC.  303.  [47  U.S.C.  733]  DIRECTORS  AND  OFFICERS. 

(a)  The  corporation  shall  have  a  board  of  directors  consisting 
of  fifteen  individuals  who  are  citizens  of  the  United  States,  of 
whom  one  shall  be  elected  annually  by  the  board  to  serve  as  chair- 
man. Three  members  of  the  board  shall  be  appointed  by  the  Presi- 
dent of  the  United  States,  by  and  with  the  advice  and  consent  of 
the  Senate,  effective  the  date  on  which  the  other  members  are 
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elected,  and  for  terms  of  three  years  or  until  their  successors  have 
been  appointed  and  qualified,  and  any  member  so  appointed  to  fill 
a  vacancy  shall  be  appointed  only  for  the  unexpired  term  of  the  di- 
rector whom  he  succeeds.  The  remaining  twelve  members  of  the 
board  shall  be  elected  annually  by  the  stockholders.  Six  of  such 
members  shall  be  elected  by  those  stockholders  who  are  not  com- 
munications common  carriers,  and  the  remaining  six  such  members 
shall  be  elected  by  the  stockholders  who  are  communications  com- 
mon carriers,  except  that  if  the  number  of  shares  of  the  voting  cap- 
ital stock  of  the  corporation  issued  and  outstanding  and  owned 
either  directly  or  indirectly  by  communications  common  carriers  as 
of  the  record  date  for  the  annual  meeting  of  stockholders  is  less 
than  45  per  centum  of  the  total  number  of  shares  of  the  voting  cap- 
ital stock  of  the  corporation  issued  and  outstanding,  the  numbers 
of  members  to  be  elected  at  such  meeting  by  each  group  of  stock- 
holders shall  be  determined  in  accordance  with  the  following  table: 

When  the  number  of  shares  of  the  membe"rT  which  And  the  number  of 

voting  capital  stock  of  the  cor-  stockholders  who  members  which 

poration  issued  and  outstanding  g  ,         j^  communications  other  stockholders 

and  owned  either  directly  or  mdi-  ^^^^^  ^^^^^^  ^^^  ^^^  ^^^.^j^j  ^  ^1^^^ 

rectly  by  communications  common  ^^^-^^^^  ^^  g,^^j  ^j^^,  ^,^ 

earners  is  less  than —  ^j^^j  ^^^ 

45  per  centum  40  per  centum  5  7 

40  per  centum  35  per  centum  4  8 

35  per  centum  25  per  centum  3  9 

25  per  centum  15  per  centum  2  10 

15  per  centum  8  per  centum  1  11 

8  per  centum  0  12 

No  stockholder  who  is  a  communications  common  carrier  and  no 
trustee  for  such  a  stockholder  shall  vote,  either  directly  or  indi- 
rectly, through  the  votes  of  subsidiaries  or  affiliated  companies, 
nominees,  or  any  persons  subject  to  his  direction  or  control,  for 
more  than  three  candidates  for  membership  on  the  board,  except 
that  in  the  event  the  number  of  shares  of  the  voting  capital  stock 
of  the  corporation  issued  and  outstanding  and  owned  either  directly 
or  indirectly  by  communications  common  carriers  as  of  the  record 
date  for  the  annual  meeting  is  less  than  8  per  centum  of  the  total 
number  of  shares  of  the  voting  capital  stock  of  the  corporation 
issued  and  outstanding,  any  stockholder  who  is  a  communications 
common  carrier  shall  be  entitled  to  vote  at  such  meeting  for  can- 
didates for  membership  on  the  board  in  the  same  manner  as  all 
other  stockholders.  Subject  to  the  foregoing  limitations,  the  articles 
of  incorporation  of  the  corporation  shall  provide  for  cumulative  vot- 
ing under  section  327(d)  of  the  District  of  Columbia  Business  Cor- 
poration Act  (D.C.  Code,  sec.  29-327(d)).  The  articles  of  incorpora- 
tion of  the  corporation  may  be  amended,  altered,  changed,  or  re- 
pealed by  a  vote  of  not  less  than  66%  per  centum  of  the  out- 
standing shares  of  the  voting  capital  stock  of  the  corporation  owned 
by  stockholders  who  are  communications  common  carriers  and  by 
stockholders  who  are  not  communications  common  carriers,  voting 
together  if  such  vote  complies  with  all  other  requirements  of  this 
Act  and  of  the  articles  of  incorporation  of  the  corporation  with  re- 
spect to  the  amendment,  alteration,  change,  or  repeal  of  such  arti- 
cles. The  corporation  may  adopt  such  bylaws  as  shall,  notwith- 
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standing  the  provisions  of  section  336  of  the  District  of  Columbia 
Business  Corporation  Act  (D.C.  Code,  sec.  29-336(d)),  provide  for 
the  continued  abihty  of  the  board  to  transact  business  under  such 
circumstances  of  national  emergency  as  the  President  of  the  United 
States,  or  the  officer  designated  by  him,  may  determine,  after  Feb- 
ruary 18,  1969,  would  not  permit  a  prompt  meeting  of  a  majority 
of  the  board  to  transact  business. 

(b)  The  corporation  shall  have  a  president,  and  such  other  offi- 
cers as  may  be  named  and  appointed  by  the  board,  at  rates  of  com- 
pensation fixed  by  the  board,  and  serving  at  the  pleasure  of  the 
board.  No  individual  other  than  a  citizen  of  the  United  States  may 
be  an  officer  of  the  corporation.  No  officer  of  the  corporation  shall 
receive  any  salary  from  any  source  other  than  the  corporation  dur- 
ing the  period  of  his  employment  by  the  corporation. 

SEC.  304.  [47  U.S.C.  734]  FINANCING  OF  THE  CORPORATION. 

(a)  The  corporation  is  authorized  to  issue  and  have  out- 
standing, in  such  amounts  as  it  shall  determine,  shares  of  capital 
stock,  without  par  value,  which  shall  carry  voting  rights  and  be  eli- 
gible for  dividends.  The  shares  of  such  stock  initially  offered  shall 
be  sold  in  a  manner  to  encourage  the  widest  distribution  to  the 
American  public.  Subject  to  the  provisions  of  subsections  (b)  and  (d) 
of  this  section,  shares  of  stock  offered  under  this  subsection  may 
be  issued  to  and  held  by  any  person. 

(b)(1)  For  the  purposes  of  this  section  the  term  "authorized  car- 
rier" shall  mean  a  communications  common  carrier  which  is  specifi- 
cally authorized  or  which  is  a  member  of  a  class  of  carriers  author- 
ized by  the  Commission  to  own  shares  of  stock  in  the  corporation 
upon  a  finding  that  such  ownership  will  be  consistent  with  the  pub- 
lic interest,  convenience,  and  necessity. 

(2)  Only  those  communications  common  carriers  which  are 
authorized  carriers  shall  own  shares  of  stock  in  the  corporation  at 
any  time,  and  no  other  communications  common  carrier  shall  own 
shares  either  directly  or  indirectly  through  subsidiaries  or  affiliated 
companies,  nominees,  or  any  persons  subject  to  its  direction  or  con- 
trol. At  no  time  after  the  initial  issue  is  completed  shall  the  aggre- 
gate of  the  shares  of  voting  stock  of  the  corporation  owned  by 
authorized  carriers  directly  or  indirectly  through  subsidiaries  or 
affiliated  companies,  nominees,  or  any  persons  subject  to  their 
direction  or  control  exceed  50  per  centum  of  such  shares  issued  and 
outstanding. 

(3)  At  no  time  shall  any  stockholder  who  is  not  an  authorized 
carrier,  or  any  syndicate  or  affiliated  group  of  such  stockholders, 
own  more  than  10  per  centum  of  the  shares  of  voting  stock  of  the 
corporation  issued  and  outstanding. 

(c)  The  corporation  is  authorized  to  issue,  in  addition  to  the 
stock  authorized  by  subsection  (a)  of  this  section,  nonvoting  securi- 
ties, bonds,  debentures,  and  other  certificates  of  indebtedness  as  it 
may  determine.  Such  nonvoting  securities,  bonds,  debentures,  or 
other  certificates  of  indebtedness  of  the  corporation  as  a  commu- 
nications common  carrier  may  own  shall  be  eligible  for  inclusion  in 
the  rate  base  of  the  carrier  to  the  extent  allowed  by  the  Commis- 
sion. The  voting  stock  of  the  corporation  shall  not  be  eligible  for 
inclusion  in  the  rate  base  of  the  carrier. 
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(d)  Not  more  than  an  aggregate  of  20  per  centum  of  the  shares 
of  stock  of  the  corporation  authorized  by  subsection  (a)  of  this  sec- 
tion which  are  held  by  holders  other  than  authorized  carriers  may 
be  held  by  persons  of  the  classes  described  in  subsection  (a)  and 
paragraphs  (1)  through  (4)  of  subsection  (b)  of  section  310  of  the 
Communications  Act  of  1934,  as  amended  (47  U.S.C.  310). 

(e)  The  requirement  of  section  345(b)  of  the  District  of  Colum- 
bia Business  Corporation  Act  (D.C.  Code,  sec.  29-345(b))  as  to  the 
percentage  of  stock  which  a  stockholder  must  hold  in  order  to  have 
the  rights  of  inspection  and  copying  set  forth  in  that  subsection 
shall  not  be  applicable  in  the  case  of  holders  of  the  stock  of  the  cor- 
poration, and  they  may  exercise  such  rights  without  regard  to  the 
percentage  of  stock  they  hold. 

(f)  Upon  application  to  the  Commission  by  any  authorized  car- 
rier and  after  notice  and  hearing,  the  Commission  may  compel  any 
other  authorized  carrier  which  owns  shares  of  stock  in  the  corpora- 
tion to  transfer  to  the  applicant,  for  a  fair  and  reasonable  consider- 
ation, a  number  of  such  shares  as  the  Commission  determines  will 
advance  the  public  interest  and  the  purposes  of  this  Act.  In  its 
determination  with  respect  to  ownership  of  shares  of  stock  in  the 
corporation,  the  Commission,  whenever  consistent  with  the  public 
interest,  shall  promote  the  widest  possible  distribution  of  stock 
among  the  authorized  carriers. 

SEC.  305.  [47  U.S.  735]  PURPOSES  AND  POWERS  OF  THE  CORPORATION. 

(a)  In  order  to  achieve  the  objectives  and  to  carry  out  the  pur- 
poses of  this  Act,  the  corporation  is  authorized  to — 

(1)  plan,  initiate,  construct,  own,  manage,  and  operate 
itself  or  in  conjunction  with  foreign  governments  or  business 
entities  a  commercial  communications  satellite  system; 

(2)  furnish,  for  hire,  channels  of  communication  to  United 
States  communications  common  carriers  and  to  other  author- 
ized entities,  foreign  and  domestic;  and 

(3)  own  and  operate  satellite  terminal  stations  when  li- 
censed by  the  Commission  under  section  201(c)(7). 

(b)  Included  in  the  activities  authorized  to  the  corporation  for 
accomplishment  of  the  purposes  indicated  in  subsection  (a)  of  this 
section,  are,  among  others  not  specifically  named — 

(1)  to  conduct  or  contract  for  research  and  development  re- 
lated to  its  mission; 

(2)  to  acquire  the  physical  facilities,  equipment  and  devices 
necessary  to  its  operations,  including  communications  satellites 
and  associated  equipment  and  facilities,  whether  by  construc- 
tion, purchase,  or  gift; 

(3)  to  purchase  satellite  launching  and  related  services 
from  the  United  States  Government; 

(4)  to  contract  with  authorized  users,  including  the  United 
States  Government,  for  the  services  of  the  communications  sat- 
ellite system;  and 

(5)  to  develop  plans  for  the  technical  specifications  of  all 
elements  of  the  communications  satellite  system. 

(c)  To  carry  out  the  foregoing  purposes,  the  corporation  shall 
have  the  usual  powers  conferred  upon  a  stock  corporation  by  the 
District  of  Columbia  Business  Corporation  Act. 
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TITLE  IV— MISCELLANEOUS 

SEC.  401.  [47  U.S.C.  741]  APPLICABILITY  OF  COMMIWICATIONS  ACT  OF 
1934. 

The  corporation  shall  be  deemed  to  be  a  common  carrier  within 
the  meaning  of  section  3(h)  of  the  Communications  Act  of  1934,  as 
amended,  and  as  such  shall  be  fully  subject  to  the  provisions  of 
title  II  and  title  III  of  that  Act.  The  provision  of  satellite  terminal 
station  facilities  by  one  communication  common  carrier  to  one  or 
more  other  communications  common  carriers  shall  be  deemed  to  be 
a  common  carrier  activity  fully  subject  to  the  Communications  Act. 
Whenever  the  application  of  the  provisions  of  this  Act  shall  be 
inconsistent  with  the  application  of  the  provisions  of  the  Commu- 
nications Act,  the  provisions  of  this  Act  shall  govern. 

SEC.  402.    [47  U.S.C.   742]   NOTICE   OF  FOREIGN  BUSINESS   NEGOTIA- 
TIONS. 

Whenever  the  corporation  shall  enter  into  business  negotia- 
tions with  respect  to  facilities,  operations,  or  services  authorized  by 
this  Act  with  any  international  or  foreign  entity,  it  shall  notify  the 
Department  of  State  of  the  negotiations,  and  the  Department  of 
State  shall  advise  the  corporation  of  relevant  foreign  policy  consid- 
erations. Throughout  such  negotiations  the  corporation  shall  keep 
the  Department  of  State  informed  with  respect  to  such  consider- 
ations. The  corporation  may  request  the  Department  of  State  to  as- 
sist in  the  negotiations,  and  that  Department  shall  render  such 
assistance  as  may  be  appropriate. 
SEC.  403.  [47  U.S.C.  743]  SANCTIONS. 

(a)  If  the  corporation  created  pursuant  to  this  Act  shall  engage 
in  or  adhere  to  any  action,  practices,  or  policies  inconsistent  with 
the  policy  and  purposes  declared  in  section  102  of  this  Act,  or  if  the 
corporation  or  any  other  person  shall  violate  any  provision  of  this 
Act,  or  shall  obstruct  or  interfere  with  any  activities  authorized  by 
this  Act,  or  shall  refuse,  fail,  or  neglect  to  discharge  his  duties  and 
responsibilities  under  this  Act,  or  shall  threaten  any  such  violation, 
obstruction,  interference,  refusal,  failure,  or  neglect,  the  district 
court  of  the  United  States  for  any  district  in  which  such  corpora- 
tion or  other  person  resides  or  may  be  found  shall  have  jurisdic- 
tion, except  as  otherwise  prohibited  by  law,  upon  petition  of  the  At- 
torney General  of  the  United  States,  to  grant  such  equitable  relief 
as  may  be  necessary  or  appropriate  to  prevent  or  terminate  such 
conduct  or  threat. 

(b)  Nothing  contained  in  this  section  shall  be  construed  as  re- 
lieving any  person  of  any  punishment,  liability,  or  sanction  which 
may  be  imposed  otherwise  than  under  this  Act. 

(c)  It  shall  be  the  duty  of  the  corporation  and  all  communica- 
tions common  carriers  to  comply,  insofar  as  applicable,  with  all  pro- 
visions of  this  Act  and  all  rules  and  regulations  promulgated  there- 
under. 

SEC.  404.  [47  U.S.C.  744]  REPORTS  TO  THE  CONGRESS. 

The  corporation  shall  transmit  to  the  President  and  the  Con- 
gress, annually  and  at  such  other  times  as  it  deems  desirable,  a 
comprehensive  and  detailed  report  of  its  operations,  activities,  and 
accomplishments  under  this  Act. 
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TITLE  V— INTERNATIONAL  MARITIME  SATELLITE 
TELECOMMUNICATIONS 

SEC.  501.  SHORT  TITLE. 

This  title  may  be  cited  as  the  "International  Maritime  Satellite 
Telecommunications  Act". 
SEC.  502.  [47  U.S.C.  751]  DECLARATION  OF  POLICY  AND  PURPOSE. 

(a)  The  Congress  hereby  declares  that  it  is  the  policy  of  the 
United  States  to  provide  for  the  participation  of  the  United  States 
in  the  International  Maritime  Satellite  Organization  (hereinafter  in 
this  title  referred  to  as  "INMARSAT")  in  order  to  develop  and  oper- 
ate a  global  maritime  satellite  telecommunications  system.  Such 
system  shall  have  facilities  and  services  which  will  serve  maritime 
commercial  and  safety  needs  of  the  United  States  and  foreign  coun- 
tries. 

(b)  It  is  the  purpose  of  this  title  to  provide  that  the  participa- 
tion of  the  United  States  in  INMARSAT  shall  be  through  the  com- 
munications satellite  corporation  established  pursuant  to  title  III  of 
this  Act,  which  constitutes  a  private  entity  operating  for  profit,  and 
which  is  not  an  agency  or  establishment  of  the  Federal  Govern- 
ment. 

SEC.  503.  [47  U.S.C.  752]  DESIGNATED  OPERATING  ENTITY. 

(a)(1)  The  the  communications  satellite  corporation  estabhshed 
pursuant  to  title  III  of  this  Act  is  hereby  designated  as  the  sole 
operating  entity  of  the  United  States  for  participation  in 
INMARSAT,  for  the  purpose  of  providing  international  maritime 
satellite  telecommunications  services. 

(2)  The  corporation  may  participate  in  and  is  hereby  author- 
ized to  sign  the  operating  agreement  or  other  pertinent  instru- 
ments of  INMARSAT  as  the  sole  designated  operating  entity  of  the 
United  States. 

(b)  The  corporation — 

(1)  may  own  and  operate  satellite  earth  terminal  stations 
in  the  United  States; 

(2)  shall  interconnect  such  stations,  and  the  maritime  sat- 
ellite telecommunications  provided  by  such  stations,  with  the 
facilities  and  services  of  United  States  domestic  common  car- 
riers and  international  common  carriers,  other  than  any  com- 
mon carrier  or  other  entity  in  which  the  corporation  has  any 
ownership  interest,  as  authorized  by  the  Commission; 

(3)  shall  interconnect  such  stations  and  the  maritime  sat- 
ellite telecommunications  provided  by  such  stations,  with  the 
facilities  and  services  of  private  communications  systems,  un- 
less the  Commission  finds  that  such  interconnection  will  not 
serve  the  public  interest;  and 

(4)  may  establish,  own,  and  operate  the  United  States 
share  of  the  jointly  owned  international  space  segment  and 
associated  ancillary  facilities. 

(c)  The  corporation  shall  be  responsible  for  fulfilling  any  finan- 
cial obligation  placed  upon  the  corporation  as  a  signatory  to  the 
operating  agreement  or  other  pertinent  instruments,  and  any  other 
financial  obligation  which  may  be  placed  upon  the  corporation  as 
the    result    of    a    convention    or    other    instrument    establishing 
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INMARSAT.  The  corporation  shall  be  the  sole  United  States  rep- 
resentative in  the  managing  body  of  INMARSAT. 

(d)(1)  Any  person,  including  the  Federal  Government  or  any 
agency  thereof,  may  be  authorized,  in  accordance  with  paragraph 
(2)  or  paragraph  (3),  to  be  the  sole  owner  or  operator,  or  both,  of 
any  satellite  earth  terminal  station  if  such  station  is  used  for  the 
exclusive  purposes  of  training  personnel  in  the  use  of  equipment 
associated  with  the  operation  and  maintenance  of  such  station,  or 
in  carrying  out  experimentation  relating  to  maritime  satellite  tele- 
communications services. 

(2)  If  the  person  referred  to  in  paragraph  (1)  is  the  Federal 
Government  or  any  agency  thereof,  such  satellite  earth  terminal 
station  shall  have  been  authorized  to  operate  by  the  executive 
department  charged  with  such  responsibility. 

(3)  In  any  other  case,  such  satellite  earth  terminal  station  shall 
have  been  authorized  by  the  Commission. 

(e)  The  Commission  may  authorize  ownership  of  satellite  earth 
terminal  stations  by  persons  other  than  the  corporation  at  any  time 
the  Commission  determines  that  such  additional  ownership  will  en- 
hance the  provision  of  maritime  satellite  services  in  the  public  in- 
terest. 

(f)  The  Commission  shall  determine  the  operational  arrange- 
ments under  which  the  corporation  shall  interconnect  its  satellite 
earth  terminal  station  facilities  and  services  with  United  States  do- 
mestic common  carriers  and  international  common  carriers,  other 
than  any  common  carrier,  system,  or  other  entity  in  which  the  cor- 
poration has  any  ownership  interest,  and  private  communications 
systems  when  authorized  pursuant  to  subsection  (b)(3)  for  the  pur- 
pose of  extending  maritime  satellite  telecommunications  services 
within  the  United  States  and  in  other  areas. 

(g)  Notwithstanding  any  provision  of  State  law,  the  articles  of 
incorporation  of  the  corporation  shall  provide  for  the  continued 
ability  of  the  board  of  directors  of  the  corporation  to  transact  busi- 
ness under  such  circumstances  of  national  emergency  as  the  Presi- 
dent or  his  delegate  may  determine  would  not  permit  a  prompt 
meeting  of  the  number  of  directors  otherwise  required  to  transact 
business. 

SEC.  504.  [47  U.S.C.  753]  IMPLEMENTATION  OF  POLICY. 

(a)  The  Secretary  of  Commerce  shall — 

(1)  coordinate  the  activities  of  Federal  agencies  with 
responsibilities  in  the  field  of  telecommunications  (other  than 
the  Commission),  so  as  to  ensure  that  there  is  full  and  effective 
compliance  with  the  provisions  of  this  title; 

(2)  take  all  necessary  steps  to  ensure  the  availability  and 
appropriate  utilization  of  the  maritime  satellite  telecommuni- 
cations services  provided  by  INMARSAT  for  general  govern- 
mental purposes,  except  in  any  case  in  which  a  separate  tele- 
communications system  is  required  to  meet  unique  govern- 
mental needs  or  is  otherwise  required  in  the  national  interest; 

(3)  exercise  his  authority  in  a  manner  which  seeks  to  ob- 
tain coordinated  and  efficient  use  of  the  electromagnetic  spec- 
trum and  orbital  space,  and  to  ensure  the  technical  compat- 
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ibility   of  the    space    segment   with   existing   communications 
faciUties  in  the  United  States  and  in  foreign  countries;  and 

(4)  take  all  necessary  steps  to  determine  the  interests  and 
needs  of  the  ultimate  users  of  the  maritime  satellite  tele- 
communications system  and  to  communicate  the  views  of  the 
Federal  Government  on  utilization  and  user  needs  to 
INMARSAT. 

(b)  The  President  shall  exercise  such  supervision  over,  and 
issue  such  instructions  to,  the  corporation  in  connection  with  its 
relationships  and  activities  with  foreign  governments,  international 
entities,  and  INMARSAT  as  may  be  necessary  to  ensure  that  such 
relationships  and  activities  are  consistent  with  the  national  inter- 
est and  foreign  policy  of  the  United  States. 

(c)  The  Commission  shall — 

(1)  institute  such  proceedings  as  may  be  necessary  to  carry 
out  the  provisions  of  section  503  of  this  title; 

(2)  make  recommendations  to  the  President  for  the  pur- 
pose of  assisting  him  in  his  issuance  of  instructions  to  the  cor- 
poration; 

(3)  grant  such  authorizations  as  may  be  necessary  under 
title  II  and  title  III  of  the  Communications  Act  of  1934  to  en- 
able the  corporation — 

(A)  to  provide  to  the  public,  in  accordance  with  section 
503(c)(2)  of  this  title,  space  segment  channels  of  commu- 
nication obtained  from  INMARSAT;  and 

(B)  to  construct  and  operate  such  satellite  earth  ter- 
minal stations  in  the  United  States  as  may  be  necessary 
to  provide  sufficient  access  to  the  space  segment; 

(4)  grant  such  other  authorizations  as  may  be  necessary 
under  title  II  and  title  III  of  this  Communications  Act  of  1934 
to  carry  out  the  provisions  of  this  title; 

(5)  establish  procedures  to  provide  for  the  continuing  re- 
view of  the  telecommunications  activities  of  the  corporation  as 
the  United  States  signatory  to  the  operating  agreement  or 
other  pertinent  instruments;  and 

(6)  prescribe  such  rules  as  may  be  necessary  to  carry  out 
the  provisions  of  this  title. 

(d)  The  Commission  is  authorized  to  issue  instructions  to  the 
corporation  with  respect  to  regulatory  matters  within  the  jurisdic- 
tion of  the  Commission.  In  the  event  an  instruction  of  the  Commis- 
sion conflicts  with  an  instruction  of  the  President  pursuant  to  sub- 
section (b),  the  instructions  issued  by  the  President  shall  prevail. 

SEC.  505.  [47  U.S.C.  757]  DEFINITIONS. 

For  purposes  of  this  title — 

(1)  the  term  "person"  includes  an  individual,  partnership, 
association,  joint  stock  company,  trust,  or  corporation; 

(2)  the  term  "satelhte  earth  terminal  station"  means  a 
complex  of  communications  equipment  located  on  land,  oper- 
ationally interconnected  with  one  or  more  terrestrial  commu- 
nications systems,  and  capable  of  transmitting  telecommuni- 
cations to,  or  receiving  telecommunications  from,  the  space 
segment; 
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(3)  the  term  "space  segment"  means  any  satellite  (or  capac- 
ity on  a  satellite)  maintained  under  the  authority  of 
INMARSAT,  for  the  purpose  of  providing  international  mari- 
time telecommunications  services,  and  the  tracking,  telemetry, 
command,  control,  monitoring,  and  related  facilities  and  equip- 
ment required  to  support  the  operations  of  such  satellite;  and 

(4)  the  term  "State"  means  the  several  States,  the  District 
of  Columbia,  the  Commonwealth  of  Puerto  Rico,  Guam,  the 
Virgin  Islands,  the  Trust  Territory  of  the  Pacific  Islands,  and 
any  other  territory  or  possession  of  the  United  States. 

TITLE  VI—COMMUNICATIONS 
COMPETITION  AND  PRIVATIZATION  i 

Subtitle  A — ^Actions  To  Ensure  Pro- 
Competitive  Privatization 

SEC.  601.  [47  U.S.C.  761]  FEDERAL  COMMUNICATIONS  COMMISSION  LI- 
CENSING. 

(a)  Licensing  for  Separated  Entities. — 

(1)  Competition  test. — The  Commission  may  not  issue  a 
license  or  construction  permit  to  any  separated  entity,  or 
renew  or  permit  the  assignment  or  use  of  any  such  license  or 
permit,  or  authorize  the  use  by  any  entity  subject  to  United 
States  jurisdiction  of  any  space  segment  owned,  leased,  or 
operated  by  any  separated  entity,  unless  the  Commission 
determines  that  such  issuance,  renewal,  assignment,  or  use 
will  not  harm  competition  in  the  telecommunications  market  of 
the  United  States.  If  the  Commission  does  not  make  such  a 
determination,  it  shall  deny  or  revoke  authority  to  use  space 
segment  owned,  leased,  or  operated  by  the  separated  entity  to 
provide  services  to,  from,  or  within  the  United  States. 

(2)  Criteria  for  competition  test. — In  making  the  deter- 
mination required  by  paragraph  (1),  the  Commission  shall  use 
the  licensing  criteria  in  sections  621  and  623,  and  shall  not 
make  such  a  determination  unless  the  Commission  determines 
that  the  privatization  of  any  separated  entity  is  consistent  with 
such  criteria. 

(b)  Licensing  for  INTELSAT,   Inmarsat,  and  Successor 
Entities. — 

(1)  Competition  test.— 

(A)  In  general. — In  considering  the  application  of 
INTELSAT,  Inmarsat,  or  their  successor  entities  for  a  li- 
cense or  construction  permit,  or  for  the  renewal  or  assign- 
ment or  use  of  any  such  license  or  permit,  or  in  consid- 
ering the  request  of  any  entity  subject  to  United  States 
jurisdiction  for  authorization  to  use  any  space  segment 


1  Title  VI  of  the  Communications  Satellite  Act  of  1962  was  added  by  the  ORBIT  Act  (Public 
Law  106-180).  Section  2  of  the  Orbit  Act  contained  the  following  statement  of  purpose:  "It  is 
the  purpose  of  this  Act  to  promote  a  fully  competitive  global  market  for  satellite  communication 
services  for  the  benefit  of  consumers  and  providers  of  satellite  services  and  equipment  by  fully 
privatizing  the  intergovernmental  satellite  organizations,  INTELSAT  and  Inmarsat.". 
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owned,  leased,  or  operated  by  INTELSAT,  Inmarsat,  or 
their  successor  entities,  to  provide  non-core  services  to, 
from,  or  within  the  United  States,  the  Commission  shall 
determine  whether — 

(i)  after  April  1,  2001,  in  the  case  of  INTELSAT 
and  its  successor  entities,  INTELSAT  and  any  suc- 
cessor entities  have  been  privatized  in  a  manner  that 
will  harm  competition  in  the  telecommunications  mar- 
kets of  the  United  States;  or 

(ii)  after  April  1,  2000,  in  the  case  of  Inmarsat  and 
its  successor  entities,  Inmarsat  and  any  successor 
entities  have  been  privatized  in  a  manner  that  will 
harm  competition  in  the  telecommunications  markets 
of  the  United  States. 

(B)  Consequences  of  determination.— If  the  Com- 
mission determines  that  such  competition  will  be  harmed 
or  that  grant  of  such  application  or  request  for  authority 
is  not  otherwise  in  the  public  interest,  the  Commission 
shall  limit  through  conditions  or  deny  such  application  or 
request,  and  limit  or  revoke  previous  authorizations  to  pro- 
vide non-core  services  to,  from,  or  within  the  United 
States.  After  due  notice  and  opportunity  for  comment,  the 
Commission  shall  apply  the  same  limitations,  restrictions, 
and  conditions  to  all  entities  subject  to  United  States  juris- 
diction using  space  segment  owned,  leased,  or  operated  by 
INTELSAT,  Inmarsat,  or  their  successor  entities. 

(C)  National  security,  law  enforcement,  and  pub- 
lic SAFETY. — The  Commission  shall  not  impose  any  limita- 
tion, condition,  or  restriction  under  subparagraph  (B)  in  a 
manner  that  will,  or  is  reasonably  likely  to,  result  in  limi- 
tation, denial,  or  revocation  of  authority  for  non-core  serv- 
ices that  are  used  by  and  required  for  a  national  security 
agency  or  law  enforcement  department  or  agency  of  the 
United  States,  or  used  by  and  required  for,  and  otherwise 
in  the  public  interest,  any  other  Department  or  Agency  of 
the  United  States  to  protect  the  health  and  safety  of  the 
public.  Such  services  may  be  obtained  by  the  United  States 
directly  from  INTELSAT,  Inmarsat,  or  a  successor  entity, 
or  indirectly  through  COMSAT,  or  authorized  carriers  or 
distributors  of  the  successor  entity. 

(D)  Rule  of  construction.— Nothing  in  this  sub- 
section is  intended  to  preclude  the  Commission  from  acting 
upon  applications  of  INTELSAT,  Inmarsat,  or  their  suc- 
cessor entities  prior  to  the  latest  date  set  out  in  section 
621(5)(A),  including  such  actions  as  may  be  necessary  for 
the  United  States  to  become  the  licensing  jurisdiction  for 
INTELSAT,  but  the  Commission  shall  condition  a  grant  of 
authority  pursuant  to  this  subsection  upon  compliance 
with  sections  621  and  622. 

(2)  Criteria  for  competition  test.— In  making  the  deter- 
mination required  by  paragraph  (1),  the  Commission  shall  use 
the  licensing  criteria  in  sections  621,  622,  and  624,  and  shall 
determine  that  competition  in  the  telecommunications  markets 
of  the  United  States  will  be  harmed  unless  the  Commission 
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finds  that  the  privatization  referred  to  in  paragraph  (1)  is  con- 
sistent with  such  criteria. 

(3)  Clarification:  competitive  safeguards. — In  making 
its  hcensing  decisions  under  this  subsection,  the  Commission 
shall  consider  whether  users  of  non-core  services  provided  by 
INTELSAT  or  Inmarsat  or  successor  or  separated  entities  are 
able  to  obtain  non-core  services  from  providers  offering  services 
other  than  through  INTELSAT  or  Inmarsat  or  successor  or 
separated  entities,  at  competitive  rates,  terms,  or  conditions. 
Such  consideration  shall  also  include  whether  such  licensing 
decisions  would  require  users  to  replace  equipment  at  substan- 
tial costs  prior  to  the  termination  of  its  design  life.  In  making 
its  licensing  decisions,  the  Commission  shall  also  consider 
whether  competitive  alternatives  in  individual  markets  do  not 
exist  because  they  have  been  foreclosed  due  to  anticompetitive 
actions  undertaken  by  or  resulting  from  the  INTELSAT  or 
Inmarsat  systems.  Such  licensing  decisions  shall  be  made  in  a 
manner  which  facilitates  achieving  the  purposes  and  goals  in 
this  title  and  shall  be  subject  to  notice  and  comment. 

(c)  Additional  Considerations  in  Determinations.— In  mak- 
ing its  determinations  and  licensing  decisions  under  subsections  (a) 
and  (b),  the  Commission  shall  construe  such  subsections  in  a  man- 
ner consistent  with  the  United  States  obligations  and  commitments 
for  satellite  services  under  the  Fourth  Protocol  to  the  General 
Agreement  on  Trade  in  Services. 

(d)  Independent  Facilities  Competition.— Nothing  in  this 
section  shall  be  construed  as  precluding  COMSAT  from  investing 
in  or  owning  satellites  or  other  facilities  independent  from 
INTELSAT  and  Inmarsat,  and  successor  or  separated  entities,  or 
from  providing  services  through  reselling  capacity  over  the  facili- 
ties of  satellite  systems  independent  from  INTELSAT  and 
Inmarsat,  and  successor  or  separated  entities.  This  subsection  shall 
not  be  construed  as  restricting  the  types  of  contracts  which  can  be 
executed  or  services  which  may  be  provided  by  COMSAT  over  the 
independent  satellites  or  facilities  described  in  this  subsection. 

SEC.  602.   [47  U.S.C.  761a]   INCENTIVES;  LIMITATION  ON  EXPANSION 
PENDING  PRIVATIZATION. 

(a)  Limitation.— Until  INTELSAT,  Inmarsat,  and  their  suc- 
cessor or  separate  entities  are  privatized  in  accordance  with  the 
requirements  of  this  title,  INTELSAT,  Inmarsat,  and  their  suc- 
cessor or  separate  entities,  respectively,  shall  not  be  permitted  to 
provide  additional  services.  The  Commission  shall  take  all  nec- 
essary measures  to  implement  this  requirement,  including  denial 
by  the  Commission  of  licensing  for  such  services. 

(b)  Orbital  Location  Incentives.— Until  such  privatization  is 
achieved,  the  United  States  shall  oppose  and  decline  to  facilitate 
applications  by  such  entities  for  new  orbital  locations  to  provide 
such  services. 
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Subtitle  B — Federal  Communications  Com- 
mission Licensing  Criteria:  Privatization 
Criteria 

SEC.  621.  [47  U.S.C.  763]  GENERAL  CRITERIA  TO  ENSURE  A  PRO-COM- 
PETITIVE PRIVATIZATION  OF  INTELSAT  AND  INMARSAT. 

The  President  and  the  Commission  shall  secure  a  pro-competi- 
tive privatization  of  INTELSAT  and  Inmarsat  that  meets  the  cri- 
teria set  forth  in  this  section  and  sections  622  through  624.  In  se- 
curing such  privatizations,  the  following  criteria  shall  be  applied  as 
licensing  criteria  for  purposes  of  subtitle  A: 

(1)  Dates  for  privatization. — Privatization  shall  be  ob- 
tained in  accordance  with  the  criteria  of  this  title  of — 

(A)  INTELSAT  as  soon  as  practicable,  but  no  later 
than  April  1,  2001;  and 

(B)  Inmarsat  as  soon  as  practicable,  but  no  later  than 
July  1,  2000. 

(2)  Independence. — The  privatized  successor  entities  and 
separated  entities  of  INTELSAT  and  Inmarsat  shall  operate  as 
independent  commercial  entities,  and  have  a  pro-competitive 
ownership  structure.  The  successor  entities  and  separated  enti- 
ties of  INTELSAT  and  Inmarsat  shall  conduct  an  initial  public 
offering  in  accordance  with  paragraph  (5)  to  achieve  such  inde- 
pendence. Such  offering  shall  substantially  dilute  the  aggre- 
gate ownership  of  such  entities  by  such  signatories  or  former 
signatories.  In  determining  whether  a  public  offering  attains 
such  substantial  dilution,  the  Commission  shall  take  into  ac- 
count the  purposes  and  intent,  privatization  criteria,  and  other 
provisions  of  this  title,  as  well  as  market  conditions.  No  inter- 
governmental organization,  including  INTELSAT  or  Inmarsat, 
shall  have — 

(A)  an  ownership  interest  in  INTELSAT  or  the  suc- 
cessor or  separated  entities  of  INTELSAT;  or 

(B)  more  than  minimal  ownership  interest  in  Inmarsat 
or  the  successor  or  separated  entities  of  Inmarsat. 

(3)  Termination  of  privileges  and  immunities.— The 
preferential  treatment  of  INTELSAT  and  Inmarsat  shall  not  be 
extended  to  any  successor  entity  or  separated  entity  of 
INTELSAT  or  Inmarsat.  Such  preferential  treatment 
includes — 

(A)  privileged  or  immune  treatment  by  national  gov- 
ernments; 

(B)  privileges  or  immunities  or  other  competitive 
advantages  of  the  type  accorded  INTELSAT  and  Inmarsat 
and  their  signatories  through  the  terms  and  operation  of 
the  INTELSAT  Agreement  and  the  associated  Head- 
quarters Agreement  and  the  Inmarsat  Convention;  and 

(C)  preferential  access  to  orbital  locations. 

Access  to  new,  or  renewal  of  access  to,  orbital  locations  shall 
be  subject  to  the  legal  or  regulatory  processes  of  a  national 
government  that  applies  due  diligence  requirements  intended 
to  prevent  the  warehousing  of  orbital  locations. 
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(4)  Prevention  of  expansion  during  transition.— Dur- 
ing the  transition  period  prior  to  privatization  under  this  title, 
INTELSAT  and  Inmarsat  shall  be  precluded  from  expanding 
into  additional  services. 

(5)  Conversion  to  stock  corporations.— Any  successor 
entity  or  separated  entity  created  out  of  INTELSAT  or 
Inmarsat  shall  be  a  national  corporation  or  similar  accepted 
commercial  structure,  subject  to  the  laws  of  the  nation  in 
which  incorporated,  as  follows: 

(A)  An  initial  public  offering  of  securities  of  any  suc- 
cessor entity  or  separated  entity — 

(i)  shall  be  conducted,  for  the  successor  entities  of 
INTELSAT,  on  or  about  June  30,  2005,  except  that  the 
Commission  may  extend  this  deadline  in  consideration 
of  market  conditions  and  relevant  business  factors  re- 
lating to  the  timing  of  an  initial  public  offering,  but 
such  extensions  shall  not  permit  such  offering  to  be 
conducted  later  than  December  31,  2005;  and 

(ii)  shall  be  conducted,  for  the  successor  entities  of 
Inmarsat,  not  later  than  June  30,  2005,  except  that 
the  Commission  may  extend  this  deadline  to  not  later 
than  December  31,  2004. 

(B)  The  shares  of  any  successor  entities  and  separated 
entities  shall  be  listed  for  trading  on  one  or  more  major 
stock  exchanges  with  transparent  and  effective  securities 
regulation. 

(C)  A  majority  of  the  members  of  the  board  of  directors 
of  any  successor  entity  or  separated  entity  shall  not  be 
directors,  employees,  officers,  or  managers  or  otherwise 
serve  as  representatives  of  any  signatory  or  former  signa- 
tory. No  member  of  the  board  of  directors  of  any  successor 
or  separated  entity  shall  be  a  director,  employee,  officer  or 
manager  of  any  intergovernmental  organization  remaining 
after  the  privatization. 

(D)  Any  successor  entity  or  separated  entity  shall — 

(i)  have  a  board  of  directors  with  a  fiduciary  obli- 
gation; 

(ii)  have  no  officers  or  managers  who  are  officers 
or  managers  of  any  signatories  or  former  signatories; 

(iii)  have  no  directors,  officers,  or  managers  who 
hold  such  positions  in  any  intergovernmental  organi- 
zation. 

(E)  Any  transactions  or  other  relationships  between  or 
among  any  successor  entity,  separated  entity,  INTELSAT, 
or  Inmarsat  shall  be  conducted  on  an  arm's  length  basis. 

(F)  Notwithstanding  subparagraphs  (A)  and  (B),  a  suc- 
cessor entity  may  be  deemed  a  national  corporation  and 
may  forgo  an  initial  public  offering  and  public  securities 
listing  and  still  achieve  the  purposes  of  this  section  if — 

(i)  the  successor  entity  certifies  to  the  Commission 
that— 

(I)  the  successor  entity  has  achieved  substan- 
tial dilution  of  the  aggregate  amount  of  signatory 
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or    former    signatory    financial    interest    in    such 
entity; 

(II)  any  signatories  and  former  signatories 
that  retain  a  financial  interest  in  such  successor 
entity  do  not  possess,  together  or  individually, 
effective  control  of  such  successor  entity;  and 

(III)  no  intergovernmental  organization  has 
any  ownership  interest  in  a  successor  entity  of 
INTELSAT  or  more  than  a  minimal  ownership  in- 
terest in  a  successor  entity  of  Inmarsat; 

(ii)  the  successor  entity  provides  such  financial 
and  other  information  to  the  Commission  as  the  Com- 
mission may  require  to  verify  such  certification;  and 

(iii)  the  Commission  determines,  after  notice  and 
comment,  that  the  successor  entity  is  in  compliance 
with  such  certification. 

(G)  For  purposes  of  subparagraph  (F),  the  term  "sub- 
stantial dilution"  means  that  a  majority  of  the  financial  in- 
terests in  the  successor  entity  is  no  longer  held  or  con- 
trolled, directly  or  indirectly,  by  signatories  or  former  sig- 
natories. 

(6)  Regulatory  treatment. — Any  successor  entity  or  sep- 
arated entity  created  after  the  date  of  enactment  of  this  title 
shall  apply  through  the  appropriate  national  licensing  authori- 
ties for  international  frequency  assignments  and  associated  or- 
bital registrations  for  all  satellites. 

(7)  Competition  policies  in  domiciliary  country.— Any 
successor  entity  or  separated  entity  shall  be  subject  to  the 
jurisdiction  of  a  nation  or  nations  that — 

(A)  have  effective  laws  and  regulations  that  secure 
competition  in  telecommunications  services; 

(B)  are  signatories  of  the  World  Trade  Organization 
Basic  Telecommunications  Services  Agreement;  and 

(C)  have  a  schedule  of  commitments  in  such  Agree- 
ment that  includes  non-discriminatory  market  access  to 
their  satellite  markets. 

SEC.  622.  [47  U.S.C.  763aJ  SPECIFIC  CRITERIA  FOR  INTELSAT. 

In  securing  the  privatizations  required  by  section  621,  the  fol- 
lowing additional  criteria  with  respect  to  INTELSAT  privatization 
shall  be  applied  as  licensing  criteria  for  purposes  of  subtitle  A: 

(1)1  Technical  coordination  under  intelsat  agree- 
ments.— Technical  coordination  shall  not  be  used  to  impair 
competition  or  competitors,  and  shall  be  conducted  under 
International  Telecommunication  Union  procedures  and  not 
under  Article  XlV(d)  of  the  INTELSAT  Agreement. 

SEC.  623.  [47  U.S.C.  763b]  SPECIFIC  CRITERIA  FOR  INTELSAT  SEPA- 
RATED ENTITIES. 

In  securing  the  privatizations  required  by  section  621,  the  fol- 
lowing additional  criteria  with  respect  to  any  INTELSAT  separated 
entity  shall  be  applied  as  licensing  criteria  for  purposes  of  subtitle 
A: 
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(1)  Date  for  public  offering.— Within  one  year  after  any 
decision  to  create  any  separated  entity,  a  public  offering  of  the 
securities  of  such  entity  shall  be  conducted.  In  the  case  of  a 
separated  entity  created  before  January  1,  1999,  such  public 
offering  shall  be  conducted  no  later  than  July  1,  2000,  except 
that  the  Commission  may  extend  this  deadline  in  consideration 
of  market  conditions  and  relevant  business  factors  relating  to 
the  timing  of  an  initial  public  offering,  but  such  extensions 
shall  not  permit  such  offering  to  be  conducted  later  than  July 
31,  2001. 

(2)  Interlocking  directorates  or  employees.— None  of 
the  officers,  directors,  or  employees  of  any  separated  entity 
shall  be  individuals  who  are  officers,  directors,  or  employees  of 
INTELSAT. 

(3)  Spectrum  assignments.— After  the  initial  transfer 
which  may  accompany  the  creation  of  a  separated  entity,  the 
portions  of  the  electromagnetic  spectnmri  assigned  as  of  the 
date  of  enactment  of  this  title  to  INTELSAT  shall  not  be  trans- 
ferred between  INTELSAT  and  any  separated  entity. 

(4)  ReaffillslTION  prohibited. — Any  merger  or  ownership 
or  management  ties  or  exclusive  arrangements  between  a 
privatized  INTELSAT  or  any  successor  entity  and  any  sepa- 
rated entity  shall  be  prohibited  until  11  years  after  the  comple- 
tion of  INTELSAT  privatization  under  this  title. 

SEC.  624.  [47  U.S.C.  763c]  SPACE  SEGMENT  CAPACITY  OF  THE  GMDSS. 
The  United  States  shall  preserve  the  space  segment  capacity 
of  the  GMDSS.  This  section  is  not  intended  to  alter  the  status  that 
the  GMDSS  would  otherwise  have  under  United  States  laws  and 
regulations  of  the  International  Telecommunication  Union  with  re- 
spect to  spectrum,  orbital  locations,  or  other  operational  param- 
eters, or  to  be  a  barrier  to  competition  for  the  provision  of  GMDSS 
services. 

SEC.  625.  [47  U.S.C.  763d]  ENCOURAGING  MARKET  ACCESS  AND  PRI- 
VATIZATION. 

(a)  NTIA  Determination.— 

(1)  Determination  required.— Within  180  days  after  the 
date  of  enactment  of  this  section,  the  Secretary  of  Commerce 
shall,  through  the  Assistant  Secretary  for  Communications  and 
Information,  transmit  to  the  Commission — 

(A)  a  hst  of  Member  countries  of  INTELSAT  and 
Inmarsat  that  are  not  Members  of  the  World  Trade  Orga- 
nization and  that  impose  barriers  to  market  access  for  pri- 
vate satellite  systems;  and 

(B)  a  list  of  Member  countries  of  INTELSAT  and 
Inmarsat  that  are  not  Members  of  the  World  Trade  Orga- 
nization and  that  are  not  supporting  pro-competitive  pri- 
vatization of  INTELSAT  and  Inmarsat. 

(2)  Consultation. — The  Secretary's  determinations  under 
paragraph  (1)  shall  be  made  in  consultation  with  the  Federal 
Communications  Commission,  the  Secretary  of  State,  and  the 
United  States  Trade  Representative,  and  shall  take  into  ac- 
count the  totality  of  a  country's  actions  in  all  relevant  fora,  in- 
cluding the  Assemblies  of  Parties  of  INTELSAT  and  Inmarsat. 
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(b)  Imposition  of  Cost-Based  Settlement  Rate.— 
Notwithstanding — 

(1)  any  higher  settlement  rate  that  an  overseas  carrier 
charges  any  United  States  carrier  to  originate  or  terminate 
international  message  telephone  services;  and 

(2)  any  transition  period  that  would  otherwise  apply, 

the  Commission  may  by  rule  prohibit  United  States  carriers  from 
pa3dng  an  amount  in  excess  of  a  cost-based  settlement  rate  to  over- 
seas carriers  in  countries  listed  by  the  Commission  pursuant  to 
subsection  (a). 

(c)  Settlements  Policy. — The  Commission  shall,  in  exercising 
its  authority  to  establish  settlements  rates  for  United  States  inter- 
national common  carriers,  seek  to  advance  United  States  policy  in 
favor  of  cost-based  settlements  in  all  relevant  fora  on  international 
telecommunications  policy,  including  in  meetings  with  parties  and 
signatories  of  INTELSAT  and  Inmarsat. 

Subtitle  C — Deregulation  and  Other 
Statutory  Changes 

SEC.  641.  [47  U.S.C.  765]  ACCESS  TO  INTELSAT. 

(a)  Access  Permitted. — Beginning  on  the  date  of  enactment  of 
this  title,  users  or  providers  of  telecommunications  services  shall  be 
permitted  to  obtain  direct  access  to  INTELSAT  telecommunications 
services  and  space  segment  capacity  through  purchases  of  such  ca- 
pacity or  services  from  INTELSAT.  Such  direct  access  shall  be  at 
the  level  commonly  referred  to  by  INTELSAT,  on  the  date  of  enact- 
ment of  this  title,  as  "Level  III". 

(b)  Rulemaking. — Within  180  days  after  the  date  of  enactment 
of  this  title,  the  Commission  shall  complete  a  rulemaking,  with  no- 
tice and  opportunity  for  submission  of  comment  by  interested  per- 
sons, to  determine  if  users  or  providers  of  telecommunications  serv- 
ices have  sufficient  opportunity  to  access  INTELSAT  space  seg- 
ment capacity  directly  from  INTELSAT  to  meet  their  service  or  ca- 
pacity requirements.  If  the  Commission  determines  that  such 
opportunity  to  access  does  not  exist,  the  Commission  shall  take 
appropriate  action  to  facilitate  such  direct  access  pursuant  to  its 
authority  under  this  Act  and  the  Communications  Act  of  1934.  The 
Commission  shall  take  such  steps  as  may  be  necessary  to  prevent 
the  circumvention  of  the  intent  of  this  section. 

(c)  Contract  Preservation. — Nothing  in  this  section  shall  be 
construed  to  permit  the  abrogation  or  modification  of  any  contract. 
SEC.  642.  [47  U.S.C.  765a]  SIGNATORY  ROLE. 

(a)  Limitations  on  Signatories.— 

(1)  National  security  limitations.— The  Federal  Com- 
munications Commission,  after  a  public  interest  determination, 
in  consultation  with  the  executive  branch,  may  restrict  foreign 
ownership  of  a  United  States  signatory  if  the  Commission 
determines  that  not  to  do  so  would  constitute  a  threat  to  na- 
tional security. 

(2)  No  SIGNATORIES  REQUIRED. — The  United  States  Gov- 
ernment shall  not  require  signatories  to  represent  the  United 
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States  in  INTELSAT  or  Inmarsat  or  in  any  successor  entities 
after  a  pro-competitive  privatization  is  achieved  consistent 
with  sections  621,  622,  and  624. 

(b)  Clarification  of  Privileges  and  Immunities  of  COM- 
SAT.— 

(1)  Generally  not  immunized.— Notwithstanding  any 
other  law  or  executive  agreement,  COMSAT  shall  not  be  enti- 
tled to  any  privileges  or  immunities  under  the  laws  of  the 
United  States  or  any  State  on  the  basis  of  its  status  as  a  signa- 
tory of  INTELSAT  or  Inmarsat. 

(2)  Limited  immunity.— COMSAT  or  any  successor  in  in- 
terest shall  not  be  liable  for  action  taken  by  it  in  carrying  out 
the  specific,  written  instruction  of  the  United  States  issued  in 
connection  with  its  relationships  and  activities  with  foreign 
governments,  international  entities,  and  the  intergovernmental 
satellite  organizations. 

(3)  No  joint  or  several  liability.— If  COMSAT  is  found 
liable  for  any  action  taken  in  its  status  as  a  signatory  or  a  rep- 
resentative of  the  party  to  INTELSAT,  any  such  liability  shall 
be  limited  to  the  portion  of  the  judgment  that  corresponds  to 
COMSAT'S  percentage  of  the  ownership  of  INTELSAT  at  the 
time  the  activity  began  which  lead  to  the  liability. 

(4)  Provisions  prospective. — Paragraph  (1)  shall  not 
apply  with  respect  to  liability  for  any  action  taken  by  COMSAT 
before  the  date  of  enactment  of  this  title. 

(c)  Parity  of  Treatment. — Notwithstanding  any  other  law  or 
executive  agreement,  the  Commission  shall  have  the  authority  to 
impose  similar  regulatory  fees  on  the  United  States  signatory 
which  it  imposes  on  other  entities  providing  similar  services. 

SEC.   643.    [47   U.S.C.    765b]   ELIMINATION   OF   PROCUREMENT   PREF- 
ERENCES. 

Nothing  in  this  title  or  the  Communications  Act  of  1934  shall 
be  construed  to  authorize  or  require  any  preference,  in  Federal 
Government  procurement  of  telecommunications  services,  for  the 
satellite  space  segment  provided  by  INTELSAT,  Inmarsat,  or  any 
successor  entity  or  separated  entity. 
SEC.  644.  [47  U.S.C.  765c]  ITU  FUNCTIONS. 

(a)  Technical  Coordination. — The  Commission  and  United 
States  satellite  companies  shall  utilize  the  International  Tele- 
communication Union  procedures  for  technical  coordination  with 
INTELSAT  and  its  successor  entities  and  separated  entities,  rather 
than  INTELSAT  procedures. 

(b)  ITU  Notifying  Administration. — The  President  and  the 
Commission  shall  take  the  action  necessary  to  ensure  that  the 
United  States  remains  the  ITU  notifying  administration  for  the 
privatized  INTELSAT'S  existing  and  future  orbital  slot  registra- 
tions. 

SEC.  645.  [47  U.S.C.  765d]  TERMINATION  OF  COMMUNICATIONS  SAT- 
ELLITE ACT  OF  1962  PROVISIONS. 

Effective  on  the  dates  specified,  the  following  provisions  of  this 
Act  shall  cease  to  be  effective: 

(1)  Date  of  enactment  of  this  title:  Paragraphs  (1),  (5)  and 
(6)  of  section  201(a);  section  201(b);  paragraphs  (1),  (3)  through 
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(5),  and  (8)  through  (10)  of  section  201(c);  section  303;  section 
304;  section  502;  section  503;  paragraphs  (2)  and  (4)  of  section 
504(a);  and  section  504(c). 

(2)  Upon  the  transfer  of  assets  to  a  successor  entity  and 
receipt  by  signatories  or  former  signatories  (including  COM- 
SAT) of  ownership  shares  in  the  successor  entity  of  INTELSAT 
in  accordance  with  appropriate  arrangements  determined  by 
INTELSAT  to  implement  privatization:  Section  305. 

(3)  On  the  effective  date  of  a  Commission  order  deter- 
mining under  section  601(b)(2)  that  Inmarsat  privatization  is 
consistent  with  criteria  in  sections  621  and  624:  Sections 
504(b)  and  504(d). 

(4)  On  the  effective  date  of  a  Commission  order  deter- 
mining under  section  601(b)(2)  that  INTELSAT  privatization  is 
consistent  with  criteria  in  sections  621  and  622:  Section  102; 
section  103(7);  paragraphs  (2)  through  (4)  and  (7)  of  section 
201(a);  paragraphs  (2),  (6),  and  (7)  of  section  201(c);  section 
301;  section  302;  section  401;  section  402;  section  403;  and  sec- 
tion 404. 

SEC.  646.  [47  U.S.C.  765e]  REPORTS  TO  CONGRESS. 

(a)  Annual  Reports. — The  President  and  the  Commission 
shall  report  to  the  Committees  on  Commerce  and  International 
Relations  of  the  House  of  Representatives  and  the  Committees  on 
Commerce,  Science,  and  Transportation  and  Foreign  Relations  of 
the  Senate  within  90  calendar  days  of  the  enactment  of  this  title, 
and  not  less  than  annually  thereafter,  on  the  progress  made  to 
achieve  the  objectives  and  carry  out  the  purposes  and  provisions  of 
this  title.  Such  reports  shall  be  made  available  immediately  to  the 
public. 

(b)  Contents  of  Reports. — The  reports  submitted  pursuant  to 
subsection  (a)  shall  include  the  following: 

(1)  Progress  with  respect  to  each  objective  since  the  most 
recent  preceding  report. 

(2)  Views  of  the  Parties  with  respect  to  privatization. 

(3)  Views  of  industry  and  consumers  on  privatization. 

(4)  Impact  privatization  has  had  on  United  States  indus- 
try. United  States  jobs,  and  United  States  industry's  access  to 
the  global  marketplace. 

SEC.  647.  147  U.S.C.  765fl  SATELLITE  AUCTIONS. 

Notwithstanding  any  other  provision  of  law,  the  Commission 
shall  not  have  the  authority  to  assign  by  competitive  bidding  or- 
bital locations  or  spectrum  used  for  the  provision  of  international 
or  global  satellite  communications  services.  The  President  shall  op- 
pose in  the  International  Telecommunication  Union  and  in  other 
bilateral  and  multilateral  fora  any  assignment  by  competitive  bid- 
ding of  orbital  locations  or  spectrum  used  for  the  provision  of  such 
services. 
SEC.  648.  [47  U.S.C.  765g]  EXCLUSIVITY  ARRANGEMENTS. 

(a)  In  General. — No  satellite  operator  shall  acquire  or  enjoy 
the  exclusive  right  of  handling  telecommunications  to  or  from  the 
United  States,  its  territories  or  possessions,  and  any  other  country 
or  territory  by  reason  of  any  concession,  contract,  understanding, 
or  working  arrangement  to  which  the  satellite  operator  or  any  per- 
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sons  or  companies  controlling  or  controlled  by  the  operator  are  par- 
ties. 

(b)  Exception. — In  enforcing  the  provisions  of  this  section,  the 
Commission — 

(1)  shall  not  require  the  termination  of  existing  satellite 
telecommunications  services  under  contract  with,  or  tariff  com- 
mitment to,  such  satellite  operator;  but 

(2)  may  require  the  termination  of  new  services  only  to  the 
country  that  has  provided  the  exclusive  right  to  handle  tele- 
communications, if  the  Commission  determines  the  public  in- 
terest, convenience,  and  necessity  so  requires. 

Subtitle  D — Negotiations  To  Pursue 
Privatization 

SEC.  661.  [47  U.S.C.  767]  METHODS  TO  PURSUE  PRIVATIZATION. 

The  President  shall  secure  the  pro-competitive  privatizations 
required  by  this  title  in  a  manner  that  meets  the  criteria  in  sub- 
title B. 

Subtitle  E — Definitions 

SEC.  681.  [47  U.S.C.  769]  DEFINITIONS. 

(a)  In  General. — As  used  in  this  title: 

(1)  INTELSAT.— The  term  "INTELSAT"  means  the  Inter- 
national Telecommunications  Satellite  Organization  estab- 
lished pursuant  to  the  Agreement  Relating  to  the  International 
Telecommunications  Satellite  Organization  (INTELSAT). 

(2)  Inmarsat. — The  term  "Inmarsat"  means  the  Inter- 
national Mobile  Satellite  Organization  established  pursuant  to 
the  Convention  on  the  International  Maritime  Organization. 

(3)  Signatories.— The  term  "signatories"— 

(A)  in  the  case  of  INTELSAT,  or  INTELSAT  succes- 
sors or  separated  entities,  means  a  Party,  or  the  tele- 
communications entity  designated  by  a  Party,  that  has 
signed  the  Operating  Agreement  and  for  which  such 
Agreement  has  entered  into  force;  and 

(B)  in  the  case  of  Inmarsat,  or  Inmarsat  successors  or 
separated  entities,  means  either  a  Party  to,  or  an  entity 
that  has  been  designated  by  a  Party  to  sign,  the  Operating 
Agreement. 

(4)  Party.— The  term  "Party"— 

(A)  in  the  case  of  INTELSAT,  means  a  nation  for 
which  the  INTELSAT  agreement  has  entered  into  force; 
and 

(B)  in  the  case  of  Inmarsat,  means  a  nation  for  which 
the  Inmarsat  convention  has  entered  into  force. 

(5)  Commission. — The  term  "Commission"  means  the  Fed- 
eral Communications  Commission. 

(6)  International  telecommunication  union.— The 
term  "International  Telecommunication  Union"  means  the 
intergovernmental  organization  that  is  a  specialized  agency  of 
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the  United  Nations  in  which  member  countries  cooperate  for 
the  development  of  telecommunications,  including  adoption  of 
international  regulations  governing  terrestrial  and  space  uses 
of  the  frequency  spectrum  as  well  as  use  of  the  geostationary 
satellite  orbit. 

(7)  Successor  entity. — The  term  "successor  entity" — 

(A)  means  any  privatized  entity  created  from  the  pri- 
vatization of  INTELSAT  or  Inmarsat  or  from  the  assets  of 
INTELSAT  or  Inmarsat;  but 

(B)  does  not  include  any  entity  that  is  a  separated 
entity. 

(8)  Separated  entity. — The  term  "separated  entity" 
means  a  privatized  entity  to  whom  a  portion  of  the  assets 
owned  by  INTELSAT  or  Inmarsat  are  transferred  prior  to  full 
privatization  of  INTELSAT  or  Inmarsat,  including  in  par- 
ticular the  entity  whose  structure  was  under  discussion  by 
INTELSAT  as  of  March  25,  1998,  but  excluding  ICO. 

(9)  Orbital  location.— The  term  "orbital  location"  means 
the  location  for  placement  of  a  satellite  on  the  geostationary  or- 
bital arc  as  defined  in  the  International  Telecommunication 
Union  Radio  Regulations. 

(10)  Space  segment. — The  term  "space  segment"  means 
the  satellites,  and  the  tracking,  telemetry,  command,  control, 
monitoring  and  related  facilities  and  equipment  used  to  sup- 
port the  operation  of  satellites  owned  or  leased  by  INTELSAT, 
Inmarsat,  or  a  separated  entity  or  successor  entity. 

(11)  Non-core  services. — The  term  "non-core  services" 
means,  with  respect  to  INTELSAT  provision,  services  other 
than  public-switched  network  voice  telephony  and  occasional- 
use  television,  and  with  respect  to  Inmarsat  provision,  services 
other  than  global  maritime  distress  and  safety  services  or 
other  existing  maritime  or  aeronautical  services  for  which 
there  are  not  alternative  providers. 

(12)  Additional  services. — The  term  "additional  services" 
means — 

(A)  for  Inmarsat,  those  non-maritime  or  non-aero- 
nautical mobile  services  in  the  1.5  and  1.6  Ghz  band  on 
planned  satellites  or  the  2  Ghz  band;  and 

(B)  for  INTELSAT,  direct-to-home  (DTH)  or  direct 
broadcast  satellite  (DBS)  video  services,  or  services  in  the 
Ka  or  V  bands. 

(13)  INTELSAT  agreement.— The  term  "INTELSAT 
Agreement"  means  the  Agreement  Relating  to  the  Inter- 
national Telecommunications  Satellite  Organization 
("INTELSAT"),  including  all  its  annexes  (TIAS  7532,  23  UST 
3813). 

(14)  Headquarters  agreement.— The  term  "Head- 
quarters Agreement"  means  the  International  Telecommuni- 
cation Satellite  Organization  Headquarters  Agreement  (No- 
vember 24,  1976)  (TIAS  8542,  28  UST  2248). 

(15)  Operating  agreement. — The  term  "Operating  Agree- 
ment" means — 

(A)  in  the  case  of  INTELSAT,  the  agreement,  includ- 
ing its  annex  but  excluding  all  titles  of  articles,  opened  for 
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signature  at  Washington  on  August  20,  1971,  by  Govern- 
ments or  telecommunications  entities  designated  by  Gov- 
ernments in  accordance  with  the  provisions  of  the  Agree- 
ment; and 

(B)  in  the  case  of  Inmarsat,  the  Operating  Agreement 
on  the  International  Maritime  Satellite  Organization,  in- 
cluding its  annexes. 

(16)  Inmarsat  convention. — The  term  "Inmarsat  Conven- 
tion" means  the  Convention  on  the  International  Maritime  Sat- 
elhte  Organization  (Inmarsat)  (TIAS  9605,  31  UST  1). 

(17)  National  corporation.— The  term  "national  corpora- 
tion" means  a  corporation  the  ownership  of  which  is  held 
through  publicly  traded  securities,  and  that  is  incorporated 
under,  and  subject  to,  the  laws  of  a  national,  state,  or  terri- 
torial government. 

(18)  COMSAT.— The  term  "COMSAT"  means  the  corpora- 
tion established  pursuant  to  title  III  of  the  Communications 
Satellite  Act  of  1962  (47  U.S.C.  731  et  seq.),  or  the  successor 
in  interest  to  such  corporation. 

(19)  ICO. — The  term  "ICO"  means  the  company  known,  as 
of  the  date  of  enactment  of  this  title,  as  ICO  Global  Commu- 
nications, Inc. 

(20)  Global  maritime  distress  and  safety  services  or 
GMDSS. — The  term  "global  maritime  distress  and  safety  serv- 
ices" or  "G"  means  the  automated  ship-to-shore  distress  alert- 
ing system  which  uses  satellite  and  advanced  terrestrial  sys- 
tems for  international  distress  communications  and  promoting 
maritime  safety  in  general.  The  G  permits  the  worldwide  alert- 
ing of  vessels,  coordinated  search  and  rescue  operations,  and 
dissemination  of  maritime  safety  information. 

(21)  National  security  agency.— The  term  "national 
security  agency"  means  the  National  Security  Agency,  the  Di- 
rector of  Central  Intelligence  and  the  Central  Intelligence 
Agency,  the  Department  of  Defense,  and  the  Coast  Guard. 

(b)  Common  Terminology. — Except  as  otherwise  provided  in 
subsection  (a),  terms  used  in  this  title  that  are  defined  in  section 
3  of  the  Communications  Act  of  1934  have  the  meanings  provided 
in  such  section. 
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ACT  OF  MAY  27,  1921 1 
(Submarine  Cables) 

AN  ACT  Relating  to  the  landing  and  operation  of  submarine  cables  in  the  United 

States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  [47  U.S.C.  34] 
That  no  person  shall  land  or  operate  in  the  United  States  any  sub- 
marine cable  directly  or  indirectly  connecting  the  United  States 
with  any  foreign  country,  or  connecting  one  portion  of  the  United 
States  with  any  other  portion  thereof,  unless  a  written  license  to 
land  or  operate  such  cable  has  been  issued  by  the  President  of  the 
United  States:  Provided,  That  any  such  cable  now  laid  within  the 
United  States  without  a  license  granted  by  the  President  may  con- 
tinue to  operate  without  such  license  for  a  period  of  ninety  days 
from  the  date  this  Act  takes  effect:  And  provided  further.  That  the 
conditions  of  this  Act  shall  not  apply  to  cables,  all  of  which,  includ- 
ing both  terminals,  lie  wholly  within  the  continental  United  States. 

Sec.  2.  [47  U.S.C.  35]  That  the  President  may  withhold  or  re- 
voke such  license  when  he  shall  be  satisfied  after  due  notice  and 
hearing  that  such  action  will  assist  in  securing  rights  for  the  land- 
ing or  operation  of  cables  in  foreign  countries,  or  in  maintaining 
the  rights  or  interests  of  the  United  States  or  of  its  citizens  in  for- 
eign countries,  or  will  promote  the  security  of  the  United  States, 
or  may  grant  such  license  upon  such  terms  as  shall  be  necessary 
to  assure  just  and  reasonable  rates  and  service  in  the  operation 
and  use  of  cables  so  licensed:  Provided,  That  the  license  shall  not 
contain  terms  or  conditions  granting  to  the  licensee  exclusive  rights 
of  landing  or  of  operation  in  the  United  States:  And  provided  fur- 
ther, That  nothing  herein  contained  shall  be  construed  to  limit  the 
power  and  jurisdiction  heretofore  granted  the  Interstate  Commerce 
Commission  with  respect  to  the  transmission  of  messages. 

Sec.  3.  [47  U.S.C.  36]  That  the  President  is  empowered  to 
prevent  the  landing  of  any  cable  about  to  be  landed  in  violation  of 
this  Act.  When  any  such  cable  is  about  to  be  or  is  landed  or  is 
being  operated,  without  a  license,  any  district  court  of  the  United 
States  exercising  jurisdiction  in  the  district  in  which  such  cable  is 
about  to  be  or  is  landed,  or  any  district  court  of  the  United  States 
having  jurisdiction  of  the  parties,  shall  have  jurisdiction,  at  the 
suit  of  the  United  States,  to  enjoin  the  landing  or  operation  of  such 
cable  or  to  compel,  by  injunction,  the  removal  thereof. 

Sec.  4.  [47  U.S.C.  37]  That  whoever  knowingly  commits,  insti- 
gates, or  assists  in  any  act  forbidden  by  section  1  of  this  Act  shall 
be  guilty  of  a  misdemeanor  and  shall  be  fined  not  more  than 
$5,000,  or  imprisoned  for  not  more  than  one  year,  or  both. 


^  Public  Law  8,  67th  Congress,  42  Stat.  8,  May  27,  1921. 
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Sec.  5.  [47  U.S.C.  38]  That  the  term  "United  States"  as  used 
in  this  Act  includes  the  Canal  Zone,  the  Philippine  Islands,  and  all 
territory,  continental  or  insular,  subject  to  the  jurisdiction  of  the 
United  States  of  America. 

Sec.  6.  [47  U.S.C.  39]  That  no  right  shall  accrue  to  any  Gov- 
ernment, person,  or  corporation  under  the  terms  of  this  Act  that 
may  not  be  rescinded,  changed,  modified,  or  amended  by  the 
Congress. 
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Sec.  632.  (a)(1)  The  Federal  Communications  Commission 
shall  modify  the  rules  authorizing  the  operation  of  low-power  FM 
radio  stations,  as  proposed  in  MM  Docket  No.  99-25,  to — 

(A)  prescribe  minimum  distance  separations  for  third-adja- 
cent channels  (as  well  as  for  co-channels  and  first-  and  second- 
adjacent  channels);  and 

(B)  prohibit  any  applicant  from  obtaining  a  low-power  FM 
license  if  the  applicant  has  engaged  in  any  manner  in  the  unli- 
censed operation  of  any  station  in  violation  of  section  301  of 
the  Communications  Act  of  1934  (47  U.S.C.  301). 

(2)  The  Federal  Communications  Commission  may  not — 

(A)  eliminate  or  reduce  the  minimum  distance  separations 
for  third-adjacent  channels  required  by  paragraph  (1)(A);  or 

(B)  extend  the  eligibility  for  application  for  low-power  FM 
stations  beyond  the  organizations  and  entities  as  proposed  in 
MM  Docket  No.  99-25  (47  CFR  73.853), 

except  as  expressly  authorized  by  an  Act  of  Congress  enacted  after 
the  date  of  the  enactment  of  this  Act. 

(3)  Any  license  that  was  issued  by  the  Commission  to  a  low- 
power  FM  station  prior  to  the  date  on  which  the  Commission  modi- 
fies its  rules  as  required  by  paragraph  (1)  and  that  does  not  comply 
with  such  modifications  shall  be  invalid. 

(b)(1)  The  Federal  Communications  Commission  shall  conduct 
an  experimental  program  to  test  whether  low-power  FM  radio  sta- 
tions will  result  in  harmful  interference  to  existing  FM  radio  sta- 
tions if  such  stations  are  not  subject  to  the  minimum  distance  sep- 
arations for  third-adjacent  channels  required  by  subsection  (a).  The 
Commission  shall  conduct  such  test  in  no  more  than  nine  FM  radio 
markets,  including  urban,  suburban,  and  rural  markets,  by  waiving 
the  minimum  distance  separations  for  third-adjacent  channels  for 
the  stations  that  are  the  subject  of  the  experimental  program.  At 
least  one  of  the  stations  shall  be  selected  for  the  purpose  of  evalu- 
ating whether  minimum  distance  separations  for  third-adjacent 
channels  are  needed  for  FM  translator  stations.  The  Commission 
may,  consistent  with  the  public  interest,  continue  after  the  conclu- 
sion of  the  experimental  program  to  waive  the  minimum  distance 
separations  for  third-adjacent  channels  for  the  stations  that  are  the 
subject  of  the  experimental  program. 

(2)  The  Commission  shall  select  an  independent  testing  entity 
to  conduct  field  tests  in  the  markets  of  the  stations  in  the  experi- 


iThis  Act  is  H.R.  5548  as  introduced  on  October  25,  2000  and  enacted  into  law  by  section 
l(aX2)  of  Public  Law  106-553  (114  Stat.  2762,  2762A-111). 
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mental    program    under    paragraph    (1).    Such    field    tests    shall 
include — 

(A)  an  opportunity  for  the  public  to  comment  on  inter- 
ference; and 

(B)  independent  audience  listening  tests  to  determine  what 
is  objectionable  and  harmful  interference  to  the  average  radio 
listener. 

(3)  The  Commission  shall  publish  the  results  of  the  experi- 
mental program  and  field  tests  and  afford  an  opportunity  for  the 
public  to  comment  on  such  results.  The  Federal  Communications 
Commission  shall  submit  a  report  on  the  experimental  program 
and  field  tests  to  the  Committee  on  Commerce  of  the  House  of  Rep- 
resentatives and  the  Committee  on  Commerce,  Science,  and  Trans- 
portation of  the  Senate  not  later  than  February  1,  2001.  Such  re- 
port shall  include — 

(A)  an  analysis  of  the  experimental  program  and  field  tests 
and  of  the  public  comment  received  by  the  Commission; 

(B)  an  evaluation  of  the  impact  of  the  modification  or 
elimination  of  minimum  distance  separations  for  third-adjacent 
channels  on — 

(i)  listening  audiences; 

(ii)  incumbent  FM  radio  broadcasters  in  general,  and 
on  minority  and  small  market  broadcasters  in  particular, 
including  an  analysis  of  the  economic  impact  on  such 
broadcasters; 

(iii)  the  transition  to  digital  radio  for  terrestrial  radio 
broadcasters; 

(iv)  stations  that  provide  a  reading  service  for  the 
blind  to  the  public;  and 

(v)  FM  radio  translator  stations; 

(C)  the  Commission's  recommendations  to  the  Congress  to 
reduce  or  eliminate  the  minimum  distance  separations  for 
third-adjacent  channels  required  by  subsection  (a);  and 

(D)  such  other  information  and  recommendations  as  the 
Commission  considers  appropriate. 
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SECTIONS  2,  4,  AND  6  OF  THE  WIRELESS 
COMMUNICATIONS  AND  PUBLIC  SAFETY  ACT  OF  1999 

SECTION  1.  [47  U.S.C.  609  note]  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Wireless  Communications  and 
Pubhc  Safety  Act  of  1999". 
SEC.  2.  [47  U.S.C.  615  note]  FINDINGS  AND  PURPOSE. 

(a)  Findings.— The  Congress  finds  that— 

(1)  the  estabhshment  and  maintenance  of  an  end-to-end 
communications  infrastructure  among  members  of  the  pubhc, 
emergency  safety,  fire  service  and  law  enforcement  officials, 
emergency  dispatch  providers,  transportation  officials,  and  hos- 
pital emergency  and  trauma  care  facilities  wdll  reduce  response 
times  for  the  delivery  of  emergency  care,  assist  in  delivering 
appropriate  care,  and  thereby  prevent  fatalities,  substantially 
reduce  the  severity  and  extent  of  injuries,  reduce  time  lost 
from  work,  and  save  thousands  of  lives  and  billions  of  dollars 
in  health  care  costs; 

(2)  the  rapid,  efficient  deployment  of  emergency  tele- 
communications service  requires  statewide  coordination  of  the 
efforts  of  local  public  safety,  fire  service  and  law  enforcement 
officials,  emergency  dispatch  providers,  and  transportation  offi- 
cials; the  establishment  of  sources  of  adequate  funding  for  car- 
rier and  public  safety,  fire  service  and  law  enforcement  agency 
technology  development  and  deployment;  the  coordination  and 
integration  of  emergency  communications  with  traffic  control 
and  management  systems  and  the  designation  of  9-1-1  as  the 
number  to  call  in  emergencies  throughout  the  Nation; 

(3)  emerging  technologies  can  be  a  critical  component  of 
the  end-to-end  communications  infrastructure  connecting  the 
public  with  emergency  medical  service  providers  and  emer- 
gency dispatch  providers,  public  safety,  fire  service  and  law 
enforcement  officials,  and  hospital  emergency  and  trauma  care 
facilities,  to  reduce  emergency  response  times  and  provide 
appropriate  care; 

(4)  improved  public  safety  remains  an  important  public 
health  objective  of  Federal,  State,  and  local  governments  and 
substantially  facilitates  interstate  and  foreign  commerce; 

(5)  emergency  care  systems,  particularly  in  rural  areas  of 
the  Nation,  will  improve  with  the  enabling  of  prompt  notifica- 
tion of  emergency  services  when  motor  vehicle  crashes  occur; 
and 

(6)  the  construction  and  operation  of  seamless,  ubiquitous, 
and  reliable  wireless  telecommunications  systems  promote 
public  safety  and  provide  immediate  and  critical  communica- 
tions links  among  members  of  the  public;  emergency  medical 
service   providers    and   emergency   dispatch   providers;   public 
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safety,  fire  service  and  law  enforcement  officials;  transpor- 
tation officials,  and  hospital  emergency  and  trauma  care  facili- 
ties. 

(b)  Purpose. — The  purpose  of  this  Act  is  to  encourage  and 
facilitate  the  prompt  deployment  throughout  the  United  States  of 
a  seamless,  ubiquitous,  and  reliable  end-to-end  infrastructure  for 
communications,  including  wireless  communications,  to  meet  the 
Nation's  public  safety  and  other  communications  needs. 


SEC.  4.  [47  U.S.C.  615a]  PARITY  OF  PROTECTION  FOR  PROVISION  OR 
USE  OF  WIRELESS  SERVICE. 

(a)  Provider  Parity. — A  wireless  carrier,  and  its  officers, 
directors,  employees,  vendors,  and  agents,  shall  have  immunity  or 
other  protection  from  liability  in  a  State  of  a  scope  and  extent  that 
is  not  less  than  the  scope  and  extent  of  immunity  or  other  protec- 
tion from  liability  that  any  local  exchange  company,  and  its  offi- 
cers, directors,  employees,  vendors,  or  agents,  have  under  Federal 
and  State  law  (whether  through  statute,  judicial  decision,  tariffs 
filed  by  such  local  exchange  company,  or  otherwise)  applicable  in 
such  State,  including  in  connection  with  an  act  or  omission  involv- 
ing the  release  to  a  PSAP,  emergency  medical  service  provider  or 
emergency  dispatch  provider,  public  safety,  fire  service  or  law 
enforcement  official,  or  hospital  emergency  or  trauma  care  facility 
of  subscriber  information  related  to  emergency  calls  or  emergency 
services. 

(b)  User  Parity. — A  person  using  wireless  9-1-1  service  shall 
have  immunity  or  other  protection  from  liability  of  a  scope  and  ex- 
tent that  is  not  less  than  the  scope  and  extent  of  immunity  or  other 
protection  from  liability  under  applicable  law  in  similar  cir- 
cumstances of  a  person  using  9-1-1  service  that  is  not  wireless. 

(c)  PSAP  Parity. — In  matters  related  to  wireless  9-1-1  com- 
munications, a  PSAP,  and  its  employees,  vendors,  agents,  and 
authorizing  government  entity  (if  any)  shall  have  immunity  or 
other  protection  from  liability  of  a  scope  and  extent  that  is  not  less 
than  the  scope  and  extent  of  immunity  or  other  protection  from  U- 
ability  under  applicable  law  accorded  to  such  PSAP,  employees, 
vendors,  agents,  and  authorizing  government  entity,  respectively, 
in  matters  related  to  9-1-1  communications  that  are  not  wireless. 

(d)  Basis  for  Enactment. — This  section  is  enacted  as  an  exer- 
cise of  the  enforcement  power  of  the  Congress  under  section  5  of 
the  Fourteenth  Amendment  to  the  Constitution  and  the  power  of 
the  Congress  to  regulate  commerce  with  foreign  nations,  among  the 
several  States,  and  with  Indian  tribes. 


SEC.  6.  [47  U.S.C.  615bl  DEFINITIONS. 

As  used  in  this  Act: 

(1)  Secretary. — The  term  "Secretary"  means  the  Sec- 
retary of  Transportation. 

(2)  State.— The  term  "State"  means  any  of  the  several 
States,  the  District  of  Columbia,  or  any  territory  or  possession 
of  the  United  States. 
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(3)  Public  safety  answering  point;  psap.— The  term 
"public  safety  answering  point"  or  "PSAP"  means  a  facility  that 
has  been  designated  to  receive  9-1-1  calls  and  route  them  to 
emergency  service  personnel. 

(4)  Wireless  carrier. — The  term  "wireless  carrier"  means 
a  provider  of  commercial  mobile  services  or  any  other  radio 
communications  service  that  the  Federal  Communications 
Commission  requires  to  provide  wireless  9-1-1  service. 

(5)  Enhanced  wireless  9-1-1  service.— The  term  "en- 
hanced wireless  9-1-1  service"  means  any  enhanced  9-1-1 
service  so  designated  by  the  Federal  Communications  Commis- 
sion in  the  proceeding  entitled  "Revision  of  the  Commission's 
Rules  to  Ensure  Compatibility  with  Enhanced  9-1-1  Emer- 
gency Calling  Systems"  (CC  Docket  No.  94-102;  RM-8143),  or 
any  successor  proceeding. 

(6)  Wireless  9-1-1  service.— The  term  "wireless  9-1-1 
service"  means  any  9-1-1  service  provided  by  a  wireless  car- 
rier, including  enhanced  wireless  9-1-1  service. 

(7)  Emergency  dispatch  providers.— The  term  "emer- 
gency dispatch  providers"  shall  include  governmental  and  non- 
governmental providers  of  emergency  dispatch  services. 
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INTERNATIONAL  TELECOMMUNICATIONS  POLICY 

(Section  2218  of  Division  C  of  the  Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act,  1999) 


SEC.   2218.    [22   U.S.C.   2669b]   REAFFIRMING  UNITED   STATES   INTER- 
NATIONAL TELECOMMUNICATIONS  POLICY. 

(a)  Procurement  Policy. — It  is  the  policy  of  the  United  States 
to  foster  and  support  procurement  of  goods  and  services  from  pri- 
vate, commercial  companies. 

(b)  Implementation. — In  order  to  achieve  the  policy  set  forth 
in  subsection  (a),  the  Diplomatic  Telecommunications  Service  Pro- 
gram Office  (DTS-PO)  shall— 

(1)  utilize  full  and  open  competition,  to  the  maximum  ex- 
tent practicable,  in  the  procurement  of  telecommunications 
ser^aces,  including  satellite  space  segment,  for  the  Department 
of  State  and  each  other  Federal  entity  represented  at  United 
States  diplomatic  missions  and  consular  posts  overseas; 

(2)  make  everj'  effort  to  ensure  and  promote  the  participa- 
tion in  the  competition  for  such  procurement  of  commercial  pri- 
vate sector  providers  of  satellite  space  segment  who  have  no 
ownership  or  other  connection  with  an  intergovernmental  sat- 
ellite organization;  and 

(3)  implement  the  competitive  procedures  required  by 
paragraphs  (1)  and  (2)  at  the  prime  contracting  level  and,  to 
the  maximum  extent  practicable,  the  subcontracting  level. 


615 


INTERNATIONAL  ANTI-BRIBERY  AND  FAIR 
COMPETITION  ACT 


617 


INTERNATIONAL  ANTI-BRIBERY  AND  FAIR 
COMPETITION  ACT 

AN  ACT  To  amend  the  Securities  Exchange  Act  of  1934  and  the  Foreign  Corrupt 
Practices  Act  of  1977  to  improve  the  competitiveness  of  American  business  and 
promote  foreign  commerce,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 
SECTION  1.  [15  U.S.C.  78a  note]  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "International  Anti-Bribery  and 
Fair  Competition  Act  of  1998". 


SEC.  5.  [15  U.S.C.  78dd-l  note]  TREATMENT  OF  INTERNATIONAL  ORGA- 
NIZATIONS PROVIDING  COMMERCIAL  COMMUNICATIONS 
SERVICES. 

(a)  Definition. — For  purposes  of  this  section: 

(1)  International  organization  providing  commercial 
COMMUNICATIONS  SERVICES.— The  term  "international  organi- 
zation providing  commercial  communications  services" 
means — 

(A)  the  International  Telecommunications  Satellite 
Organization  established  pursuant  to  the  Agreement  Re- 
lating to  the  International  Telecommunications  Satellite 
Organization;  and 

(B)  the  International  Mobile  Satelhte  Organization 
established  pursuant  to  the  Convention  on  the  Inter- 
national Maritime  Satellite  Organization. 

(2)  Pro-competitive  privatization. — The  term  "pro-com- 
petitive privatization"  means  a  privatization  that  the  President 
determines  to  be  consistent  with  the  United  States  policy  of  ob- 
taining full  and  open  competition  to  such  organizations  (or 
their  successors),  and  nondiscriminatory  market  access,  in  the 
provision  of  satellite  services. 

(b)  Treatment  as  Public  International  Organizations. — 

(1)  Treatment. — An  international  organization  providing 
commercial  communications  services  shall  be  treated  as  a  pub- 
lic international  organization  for  purposes  of  section  30A  of  the 
Securities  Exchange  Act  of  1934  (15  U.S.C.  78dd-l)  and  sec- 
tions 104  and  104A  of  the  Foreign  Corrupt  Practices  Act  of 
1977  (15  U.S.C.  78dd-2)  until  such  time  as  the  President  cer- 
tifies to  the  Committee  on  Commerce  of  the  House  of  Rep- 
resentatives and  the  Committees  on  Banking,  Housing  and 
Urban  Affairs  and  Commerce,  Science,  and  Transportation  that 
such  international  organization  providing  commercial  commu- 
nications services  has  achieved  a  pro-competitive  privatization. 
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(2)  Limitation  on  effect  of  treatment. — The  require- 
ment for  a  certification  under  paragraph  (1),  and  any  certifi- 
cation made  under  such  paragraph,  shall  not  be  construed  to 
affect  the  administration  by  the  Federal  Communications  Com- 
mission of  the  Communications  Act  of  1934  in  authorizing  the 
provision  of  services  to,  from,  or  within  the  United  States  over 
space  segment  of  the  international  satellite  organizations,  or 
the  privatized  affiliates  or  successors  thereof. 

(c)  Extension  of  Legal  Process.— 

(1)  In  general. — Except  as  required  by  international 
agreements  to  which  the  United  States  is  a  party,  an  inter- 
national organization  providing  commercial  communications 
services,  its  officials  and  employees,  and  its  records  shall  not 
be  accorded  immunity  from  suit  or  legal  process  for  any  act  or 
omission  taken  in  connection  with  such  organization's  capacity 
as  a  provider,  directly  or  indirectly,  of  commercial  tele- 
communications services  to,  from,  or  within  the  United  States. 

(2)  No  EFFECT  on  PERSONAL  LIABILITY. — Paragraph  (1) 
shall  not  affect  any  immunity  from  personal  liability  of  any 
individual  who  is  an  official  or  employee  of  an  international 
organization  providing  commercial  communications  services. 

(3)  Effective  date. — This  subsection  shall  take  effect  on 
May  1,  1999. 

(d)  Elimination  or  Limitation  of  Exceptions.— 

(1)  Action  required.— The  President  shall,  in  a  manner 
that  is  consistent  with  requirements  in  international  agree- 
ments to  which  the  United  States  is  a  party,  expeditiously  take 
all  appropriate  actions  necessary  to  eliminate  or  to  reduce  sub- 
stantially all  privileges  and  immunities  that  are  accorded  to  an 
international  organization  described  in  subparagraph  (Aj  or  (B) 
of  subsection  (aXD,  its  officials,  its  employees,  or  its  records, 
and  that  are  not  eliminated  pursuant  to  subsection  (c). 

(2)  Designation  of  agreements. — The  President  shall 
designate  which  agreements  constitute  international  agree- 
ments to  which  the  United  States  is  a  party  for  purposes  of 
this  section. 

(e)  Preservation  of  Law  Enforcement  and  Intelligence 
Functions. — Nothing  in  subsection  (c)  or  (d)  of  this  section  shall 
affect  any  immunity  from  suit  or  legal  process  of  an  international 
organization  providing  commercial  communications  services,  or  the 
privatized  affiliates  or  successors  thereof,  for  acts  or  omissions — 

(1)  under  chapter  119,  121,  206,  or  601  of  title  18,  United 
States  Code,  the  Foreign  Intelligence  Surveillance  Act  of  1978 
(50  U.S.C.  1801  et  seq.),  section  514  of  the  Comprehensive 
Drug  Abuse  Prevention  and  Control  Act  of  1970  (21  U.S.C. 
884),  or  Rule  104,  501,  or  608  of  the  Federal  Rules  of  Evidence; 

(2)  under  similar  State  laws  providing  protection  to  service 
providers  cooperating  with  law  enforcement  agencies  pursuant 
to  State  electronic  surveillance  or  evidence  laws,  rules,  regula- 
tions, or  procedures;  or 

(3)  pursuant  to  a  court  order. 

(f)  Rules  of  Construction. — 
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(1)  Negotiations. — Nothing  in  this  section  shall  affect  the 
President's  existing  constitutional  authority  regarding  the 
time,  scope,  and  objectives  of  international  negotiations. 

(2)  Privatization. — Nothing  in  this  section  shall  be  con- 
strued as  legislative  authorization  for  the  privatization  of 
INTELSAT  or  Inmarsat,  nor  to  increase  the  President's  au- 
thority with  respect  to  negotiations  concerning  such  privatiza- 
tion. 

SEC.  6.  [15  U.S.C.  78dd-l  note]  ENFORCEMENT  AND  MONITORING. 

(a)  Reports  Required.— Not  later  than  July  1  of  1999  and 
each  of  the  5  succeeding  years,  the  Secretary  of  Commerce  shall 
submit  to  the  House  of  Representatives  and  the  Senate  a  report 
that  contains  the  following  information  with  respect  to  implemen- 
tation of  the  Convention: 

(1)  Ratification. — A  list  of  the  countries  that  have  rati- 
fied the  Convention,  the  dates  of  ratification  by  such  countries, 
and  the  entry  into  force  for  each  such  country. 

(2)  Domestic  legislation.— A  description  of  domestic 
laws  enacted  by  each  party  to  the  Convention  that  implement 
commitments  under  the  Convention,  and  assessment  of  the 
compatibility  of  such  laws  with  the  Convention. 

(3)  Enforcement. — As  assessment  of  the  measures  taken 
by  each  party  to  the  Convention  during  the  previous  year  to 
fulfill  its  obligations  under  the  Convention  and  achieve  its  ob- 
ject and  purpose  including — 

(A)  an  assessment  of  the  enforcement  of  the  domestic 
laws  described  in  paragraph  (2); 

(B)  an  assessment  of  the  efforts  by  each  such  party  to 
promote  public  awareness  of  such  domestic  laws  and  the 
achievement  of  such  object  and  purpose;  and 

(C)  an  assessment  of  the  effectiveness,  transparency, 
and  viability  of  the  monitoring  process  for  the  Convention, 
including  its  inclusion  of  input  from  the  private  sector  and 
nongovernmental  organizations. 

(4)  Laws  prohibiting  tax  deduction  of  bribes.— An 
explanation  of  the  domestic  laws  enacted  by  each  party  to  the 
Convention  that  would  prohibit  the  deduction  of  bribes  in  the 
computation  of  domestic  taxes. 

(5)  New  signatories. — A  description  of  efforts  to  expand 
international  participation  in  the  Convention  by  adding  new 
signatories  to  the  Convention  and  by  assuring  that  all  coun- 
tries which  are  or  become  members  of  the  Organization  for 
Economic  Cooperation  and  Development  are  also  parties  to  the 
Convention. 

(6)  Subsequent  efforts. — An  assessment  of  the  status  of 
efforts  to  strengthen  the  Convention  by  extending  the  prohibi- 
tions contained  in  the  Convention  to  cover  bribes  to  political 
parties,  party  officials,  and  candidates  for  political  office. 

(7)  Advantages. — Advantages,  in  terms  of  immunities, 
market  access,  or  otherwise,  in  the  countries  or  regions  served 
by  the  organizations  described  in  section  5(a),  the  reason  for 
such  advantages,  and  an  assessment  of  progress  toward  ful- 
filling the  policy  described  in  that  section. 
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(8)  Bribery  and  transparency. — An  assessment  of  anti- 
bribery  programs  and  transparency  with  respect  to  each  of  the 
international  organizations  covered  by  this  Act. 

(9)  Private  sector  review. — A  description  of  the  steps 
taken  to  ensure  full  involvement  of  United  States  private  sec- 
tor participants  and  representatives  of  nongovernmental  orga- 
nizations in  the  monitoring  and  implementation  of  the  Conven- 
tion. 

(10)  Additional  information. — In  consultation  with  the 
private  sector  participants  and  representatives  of  nongovern- 
mental organizations  described  in  paragraph  (9),  a  list  of  addi- 
tional means  for  enlarging  the  scope  of  the  Convention  and 
otherwise  increasing  its  effectiveness.  Such  additional  means 
shall  include,  but  not  be  limited  to,  improved  recordkeeping 
provisions  and  the  desirability  of  expanding  the  applicability  of 
the  Convention  to  additional  individuals  and  organizations  and 
the  impact  on  United  States  business  of  section  30A  of  the 
Securities  Exchange  Act  of  1934  and  sections  104  and  104A  of 
the  Foreign  Corrupt  Practices  Act  of  1977. 

(b)  Definition. — For  purposes  of  this  section,  the  term  "Con- 
vention" means  the  Convention  on  Combating  Bribery  of  Foreign 
Public  Officials  in  International  Business  Transactions  adopted  on 
November  21,  1997,  and  signed  on  December  17,  1997,  by  the 
United  States  and  32  other  nations. 
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TITLE  III— SPECTRUM  ALLOCATION 
PROVISIONS 

SEC.  3001.  COMPETITIVE  BIDDING  FOR  SPECTRUM. 

(a)  Commission  Obligation  To  Make  Additional  Spectrum 
Available. — The  Federal  Communications  Commission  shall — 

(1)  reallocate  the  use  of  frequencies  at  2305-2320  mega- 
hertz and  2345-2360  megahertz  to  wireless  services  that  are 
consistent  with  international  agreements  concerning  spectrum 
allocations;  and 

(2)  assign  the  use  of  such  frequencies  by  competitive  bid- 
ding pursuant  to  section  309(j)  of  the  Communications  Act  of 
1934  (47  U.S.C.  309(j)). 

(b)  Additional  Requirements.— In  making  the  bands  of  fre- 
quencies described  in  subsection  (a)  available  for  competitive  bid- 
ding, the  Commission  shall — 

(1)  seek  to  promote  the  most  efficient  use  of  the  spectrum; 
and 

(2)  take  into  account  the  needs  of  public  safety  radio  serv- 
ices. 

(c)  Expedited  Procedures. — The  Commission  shall  commence 
the  competitive  bidding  for  the  assignment  of  the  frequencies  de- 
scribed in  subsection  (a)(1)  no  later  than  April  15,  1997.  The  rules 
governing  such  frequencies  shall  be  effective  immediately  upon 
publication  in  the  Federal  Register  notwithstanding  section  553(d), 
801(a)(3),  and  806(a)  of  title  5,  United  States  Code.  Chapter  6  of 
such  title,  and  sections  3507  and  3512  of  title  44,  United  States 
Code,  shall  not  apply  to  the  rules  and  competitive  bidding  proce- 
dures governing  such  frequencies.  Notwithstanding  section  309(b) 
of  the  Communications  Act  of  1934  (47  U.S.C.  309(b)),  no  apphca- 
tion  for  an  instrument  of  authorization  for  such  frequencies  shall 
be  granted  by  the  Commission  earlier  than  7  days  following 
issuance  of  public  notice  by  the  Commission  of  the  acceptance  for 
filing  of  such  application  or  of  any  substantial  amendment  thereto. 
Notwithstanding  section  309(d)(1)  of  such  Act  (47  U.S.C.  309(d)(1)), 
the  Commission  may  specify  a  period  (no  less  than  5  days  following 
issuance  of  such  public  notice)  for  the  filing  of  petitions  to  deny  any 
application  for  an  instrument  of  authorization  for  such  frequencies. 


'This  Act  is  Public  Law  104-208,  enacted  Sept.  30,  1996  (110  Stat.  3009-499). 
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(d)  Deadline  for  Collection.— The  Commission  shall  con- 
duct the  competitive  bidding  under  subsection  (a)(2)  in  a  manner 
that  ensures  that  all  proceeds  of  the  bidding  are  deposited  in 
accordance  with  section  309(j)(8)  of  the  Communications  Act  of 
1934  not  later  September  30,  1997. 
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PUBLIC  TELECOMMUNICATIONS  ACT  OF  1992 

AN  ACT  To  authorize  appropriations  for  public  broadcasting,  and  for  other 
purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SHORT  TITLE 

Section  1.  [47  U.S.C.  609  nt]  This  Act  may  be  cited  as  the 
"Pubhc  Telecommunications  Act  of  1992".  ^ 


[Sections  2  through  4  contained  amendments  to  sections  391, 
393,  and  396  of  the  Communications  Act  of  1934.] 

BOARD  OF  DIRECTORS 

Sec.  5.  *  *  * 

[Section  5(a)  and  (b)  contained  amendments  to  section  396(c)  of 
the  Communications  Act  of  1934  relating  to  number  of  members 
and  terms  of  office  of  the  board  of  directors  of  the  Corporation  for 
Public  Broadcasting.] 

(c)  [47  U.S.C.  396  nt]  Transition  Rules.— (1)  With  respect  to 
the  three  offices  whose  terms  are  prescribed  by  law  to  expire  on 
IMarch  26,  1992,  the  term  for  each  such  office  immediately  after 
that  date  shall  expire  on  January  31,  1998. 

(2)  With  respect  to  the  two  offices  whose  terms  are  prescribed 
by  law  to  expire  on  JVIarch  1,  1994,  the  term  for  each  of  such  offices 
immediately  after  that  date  shall  expire  on  January  31,  2000. 

(3)  With  respect  to  the  five  offices  whose  terms  are  prescribed 
by  law  to  expire  on  IVIarch  26,  1996 — 

(A)  one  such  office,  as  selected  by  the  President,  shall  be 
abolished  on  January  31,  1996; 

(B)  the  term  immediately  after  JVIarch  26,  1996,  for  an- 
other such  office,  as  designated  by  the  President,  shall  expire 
on  January  31,  2000;  and 

(C)  the  term  for  each  of  the  remaining  three  such  offices 
immediately  after  March  26,  1996,  shall  expire  on  January  31, 
2002. 

(4)  As  used  in  this  subsection,  the  term  "office"  means  an  office 
as  a  member  of  the  Board  of  Directors  of  the  Corporation  for  Public 
Broadcasting. 


'  Public  Law  102-356,  106  Stat.  949,  approved  Aug.  26,  1992. 
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[Sections  6  through  14  contained  amendments  to  section  396  of  the 
Communications  Act  of  1934.] 

CLARIFICATION  OF  CONGRESSIONAL  INTENT 


[Section  15  contained  an  amendment  to  section  103(a)  of  the 
Children's  Television  Act  of  1990,  which  is  printed  elsewhere  in 
this  compilation.] 

BROADCASTING  OF  INDECENT  PROGRAMMING 

Sec.  16.  [47  U.S.C.  303  nt]  (a)  FCC  Regulations.— The  Fed- 
eral Communications  Commission  shall  promulgate  regulations  to 
prohibit  the  broadcasting  of  indecent  programming — 

(1)  between  6  a.m.  and  10  p.m.  on  any  day  by  any  public 
radio  station  or  public  television  station  that  goes  off  the  air 
at  or  before  12  midnight;  and 

(2)  between  6  a.m.  and  12  midnight  on  any  day  for  any 
radio  or  television  broadcasting  station  not  described  in  para- 
graph (1). 

The  regulations  required  under  this  subsection  shall  be  promul- 
gated in  accordance  with  section  553  of  title  5,  United  States  Code, 
and  shall  become  final  not  later  than  180  days  after  the  date  of 
enactment  of  this  Act. 

(b)  Repeal. — Section  608  of  the  Departments  of  Commerce, 
Justice,  and  State,  the  Judiciary,  and  Related  Agencies  Appropria- 
tions Act,  1989  (Pubhc  Law  100-459;  102  Stat.  2228),  is  repealed. 

ready-to-learn  television  channel 

Sec.  17.  (a)  The  Congress  finds  that— 

(1)  many  of  the  Nation's  children  are  not  entering  school 
"ready  to  learn"; 

(2)  next  to  parents  and  early  childhood  teachers,  television 
is  probably  the  young  child's  most  influential  teacher; 

(3)  a  vital  component  in  meeting  the  Nation's  first  edu- 
cation goal  is  the  development  of  interactive  programming 
aimed  exclusively  at  the  developmental  and  educational  needs 
and  interests  of  preschool  children; 

(4)  television  can  assist  parents  and  preschool  and  child 
care  teachers  in  gaining  information  on  how  young  children 
grow  and  learn;  and 

(5)  there  is  a  need  for  quality  interactive  instructional  pro- 
gramming based  on  worthwhile  information  on  child  develop- 
ment designed  for  children,  parents,  and  preschool  and  child 
care  providers  and  teachers. 

(b)  Within  90  days  following  the  date  of  the  enactment  of  this 
Act,  the  Corporation  for  Public  Broadcasting  shall  report  to  the 
Congress  as  to  the  most  effective  way  to  establish  and  implement 
a  ready-to-learn  public  television  channel.  Such  report  shall  in- 
clude, among  other  things — 

(1)  the  costs  of  establishing  and  implementing  a  ready-to- 
learn  channel; 

(2)  the  special  considerations  of  using  television  as  a  learn- 
ing tool  for  very  young  children; 
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(3)  the  technology,  and  availabihty  thereof,  needed  to 
estabUsh  and  implement  such  a  channel;  and 

(4)  the  best  means  of  providing  financing  for  the  establish- 
ment and  implementation  of  a  ready-to-learn  channel. 

CORPORATION  FOR  PUBLIC  BROADCASTING  REPORT  ON  DISTANCE 
LEARNING 

Sec.  18.  (a)  The  Congress  finds  that— 

(1)  distance  learning  would  provide  schools  in  rural  areas 
with  advanced  or  specialized  instruction  not  readily  available; 

(2)  utilization  of  distance  learning  can  end  some  school 
closings  or  consolidations; 

(3)  distance  learning  will  play  a  vital  role  in  accomplishing 
the  goals  of  "America  2000"  as  established  by  the  President; 

(4)  the  Corporation  for  Public  Broadcasting  should  promote 
distance  learning  projects  where  it  is  cost  effective;  and 

(5)  the  Corporation  for  Public  Broadcasting  can  promote 
distance  learning  by  helping  reduce  the  costs  associated  with 
telecommunications  services. 

(b)  Within  180  days  following  the  date  of  the  enactment  of  this 
Act,  the  Corporation  for  Public  Broadcasting,  in  consultation  with 
other  education  program  providers  and  users,  shall  report  to  the 
Congress  as  to  the  most  effective  use  of  their  existing  telecommuni- 
cations facilities  to  establish  and  implement  distance  learning 
projects  in  rural  areas.  Such  report  should  include,  among  other 
things,  the  costs  and  benefits  of  establishing  national  demonstra- 
tion sites  to  study  new  distance  learning  tools  and  to  evaluate  the 
most  effective  use  of  current  distance  learning  applications;  any 
incentives  necessary  to  provide  access  to  Corporation  for  Public 
Broadcasting  facilities  for  distance  learning  applications. 

OBJECTIVITY  AND  BALANCE  POLICY,  PROCEDURES,  AND  REPORT 

Sec.  19.  [47  U.S.C.  396  nt]  Pursuant  to  the  existing  responsi- 
bility of  the  Corporation  for  Public  Broadcasting  under  section 
396(g)(1)(A)  of  the  Communications  Act  of  1934  (47  U.S.C. 
396(g)(1)(A))  to  facihtate  the  full  development  of  pubhc  tele- 
communications in  which  programs  of  high  quality,  diversity,  cre- 
ativity, excellence,  and  innovation,  which  are  obtained  from  diverse 
sources,  will  be  made  available  to  public  telecommunications  enti- 
ties, with  strict  adherence  to  objectivity  and  balance  in  all  pro- 
grams or  series  of  programs  of  a  controversial  nature,  the  Board  of 
Directors  of  the  Corporation  shall — 

(1)  review  the  Corporation's  existing  efforts  to  meet  its 
responsibility  under  section  396(g)(1)(A); 

(2)  after  soliciting  the  views  of  the  public,  establish  a  com- 
prehensive policy  and  set  of  procedures  to — 

(A)  provide  reasonable  opportunity  for  members  of  the 
public  to  present  comments  to  the  Board  regarding  the 
quality,  diversity,  creativity,  excellence,  innovation,  objec- 
tivity, and  balance  of  public  broadcasting  services,  includ- 
ing all  public  broadcasting  programming  of  a  controversial 
nature,  as  well  as  any  needs  not  met  by  those  services; 
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(B)  review,  on  a  regular  basis,  national  public  broad- 
casting programming  for  quality,  diversity,  creativity, 
excellence,  innovation,  objectivity,  and  balance,  as  well  as 
for  any  needs  not  met  by  such  programming; 

(C)  on  the  basis  of  information  received  through  such 
comment  and  review,  take  such  steps  in  awarding  pro- 
gramming grants  pursuant  to  clauses  (iiXII),  (iii)(II),  and 
(iii)(III)  of  section  396(k)(3)(A)  of  the  Communications  Act 
of  1934  (47  U.S.C.  396(k)(3)(A))  that  it  finds  necessary  to 
meet  the  Corporation's  responsibility  under  section 
396(g)(1)(A),  including  facilitating  objectivity  and  balance 
in  programming  of  a  controversial  nature;  and 

(D)  disseminate  among  public  broadcasting  entities 
information  about  its  efforts  to  address  concerns  about 
objectivity  and  balance  relating  to  programming  of  a  con- 
troversial nature  so  that  such  entities  can  utilize  the  Cor- 
poration's experience  in  addressing  such  concerns  within 
their  own  operations;  and 

(3)  starting  in  1993,  by  January  31  of  each  year,  prepare 
and  submit  to  the  President  for  transmittal  to  the  Congress  a 
report  summarizing  its  efforts  pursuant  to  paragraphs  (1)  and 
(2). 

CONSUMER  INFORMATION 

Sec.  20.  [47  U.S.C.  396  nt]  Prior  to  the  expiration  of  the  90- 
day  period  following  the  date  of  the  enactment  of  this  Act,  the  Cor- 
poration for  Public  Broadcasting,  in  consultation  with  representa- 
tives of  public  broadcasting  entities,  shall  develop  guidelines  to  as- 
sure that  program  credits  for  public  television  programs  that  re- 
ceive production  funding  directly  from  the  Corporation  for  Public 
Broadcasting  adequately  disclose  that  all  or  a  portion  of  the  cost 
of  producing  such  program  was  paid  for  by  funding  from  the  Cor- 
poration for  Public  Broadcasting,  and  that  indicates  in  some  man- 
ner that  the  Corporation  for  Public  Broadcasting  is  partially  funded 
from  Federal  tax  revenues. 

INDEPENDENT  PRODUCTION  SERVICE  FUNDING 

Sec.  21.  [47  U.S.C.  396  nt]  In  making  available  funding  pur- 
suant to  authorizations  under  this  Act,  any  independent  production 
service  established  under  section  396(k)  of  the  Communications  Act 
of  1934  (47  U.S.C.  396(k))  shall,  to  the  maximum  extent  practicable 
and  consistent  with  the  provisions  of  the  Communications  Act  of 
1934,  provide  such  funding  to  eligible  recipients  and  projects  rep- 
resenting the  widest  possible  geographic  distribution,  with  the 
objective  of  providing  funding  to  eligible  recipients  and  projects  in 
each  State  from  which  qualified  proposals  are  received  over  the 
course  of  such  authorizations. 

EFFECTIVE  DATE 

Sec.  22.  [47  U.S.C.  396  nt]  Section  5(a)  shall  take  effect  on 
January  31,  1996.  All  other  provisions  of  this  Act  are  effective  on 
its  date  of  enactment. 
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To  amend  the  Communications  Act  of  1934  to  provide  increased  consumer  protec- 
tion and  to  promote  increased  competition  in  the  cable  television  and  related  mar- 
kets, and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 
SECTION  1.  [47  U.S.C.  609  nt]  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Cable  Television  Consumer  Pro- 
tection and  Competition  Act  of  1992".  ^ 
SEC.  2.  147  U.S.C.  521  nt]  FINDINGS;  POLICY;  DEFINITIONS. 

(a)  Findings. — The  Congress  finds  and  declares  the  following: 

(1)  Pursuant  to  the  Cable  Communications  Policy  Act  of 
1984,  rates  for  cable  television  services  have  been  deregulated 
in  approximately  97  percent  of  all  franchises  since  December 
29,  1986.  Since  rate  deregulation,  monthly  rates  for  the  lowest 
priced  basic  cable  service  have  increased  by  40  percent  or  more 
for  28  percent  of  cable  television  subscribers.  Although  the 
average  number  of  basic  channels  has  increased  from  about  24 
to  30,  average  monthly  rates  have  increased  by  29  percent  dur- 
ing the  same  period.  The  average  monthly  cable  rate  has  in- 
creased almost  3  times  as  much  as  the  Consumer  Price  Index 
since  rate  deregulation. 

(2)  For  a  variety  of  reasons,  including  local  franchising 
requirements  and  the  extraordinary  expense  of  constructing 
more  than  one  cable  television  system  to  serve  a  particular 
geographic  area,  most  cable  television  subscribers  have  no 
opportunity  to  select  between  competing  cable  systems.  With- 
out the  presence  of  another  multichannel  video  programming 
distributor,  a  cable  system  faces  no  local  competition.  The  re- 
sult is  undue  market  power  for  the  cable  operator  as  compared 
to  that  of  consumers  and  video  programmers. 

(3)  There  has  been  a  substantial  increase  in  the  penetra- 
tion of  cable  television  systems  over  the  past  decade.  Nearly 
56,000,000  households,  over  60  percent  of  the  households  with 
televisions,  subscribe  to  cable  television,  and  this  percentage  is 
almost  certain  to  increase.  As  a  result  of  this  growth,  the  cable 
television  industry  has  become  a  dominant  nationwide  video 
medium. 

(4)  The  cable  industry  has  become  highly  concentrated. 
The  potential  effects  of  such  concentration  are  barriers  to  entry 
for  new  programmers  and  a  reduction  in  the  number  of  media 
voices  available  to  consumers. 
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(5)  The  cable  industry  has  become  vertically  integrated; 
cable  operators  and  cable  programmers  often  have  common 
ownership.  As  a  result,  cable  operators  have  the  incentive  and 
ability  to  favor  their  affiliated  programmers.  This  could  make 
it  more  difficult  for  noncable-affiliated  programmers  to  secure 
carriage  on  cable  systems.  Vertically  integrated  program  sup- 
pliers also  have  the  incentive  and  ability  to  favor  their  affili- 
ated cable  operators  over  nonaffiliated  cable  operators  and  pro- 
gramming distributors  using  other  technologies. 

(6)  There  is  a  substantial  governmental  and  First  Amend- 
ment interest  in  promoting  a  diversity  of  views  provided 
through  multiple  technology  media. 

(7)  There  is  a  substantial  governmental  and  First  Amend- 
ment interest  in  ensuring  that  cable  subscribers  have  access  to 
local  noncommercial  educational  stations  which  Congress  has 
authorized,  as  expressed  in  section  396(a)(5)  of  the  Commu- 
nications Act  of  1934.  The  distribution  of  unique  noncommer- 
cial, educational  programming  services  advances  that  interest. 

(8)  The  Federal  Government  has  a  substantial  interest  in 
making  all  nonduplicative  local  public  television  services  avail- 
able on  cable  systems  because — 

(A)  public  television  provides  educational  and  informa- 
tional programming  to  the  Nation's  citizens,  thereby  ad- 
vancing the  Government's  compelling  interest  in  educating 
its  citizens; 

(B)  public  television  is  a  local  community  institution, 
supported  through  local  tax  dollars  and  voluntary  citizen 
contributions  in  excess  of  $10,800,000,000  since  1972,  that 
provides  public  service  programming  that  is  responsive  to 
the  needs  and  interests  of  the  local  community; 

(C)  the  Federal  Government,  in  recognition  of  public 
television's  integral  role  in  serving  the  educational  and 
informational  needs  of  local  communities,  has  invested 
more  than  $3,000,000,000  in  public  broadcasting  since 
1969;  and 

(D)  absent  carriage  requirements  there  is  a  substan- 
tial likelihood  that  citizens,  who  have  supported  local  pub- 
lic television  services,  will  be  deprived  of  those  services. 

(9)  The  Federal  Government  has  a  substantial  interest  in 
having  cable  systems  carry  the  signals  of  local  commercial  tele- 
vision stations  because  the  carriage  of  such  signals  is  nec- 
essary to  serve  the  goals  contained  in  section  307(b)  of  the 
Communications  Act  of  1934  of  providing  a  fair,  efficient,  and 
equitable  distribution  of  broadcast  services. 

(10)  A  primary  objective  and  benefit  of  our  Nation's  system 
of  regulation  of  television  broadcasting  is  the  local  origination 
of  programming.  There  is  a  substantial  governmental  interest 
in  ensuring  its  continuation. 

(11)  Broadcast  television  stations  continue  to  be  an  impor- 
tant source  of  local  news  and  public  affairs  programming  and 
other  local  broadcast  services  critical  to  an  informed  electorate. 

(12)  Broadcast  television  programming  is  supported  by  rev- 
enues generated  from  advertising  broadcast  over  stations.  Such 
programming  is  otherwise  free  to  those  who  own  television  sets 
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and  do  not  require  cable  transmission  to  receive  broadcast  sig- 
nals. There  is  a  substantial  governmental  interest  in  pro- 
moting the  continued  availability  of  such  free  television  pro- 
gramming, especially  for  viewers  who  are  unable  to  afford 
other  means  of  receiving  programming. 

(13)  As  a  result  of  the  growth  of  cable  television,  there  has 
been  a  marked  shift  in  market  share  from  broadcast  television 
to  cable  television  services. 

(14)  Cable  television  systems  and  broadcast  television  sta- 
tions increasingly  compete  for  television  advertising  revenues. 
As  the  proportion  of  households  subscribing  to  cable  television 
increases,  proportionately  more  advertising  revenues  will  be 
reallocated  from  broadcast  to  cable  television  systems. 

(15)  A  cable  television  system  which  carries  the  signal  of 
a  local  television  broadcaster  is  assisting  the  broadcaster  to  in- 
crease its  viewership,  and  thereby  attract  additional  adver- 
tising revenues  that  otherwise  might  be  earned  by  the  cable 
system  operator.  As  a  result,  there  is  an  economic  incentive  for 
cable  systems  to  terminate  the  retransmission  of  the  broadcast 
signal,  refuse  to  carry  new  signals,  or  reposition  a  broadcast 
signal  to  a  disadvantageous  channel  position.  There  is  a  sub- 
stantial likelihood  that  absent  the  reimposition  of  such  a 
requirement,  additional  local  broadcast  signals  will  be  deleted, 
repositioned,  or  not  carried. 

(16)  As  a  result  of  the  economic  incentive  that  cable  sys- 
tems have  to  delete,  reposition,  or  not  carry  local  broadcast  sig- 
nals, coupled  with  the  absence  of  a  requirement  that  such  sys- 
tems carry  local  broadcast  signals,  the  economic  viability  of 
free  local  broadcast  television  and  its  ability  to  originate  qual- 
ity local  programming  will  be  seriously  jeopardized. 

(17)  Consumers  who  subscribe  to  cable  television  often  do 
so  to  obtain  local  broadcast  signals  which  they  otherwise  would 
not  be  able  to  receive,  or  to  obtain  improved  signals.  Most  sub- 
scribers to  cable  television  systems  do  not  or  cannot  maintain 
antennas  to  receive  broadcast  television  services,  do  not  have 
input  selector  switches  to  convert  from  a  cable  to  antenna 
reception  system,  or  cannot  otherwise  receive  broadcast  tele- 
vision services.  The  regulatory  system  created  by  the  Cable 
Communications  Policy  Act  of  1984  was  premised  upon  the 
continued  existence  of  mandatory  carriage  obligations  for  cable 
systems,  ensuring  that  local  stations  would  be  protected  from 
anticompetitive  conduct  by  cable  systems. 

(18)  Cable  television  systems  often  are  the  single  most  effi- 
cient distribution  system  for  television  programming.  A  Gov- 
ernment mandate  for  a  substantial  societal  investment  in 
alternative  distribution  systems  for  cable  subscribers,  such  as 
the  "A/B"  input  selector  antenna  system,  is  not  an  enduring  or 
feasible  method  of  distribution  and  is  not  in  the  public  interest. 

(19)  At  the  same  time,  broadcast  programming  that  is  car- 
ried remains  the  most  popular  programming  on  cable  systems, 
and  a  substantial  portion  of  the  benefits  for  which  consumers 
pay  cable  systems  is  derived  from  carriage  of  the  signals  of 
network  affiliates,  independent  television  stations,  and  public 
television  stations.  Also  cable  programming  placed  on  channels 
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adjacent  to  popular  off-the-air  signals  obtains  a  larger  audience 
than  on  other  channel  positions.  Cable  systems,  therefore,  ob- 
tain great  benefits  from  local  broadcast  signals  which,  until 
now,  they  have  been  able  to  obtain  without  the  consent  of  the 
broadcaster  or  any  copyright  liability.  This  has  resulted  in  an 
effective  subsidy  of  the  development  of  cable  systems  by  local 
broadcasters.  While  at  one  time,  when  cable  systems  did  not 
attempt  to  compete  with  local  broadcasters  for  programming, 
audience,  and  advertising,  this  subsidy  may  have  been  appro- 
priate, it  is  so  no  longer  and  results  in  a  competitive  imbalance 
between  the  2  industries. 

(20)  The  Cable  Communications  Policy  Act  of  1984,  in  its 
amendments  to  the  Communications  Act  of  1934,  limited  the 
regulatory  authority  of  franchising  authorities  over  cable  oper- 
ators. Franchising  authorities  are  finding  it  difficult  under  the 
current  regulatory  scheme  to  deny  renewals  to  cable  systems 
that  are  not  adequately  serving  cable  subscribers. 

(21)  Cable  systems  should  be  encouraged  to  carry  low- 
power  television  stations  licensed  to  the  communities  served  by 
those  systems  where  the  low-power  station  creates  and  broad- 
casts, as  a  substantial  part  of  its  programming  day,  local  pro- 
gramming. 

(b)  Statement  of  Policy. — It  is  the  policy  of  the  Congress  in 
this  Act  to — 

(1)  promote  the  availability  to  the  public  of  a  diversity  of 
views  and  information  through  cable  television  and  other  video 
distribution  media; 

(2)  rely  on  the  marketplace,  to  the  maximum  extent  fea- 
sible, to  achieve  that  availability; 

(3)  ensure  that  cable  operators  continue  to  expand,  where 
economically  justified,  their  capacity  and  the  programs  offered 
over  their  cable  systems; 

(4)  where  cable  television  systems  are  not  subject  to  effec- 
tive competition,  ensure  that  consumer  interests  are  protected 
in  receipt  of  cable  service;  and 

(5)  ensure  that  cable  television  operators  do  not  have 
undue  market  power  vis-a-vis  video  programmers  and  con- 
sumers. 

******* 

[Sections  2(c)  and  3  through  25  contained  amendments  to  the 
Communications  Act  of  1934J 


SEC.  10.  CHILDREN'S  PROTECTION  FROM  INDECENT  PROGRAMMING 
ON  LEASED  ACCESS  CHANNELS. 

(a)    *  *  * 

******* 

(c)  [47  U.S.C.  531  nt]  Prohibits  System  Use.— Within  180 
days  following  the  date  of  the  enactment  of  this  Act,  the  Federal 
Communications  Commission  shall  promulgate  such  regulations  as 
may  be  necessary  to  enable  a  cable  operator  of  a  cable  system  to 
prohibit  the  use,  on  such  system,  of  any  channel  capacity  of  any 
public,  educational,  or  governmental   access  facility  for  any  pro- 
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gramming  which  contains  obscene  material,  sexually  explicit  con- 
duct, or  material  soliciting  or  promoting  unlawful  conduct. 


SEC.  26.  [47  U.S.C.  521  nt]  SPORTS  PROGRAMMING  MIGRATION  STUDY 
AND  REPORT. 

(a)  Study  Required. — The  Federal  Communications  Commis- 
sion shall  conduct  an  ongoing  study  on  the  carriage  of  local,  re- 
gional, and  national  sports  programming  by  broadcast  stations, 
cable  programming  networks,  and  pay-per-view  services.  The  study 
shall  investigate  and  analyze,  on  a  sport-by-sport  basis,  trends  in 
the  migration  of  such  programming  from  carriage  by  broadcast  sta- 
tions to  carriage  over  cable  programming  networks  and  pay-per- 
view  systems,  including  the  economic  causes  and  the  economic  and 
social  consequences  of  such  trends. 

(b)  Report  on  Study.— The  Federal  Communications  Commis- 
sion shall,  on  or  before  July  1,  1993,  and  July  1,  1994,  submit  an 
interim  and  a  final  report,  respectively,  on  the  results  of  the  study 
required  by  subsection  (a)  to  the  Committee  on  Energy  and  Com- 
merce of  the  House  of  Representatives  and  the  Committee  on  Com- 
merce, Science,  and  Transportation  of  the  Senate.  Such  reports 
shall  include  a  statement  of  the  results,  on  a  sport-by-sport  basis, 
of  the  analysis  of  the  trends  required  by  subsection  (a)  and  such 
legislative  or  regulatory  recommendations  as  the  Commission  con- 
siders appropriate. 

(c)  Analysis  of  Preclusive  Contracts  Required.— 

(1)  Analysis  required. — In  conducting  the  study  required 
by  subsection  (a),  the  Commission  shall  analyze  the  extent  to 
which  preclusive  contracts  between  college  athletic  conferences 
and  video  programming  vendors  have  artificially  and  unfairly 
restricted  the  supply  of  the  sporting  events  of  local  colleges  for 
broadcast  on  local  television  stations.  In  conducting  such  anal- 
ysis, the  Commission  shall  consult  with  the  Attorney  General 
to  determine  whether  and  to  what  extent  such  preclusive  con- 
tracts are  prohibited  by  existing  statutes.  The  reports  required 
by  subsection  (b)  shall  include  separate  statements  of  the  re- 
sults of  the  analysis  required  by  this  subsection,  together  with 
such  recommendations  for  legislation  as  the  Commission  con- 
siders necessary  and  appropriate. 

(2)  Definition. — For  purposes  of  the  subsection,  the  term 
"preclusive  contract"  includes  any  contract  that  prohibits — 

(A)  the  live  broadcast  by  a  local  television  station  of  a 
sporting  event  of  a  local  college  team  that  is  not  carried, 
on  a  live  basis,  by  any  cable  system  within  the  local  com- 
munity served  by  such  local  television  station;  or 

(B)  the  delayed  broadcast  by  a  local  television  station 
of  a  sporting  event  of  a  local  college  team  that  is  not  car- 
ried, on  a  live  or  delayed  basis,  by  any  cable  system  within 
the  local  community  served  by  such  local  television  station. 

SEC.  27.  [47  U.S.C.  521  nt]  APPLICABILITY  OF  ANTITRUST  LAWS. 

Nothing  in  this  Act  or  the  amendments  made  by  this  Act  shall 
be  construed  to  alter  or  restrict  in  any  manner  the  applicability  of 
any  Federal  or  State  antitrust  law. 
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SEC.  28.  [47  U.S.C.  325  nt]  EFFECTIVE  DATE. 

Except  where  otherwise  expressly  provided,  the  provisions  of 
this  Act  and  the  amendments  made  thereby  shall  take  effect  60 
days  after  the  date  of  enactment  of  this  Act. 
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TELECOMMUNICATIONS  AUTHORIZATION  ACT  OF  1992 

AN  ACT  To  authorize  appropriations  for  the  National  Telecommunications  and 
Information  Administration,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 
SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Telecommunications  Authoriza- 
tion Act  of  1992".  1 


TITLE  II— FEDERAL  COMMUNICATIONS 
COMMISSION 

******* 

[Sections  201  to  209  contained  amendments  to  the  Communica- 
tions Act  of  1934.] 
SEC.  211.  REVIEW  OF  LICENSE  TRANSFER. 

(a)  Requirement  for  Hearing.— The  Federal  Communications 
Commission  shall  not  approve  any  assignment  or  transfer  of  con- 
trol of  a  license  held  by  any  corporation  identified  in  subsection  (b) 
without  first  holding  a  full  hearing  on  the  record,  with  notice  and 
opportunity  for  comment. 

(b)  Applicability. — Subsection  (a)  applies  to  any  corporation 
holding  a  television  broadcast  license,  the  transfer  of  which  was  ap- 
proved by  the  Federal  Communications  Commission  on  November 
14,  1985,  and  which  is  a  corporation  owned  or  controlled  directly 
or  indirectly  by  a  corporation  organized  pursuant  to  the  Alaska  Na- 
tive Claims  Settlement  Act  (43  U.S.C.  1601  et  seq.). 

(c)  Report  to  Congress. — The  Federal  Communications  Com- 
mission shall  submit  a  report  to  the  Committee  on  Energy  and 
Commerce  of  the  House  of  Representatives  and  the  Committee  on 
Commerce,  Science,  and  Transportation  of  the  Senate  concerning 
the  proposed  transfer  30  days  prior  to  authorizing  any  such  trans- 
fer. The  report  required  by  this  subsection  shall  include  a  review 
of  the  consistency  of  such  transfer  with  the  Commission's  minority 
ownership  policies. 

(d)  Waiver. — The  requirements  of  subsections  (a)  and  (c)  shall 
not  apply  in  any  case  in  which  the  Native  Regional  corporation 
identified  in  subsection  (b)  requests  in  writing  that  this  section  be 
waived  by  the  Federal  Communications  Commission. 


'  Public  Law  102-538,  106  Stat.  3533,  approved  Oct.  27,  1992. 
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[Section  212  contained  amendments  to  section  6  of  the  Federal 
Communications  Commission  Authorization  Act  of  1988  which  is 
printed  elsewhere  in  this  compilation.] 

SEC.  213.  [47  U.S.C.  201  note]  TELEPHONE  RATES  FOR  MEMBERS  OF 
ARMED  FORCES  DEPLOYED  ABROAD. 

(a)  In  General. — The  Federal  Communications  Commission 
shall  make  efforts  to  reduce  telephone  rates  for  Armed  Forces  per- 
sonnel in  the  following  countries:  Germany,  Japan,  Korea,  Saudi 
Arabia,  Great  Britain,  Italy,  Philippines,  Panama,  Spain,  Turkey, 
Iceland,  the  Netherlands,  Greece,  Cuba,  Belgium,  Portugal,  Ber- 
muda, Diego  Garcia,  Egypt,  and  Honduras. 

(b)  Factors  To  Consider.— In  making  the  efforts  described  in 
subsection  (a),  the  Federal  Communications  Commission,  in  coordi- 
nation with  the  Department  of  Defense,  Department  of  State,  and 
the  National  Telecommunications  and  Information  Administration 
shall  consider  the  cost  to  military  personnel  and  their  families  of 
placing  telephone  calls  by — 

(1)  evaluating  and  analyzing  the  costs  to  Armed  Forces 
personnel  of  such  telephone  calls  to  and  from  American  mili- 
tary bases  abroad; 

(2)  evaluate  methods  of  reducing  the  rates  imposed  on 
such  calls; 

(3)  determine  the  extent  to  which  it  is  feasible  for  the  Fed- 
eral Communications  Commission  to  encourage  the  carriers  to 
adopt  flexible  billing  procedures  and  policies  for  members  of 
the  Armed  Forces  and  their  families  for  telephone  calls  to  and 
from  the  countries  listed  in  subsection  (a);  and 

(4)  advise  executive  branch  agencies  of  methods  for  the 
United  States  to  persuade  foreign  governments  to  reduce  the 
surcharges  that  are  often  placed  on  such  telephone  calls. 

SEC.  214.  [47  U.S.C.  303  note]  AM  RADIO  IMPROVEMENT  STANDARD. 
The  Federal  Communications  Commission  shall — 

(1)  within  60  days  after  the  date  of  enactment  of  this  Act, 
initiate  a  rulemaking  to  adopt  a  single  AM  radio  stereophonic 
transmitting  equipment  standard  that  specifies  the  composi- 
tion of  the  transmitted  stereophonic  signal;  and 

(2)  within  one  year  after  such  date  of  enactment,  adopt 
such  standard. 
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NATIONAL  TELECOMMUNICATIONS  AND  INFORMATION 
ADMINISTRATION  AUTHORIZATION,  FISCAL  YEARS 
1990  AND  1991 1 

AN  ACT  To  authorize  appropriations  for  activities  of  the  National  Telecommiini- 
cations  and  and  Information  Administration  for  Fiscal  Years  1990  and  1991 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  there  is 
authorized  to  be  appropriated  for  activities  of  the  National  Tele- 
communications and  Information  Administration  $14,554,000  for 
fiscal  year  1990  and  $18,000,000  for  fiscal  year  1991,  together  with 
such  sums  as  may  be  necessary  for  increases  resulting  from  adjust- 
ments in  salary,  pay,  retirement,  other  employee  benefits  required 
by  law,  and  other  nondiscretionary  costs,  for  fiscal  year  1991. 

Sec.  2.  (a)  The  Congress  finds  that— 

(1)  the  Pacific  Ocean  region  is  of  strategic  and  economic 
importance  to  the  United  States; 

(2)  other  nations,  especially  Japan,  are  seeking  to  increase 
their  influence  in  this  region; 

(3)  because  the  Pacific  Basin  communities  are  geographi- 
cally isolated  and  because  many  are  relatively  poor,  they  are 
in  great  need  of  quality,  low-cost  communications  services  to 
maintain  contact  among  themselves  and  with  other  countries; 

(4)  from  1971  until  1985,  such  communications  needs  were 
satisfied  by  the  Pan-Pacific  Educational  and  Cultural  Experi- 
ments by  Satellite  Program  (hereinafter  referred  to  as  the 
"PEACESAT  Program")  operating  over  the  ATS-1  satelhte  of 
the  National  Aeronautics  and  Space  Administration; 

(5)  the  ATS-1  satellite  ran  out  of  station-keeping  fuel  in 
1985  and  has  provided  only  intermittent  service  since  then; 

(6)  the  Act  entitled  "An  Act  to  provide  authorization  of 
appropriations  for  activities  of  the  National  Telecommuni- 
cations and  Information  Administration",  approved  Novem- 
ber 3,  1988  (Pubhc  Law  100-584;  102  Stat.  2970),  authorized 
$3,400,000  in  funding  during  fiscal  years  1988  and  1989  for  re- 
establishing the  communications  network  of  the  PEACESAT 
Program; 

(7)  Congress  appropriated  $1,700,000  for  fiscal  year  1988 
and  $200,000  for  fiscal  year  1989  for  the  purposes  of  re-estab- 
lishing the  communications  network  of  the  PEACESAT  Pro- 
gram; 

(8)  in  fiscal  years  1988  and  1989,  significant  progress  was 
made  to  ensure  resumption  of  this  vital  communications  serv- 
ice by  repairing  earth  terminals  in  the  Pacific  communities,  by 
identifying  the  short-term  and  long-term  needs  of  the  residents 
of  these  communities,  and  by  acquiring  the  use  of  the  GOES- 


'  This  Act  IS  Public  Law  101-555,  Nov.  15,  1990  (104  Stat.  2758). 
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3  satellite  owned  by  the  National  Oceanic  and  Atmospheric 
Administration,  which  is  expected  to  provide  service  from  1990 
to  1994; 

(9)  because  these  activities  exhausted  the  funds  previously 
appropriated  for  the  PEACESAT  program,  Congress  authorized 
to  be  appropriated  $1,000,000  for  fiscal  year  1990  and  such 
sums  as  necessary  for  fiscal  year  1991  for  use  by  the  Secretary 
of  Commerce  in  the  negotiation  for  and  acquisition  of  satellite 
capacity  and  equipment  under  subsection  (c)(1)  of  this  section 
and  the  management  and  operation  of  satellite  communica- 
tions services  under  subsection  (c)(2)  of  this  section; 

(10)  while  no  funds  were  appropriated  for  fiscal  year  1990 
because  of  the  availability  of  carry-over  funds,  Congress  appro- 
priated $1,000,000  for  fiscal  year  1991  for  the  ongoing  mainte- 
nance and  operation  of  the  GOES-3  satellite,  for  the  adminis- 
tration of  the  PEACESAT  program,  for  the  acquisition  and 
installation  of  earth  stations  and  the  training  of  engineers  to 
operate  the  Earth  stations,  and  for  the  study  of  a  long-term 
solution  to  the  satelhte  needs  of  the  PEACESAT  program; 

(11)  with  these  funds,  the  PEACESAT  program  has  been 
reestabhshed,  over  20  new  Earth  terminals  have  been  installed 
(some  at  the  expense  of  the  individual  user  groups),  and  the 
use  of  the  PEACESAT  network  is  expanding; 

(12)  while  the  PEACESAT  program  has  now  been  reestab- 
lished, additional  funding  continues  to  be  necessary  for  the  on- 
going administrative  and  operational  expenses  of  the 
PEACESAT  program  and  especially  for  the  acquisition  of  sat- 
ellite capacity  after  1994; 

(13)  the  importance  of  the  PEACESAT  program  to  the  edu- 
cational and  cultural  communications  in  the  Pacific  Ocean  re- 
gion makes  it  imperative  that  the  Secretary  of  Commerce  and 
the  PEACESAT  users  explore  every  available  option  for  long- 
term  satellite  capacity,  including  the  possibility  of  using  for- 
eign-owned satellites  or  engaging  in  joint  ventures  with  foreign 
entities  to  satisfy  these  long-term  needs  for  transmission  ca- 
pacity; and 

(14)  whether  or  not  a  domestic  or  foreign-owned  satellite 
is  used  for  transmission,  it  is  essential  to  the  achievement  of 
United  States  policy  goals  that  the  headquarters,  management, 
and  operation  of  the  PEACESAT  program  be  located  and  con- 
ducted in  the  United  States. 

(b)  It  is  the  purpose  of  this  section  to  assist  in  the  acquisition 
of  satellite  communications  services  until  viable  alternatives  are 
available  and  to  provide  interim  funding  in  order  that  the 
PEACESAT  Program  may  again  serve  the  educational,  medical, 
and  cultural  needs  of  the  Pacific  Basin  communities. 

(c)(1)  The  Secretary  of  Commerce  shall  expeditiously  negotiate 
for  and  acquire  satellite  space  segment  capacity  and  related  ground 
segment  equipment  to  provide  communications  services  for  former 
users  of  the  ATS-1  satellite  of  the  National  Aeronautics  and  Space 
Administration. 

(2)(A)  The  Secretary  of  Commerce  shall  provide  to  the  manager 
of  the  PEACESAT  Program  such  funds,  from  appropriations 
authorized  under  subsection  (d)  of  this  section,  as  the  Secretary 
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considers  necessary  to  manage  the  operation  of  the  satellite  com- 
munications services  provided  with  the  capacity  and  equipment  ac- 
quired under  this  subsection. 

(B)  The  recipient  of  funds  under  subparagraph  (A)  of  this  para- 
graph shall  keep  such  records  as  may  reasonably  be  necessary  to 
enable  the  Secretary  of  Commerce  to  conduct  an  effective  audit  of 
such  funds. 

(C)  The  Secretary  of  Commerce  and  the  Comptroller  General 
of  the  United  States,  or  any  of  their  duly  authorized  representa- 
tives, shall  have  access  for  the  purpose  of  audit  and  examination 
to  any  books,  documents,  papers,  and  records  of  such  recipient  that 
are  pertinent  to  the  funds  received  under  subparagraph  (A)  of  this 
paragraph. 

(d)  There  are  authorized  to  be  appropriated  $400,000  for  fiscal 
year  1992  and  $1,500,000  for  fiscal  year  1993  for  use  by  the  Sec- 
retary of  Commerce  in  the  negotiation  for  and  acquisition  of  capac- 
ity and  equipment  under  subsection  (c)(1)  of  this  section  and  the 
management  of  the  operation  of  satellite  communications  services 
under  subsection  (c)(2)  of  this  section.  Sums  appropriated  pursuant 
to  this  subsection  may  be  used  by  the  Secretary  of  Commerce  to 
cover  administrative  costs  associated  with  the  provisions  of  this 
section. 

(e)  The  Secretary  of  Commerce  shall  consult  with  appropriate 
departments  and  agencies  of  the  Federal  Government,  representa- 
tives of  the  PEACESAT  Program,  and  other  affected  parties  re- 
garding the  development  of  a  long-term  solution  to  the  communica- 
tions needs  of  the  Pacific  Ocean  region.  Within  one  year  after  the 
date  of  enactment  of  this  Act,  the  Secretary  of  Commerce  shall  re- 
port to  the  Congress  regarding  such  consultation. 

Sec.  3.  (a)  It  is  the  purpose  of  this  section  to  improve  the  abil- 
ity of  rural  health  providers  to  use  communications  to  obtain 
health  information  and  to  consult  with  others  concerning  the  deliv- 
ery of  patient  care.  Such  enhanced  communications  ability  may  as- 
sist in — 

(1)  improving  and  extending  the  training  of  rural  health 
professionals;  and 

(2)  improving  the  continuity  of  patient  care  in  rural  areas. 

(b)  The  Secretary  of  Commerce,  in  conjunction  with  the  Sec- 
retary of  Health  and  Human  Services,  shall  establish  an  advisory 
panel  (hereafter  in  this  section  referred  to  as  the  "Panel")  to  de- 
velop recommendations  for  the  improvement  of  rural  health  care 
through  the  collection  of  information  needed  by  providers  and  the 
improvement  in  the  use  of  communications  to  disseminate  such 
information. 

(c)  The  Panel  shall  be  composed  of  individuals  from  organiza- 
tions with  rural  constituencies  and  practitioners  from  health  care 
disciplines,  representatives  of  the  National  Library  of  Medicine, 
and  representatives  of  different  health  professions  schools,  includ- 
ing nurse  practitioners. 

(d)  The  Panel  may  select  consultants  to  provide  advice  to  the 
Panel  regarding  the  types  of  information  that  rural  health  care 
practitioners  need,  the  procedures  to  gather  and  disseminate  such 
information,  and  the  types  of  communications  equipment  and  train- 
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ing  needed  by  rural  health  care  practitioners  to  obtain  access  to 
such  information. 

(e)  Not  later  than  1  year  after  the  Panel  is  established  under 
subsection  (b),  the  Secretary  of  Commerce  shall  prepare  and  sub- 
mit, to  the  Committee  on  Commerce,  Science,  and  Transportation 
and  the  Committee  on  Labor  and  Human  Resources  of  the  Senate 
and  to  the  Committee  on  Energy  and  Commerce  of  the  House  of 
Representatives,  a  report  summarizing  the  recommendations  made 
by  the  Panel  under  subsection  (b). 

(f)  There  is  authorized  to  be  appropriated  to  the  Secretary  of 
Commerce  to  carry  out  this  section  $1,000,000  to  remain  available 
until  expended. 

[Sec.  4  contained  amendments  to  section  226  of  the  Commu- 
nication Act  of  1934.] 
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TITLE  V— TELEVISION  PROGRAM 
IMPROVEMENT 

SEC.  501.  [47  U.S.C.  303c]  TELEVISION  PROGRAM  IMPROVEMENT. 

(a)  Short  Title. — This  section  may  be  cited  as  the  "Television 
Program  Improvement  Act  of  1990". 

(b)  Definitions. — For  purposes  of  this  section — 

(1)  the  term  "antitrust  laws"  has  the  meaning  given  it  in 
subsection  (a)  of  the  first  section  of  the  Clayton  Act  (15  U.S.C. 
12(a)),  except  that  such  term  includes  section  5  of  the  Federal 
Trade  Commission  Act  (15  U.S.C.  45)  to  the  extent  that  such 
section  5  applies  to  unfair  methods  of  competition; 

(2)  the  term  "person  in  the  television  industry"  means  a 
television  network,  any  entity  which  produces  programming 
(including  theatrical  motion  pictures)  for  telecasting  or  tele- 
casts programming,  the  National  Cable  Television  Association, 
the  Association  of  Independent  Television  Stations,  Incor- 
porated, the  National  Association  of  Broadcasters,  the  Motion 
Picture  Association  of  America,  the  Community  Antenna  Tele- 
vision Association,  and  each  of  the  networks'  affiliate  organiza- 
tions, and  shall  include  any  individual  acting  on  behalf  of  such 
person;  and 

(3)  the  term  "telecast"  means — 

(A)  to  broadcast  by  a  television  broadcast  station;  or 

(B)  to  transmit  by  a  cable  television  system  or  a  sat- 
ellite television  distribution  service. 

(c)  Exemption. — The  antitrust  laws  shall  not  apply  to  any  joint 
discussion,  consideration,  review,  action,  or  agreement  by  or  among 
persons  in  the  television  industry  for  the  purpose  of,  and  limited 
to,  developing  and  disseminating  voluntary  guidelines  designed  to 
alleviate  the  negative  impact  of  violence  in  telecast  material. 

(d)  Limitations. — (1)  The  exemption  provided  in  subsection  (c) 
shall  not  apply  to  any  joint  discussion,  consideration,  review,  ac- 
tion, or  agreement  which  results  in  a  boycott  of  any  person. 

(2)  The  exemption  provided  in  subsection  (c)  shall  apply  only 
to  any  joint  discussion,  consideration,  review,  action,  or  agreement 
engaged  in  only  during  the  3-year  period  beginning  on  the  date  of 
the  enactment  of  this  section. 


1  This  Act  was  title  V  of  the  Judicial  Improvements  Act  of  1990,  Public  Law  101-650,  104 
Stat.  5089,  approved  Dec.  1,  1990. 
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OLDER  AMERICANS  PROGRAM 

Sec.  6.  [47  U.S.C.  154  note]  (a)  During  fiscal  years  1992  and 
1993,  the  Federal  Communications  Commission  is  authorized  to 
make  grants  to,  or  enter  into  cooperative  agreements  with,  private 
nonprofit  organizations  designated  by  the  Secretary  of  Labor  under 
title  V  of  the  Older  Americans  Act  of  1965  (42  U.S.C.  3056  et  seq) 
to  utilize  the  talents  of  older  Americans  in  programs  authorized  by 
other  provisions  of  law  administered  by  the  Commission  (and  con- 
sistent with  such  provisions  of  law)  in  providing  technical  and 
administrative  assistance  for  projects  related  to  the  implementa- 
tion, promotion,  or  enforcement  of  the  regulations  of  the  Commis- 
sion. 

(b)  Prior  to  awarding  any  grant  or  entering  into  any  agreement 
under  subsection  (a),  the  Office  of  the  Managing  Director  of  the 
Commission  shall  certify  to  the  Commission  that  such  grant  or 
agreement  will  not — 

(1)  result  in  the  displacement  of  individuals  currently  em- 
ployed by  the  Commission; 

(2)  result  in  the  employment  of  any  individual  when  any 
other  individual  is  on  layoff  status  from  the  same  or  a  substan- 
tially equivalent  job  within  the  jurisdiction  of  the  Commission; 
or 

(3)  affect  existing  contracts  for  services. 

(c)  Participants  in  any  program  under  a  grant  or  cooperative 
agreement  pursuant  to  this  section  shall — 

(1)  execute  a  signed  statement  with  the  Commission  in 
which  such  participants  certify  that  they  will  adhere  to  the 
standards  of  conduct  prescribed  for  regular  employees  of  the 
Commission,  as  set  forth  in  part  19  of  title  47,  Code  of  Federal 
Regulations;  and 

(2)  execute  a  confidential  statement  of  employnient  and 
financial  interest  (Federal  Communications  Commission  Form 
A-54)  prior  to  commencement  of  work  under  the  program. 

Failure  to  comply  with  the  terms  of  the  signed  statement  described 
in  pargraph  (1)  shall  result  in  termination  of  the  individual  under 
the  grant  or  agreement. 

(d)  Nothing  in  this  section  shall  be  construed  to  permit  employ- 
ment of  any  such  participant  in  any  decisionmaking  or  policy- 
making position. 

(e)  Grants  or  agreements  under  this  section  shall  be  subject  to 
prior  appropriation  Acts. 


'Public  Law  100-594,  102  Stat.  3021,  approved  Nov.  3,  1988. 
657 


Sec.  7 FCC  AUTHORIZATION  ACT  OF  1988 658 

CONGRESSIONAL  COMMUNICATIONS 

Sec.  7.  (a)  The  prohibition  in  section  1.1203(a)  of  title  47,  Code 
of  Federal  Regulations,  shall  not  apply  to  any  of  the  types  of  pres- 
entations listed  in  section  1.1204(b)  of  such  title  nor  to  any  presen- 
tation made  by  a  member  or  officer  of  Congress,  or  a  staff  person 
of  any  such  member  or  officer,  acting  in  his  or  her  official  capacity, 
in — 

(1)  any  non-restricted  proceeding  under  section  1.1206(b) 
of  such  title; 

(2)  any  exempt  proceeding  under  section  1.1204(a)(2)  of 
such  title  not  involving  the  allotment  of  a  channel  in  the  radio 
broadcast  or  television  broadcast  services;  or 

(3)  any  exempt  proceeding  under  section  1.1204  (a)(4) 
through  (a)(6)  of  such  title. 

(b)  Each  reference  in  subsection  (a)  of  this  section  to  a  provi- 
sion of  title  47,  Code  of  Federal  Regulations,  applies  to  such  provi- 
sion as  in  effect  on  the  date  of  enactment  of  this  Act.  No  subse- 
quent amendment  of  the  rules  or  regulations  in  such  title  shall 
have  the  effect  of  prohibiting  any  presentation  of  the  kind  that 
would  be  permitted  under  subsection  (a)  of  this  section  on  the  date 
of  enactment  of  this  Act. 


HAWAII  MONITORING  STATION 

Sec.  9.  [47  U.S.C.  154  note]  (a)  The  Federal  Communications 
Commission  is  authorized  to  expend  such  funds  as  may  be  required 
in  fiscal  years  1991,  1992,  1993,  and  1994,  out  of  its  appropriations 
for  such  fiscal  years,  to  relocate  within  the  State  of  Hawaii  the  H..- 
waii  Monitoring  Station  presently  located  in  Honolulu  (Waipahui, 
including  all  necessary  expenses  for — 

(1)  acquisition  of  real  property; 

(2)  options  to  purchase  real  property; 

(3)  architectural  and  engineering  services; 

(4)  construction  of  a  facility  at  the  new  location; 

(5)  transportation  of  equipment  and  personnel; 

(6)  lease-back  or  real  property  and  related  personal  prop- 
erty at  the  present  location  of  the  Monitoring  Station  pending 
acquisition  of  real  property  and  construction  of  a  facility  at  a 
new  location;  and 

(7)  the  re-establishment,  if  warranted  by  the  cir- 
cumstances, of  a  downtown  office  to  serve  the  residents  of  Hon- 
olulu. 

(b)  The  Federal  Communications  Commission  shall  declare  as 
surplus  property,  for  disposition  by  the  General  Services  Adminis- 
tration, the  real  property  (including  the  structures  and  fixtures) 
and  related  personal  property  which  are  at  the  present  location  of 
the  Hawaii  Monitoring  Station  and  which  will  not  be  relocated. 
Notwithstanding  sections  203  and  204  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40  U.S.C.  484  and  485),  the 
General  Services  Administration  shall  sell  such  real  and  related 
personal  property  on  an  expedited  basis,  including  provisions  for 
leaseback  as  required,  and  shall  reimburse  the  Commission  from 


659 FCC  AUTHORIZATION  ACT  OF  1988 Sec.  10 

the  net  proceeds  of  the  sale  for  all  of  the  expenditures  of  the  Com- 
mission associated  with  such  relocation  of  the  Monitoring  Station. 
Any  such  reimbursed  funds  received  by  the  Commission  shall  re- 
main available  until  expended. 

(c)  The  net  proceeds  of  the  sale  of  such  real  and  related  prop- 
erty, less  any  funds  reimbursed  to  the  Federal  Communications 
Commission  pursuant  to  subsection  (b),  and  less  normal  and  rea- 
sonable charges  by  the  General  Services  Administration  for  costs 
associated  with  such  sale,  shall  be  deposited  in  the  general  funds 
of  the  Treasury. 

(d)  The  Hawaii  Monitoring  Station  shall  continue  its  full  oper- 
ations at  its  present  location  until  a  new  facility  has  been  built  and 
is  fully  operational  at  a  new  location. 

(e)  The  Federal  Communications  Commission  and  the  General 
Services  Administration  shall  not  take  any  action  under  this  sec- 
tion committing  any  funds  disposing  of  any  property  in  connection 
with  the  relocation  of  the  Hawaii  Monitoring  Station  until — 

(1)  The  Chairman  of  the  Commission  and  the  Adminis- 
trator of  General  Services  have  jointly  prepared  and  submitted, 
to  the  Committee  on  Appropriations,  the  Committee  on  Com- 
merce, Science,  and  Transportation,  and  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and  the  Committee  on 
Appropriations,  the  Committee  on  Energy  and  Commerce  and 
the  Committee  on  Government  Operations  of  the  House  of  Rep- 
resentatives, a  letter  or  other  document  setting  forth  in  detail 
the  plan  and  procedures  for  such  relocation  which  will  reason- 
ably carry  out,  in  an  expeditious  manner,  the  provisions  of  this 
section  but  will  not  disrupt  or  defer  any  programs  or  regu- 
latory activities  of  the  Commission  or  adversely  affect  any  em- 
ployee of  the  Commission  (other  than  those  at  the  Monitoring 
Station  who  may  be  required  to  transfer  to  another  location) 
through  the  use  of  appropriations  for  the  Commission,  in  fiscal 
years  1989  and  1990;  and 

(2)  at  least  30  calendar  days  have  passed  since  the  receipt 
of  such  document  by  such  committees. 

SENSE  OF  CONGRESS 

Sec.  10.  (a)  The  Congress  finds  that— 

(1)  more  than  four  hundred  and  thirty-five  thousand  four 
hundred  radio  amateurs  in  the  United  States  are  licensed  by 
the  Federal  Communications  Commission  upon  examination  in 
radio  regulations,  technical  principles,  and  the  international 
Morse  code; 

(2)  by  international  treaty  and  the  Federal  Communica- 
tions Commission  regulation,  the  amateur  is  authorized  to  op- 
erate his  or  her  station  in  a  radio  service  of  intercommunica- 
tions and  technical  investigations  solely  with  a  personal  aim 
and  without  pecuniary  interest; 

(3)  among  the  basic  purposes  for  the  Amateur  Radio  Serv- 
ice is  the  provision  of  voluntary,  noncommencial  radio  service, 
particularly  emergency  communications;  and 

(4)  volunteer  amateur  radio  emergency  communications 
services  have  consistently  and  reliably  been  provided  before, 
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during,  and  after  floods,  tornadoes,  forest  fires,  earthquakes, 
blizzards,  train  wrecks,  chemical  spills,  and  other  disasters, 
(b)  It  is  the  sense  of  the  Congress  that — 

(1)  it  strongly  encourages  and  supports  the  Amateur  Radio 
Service  and  its  emergency  communications  efforts;  and 

(2)  Government  agencies  shall  take  into  account  the  valu- 
able contributions  made  by  amateur  radio  operators  when  con- 
sidering actions  affecting  the  Amateur  Radio  Service. 
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SUBCHAPTER  II— ADMINISTRATIVE  PROCEDURE 
§551.  Definitions 

For  the  purpose  of  this  subchapter — 

(1)  "agency"  means  each  authority  of  the  Government  of 
the  United  States,  whether  or  not  it  is  within  or  subject  to  re- 
view by  another  agency,  but  does  not  include — 

(A)  the  Congress; 

(B)  the  courts  of  the  United  States; 

(C)  the  governments  of  the  territories  or  possessions  of 
the  United  States; 

(D)  the  government  of  the  District  of  Columbia; 

or  except  as  to  the  requirements  of  section  552  of  this  title — 

(E)  agencies  composed  of  representatives  of  the  parties 
or  of  representatives  of  organizations  of  the  parties  to  the 
disputes  determined  by  them; 

(F)  courts  martial  and  military  commissions; 

(G)  military  authority  exercised  in  the  field  in  time  of 
war  or  in  occupied  territory;  or 
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(H)  functions  conferred  by  sections  1738,  1739,  1743, 
and  1744  of  title  12;  chapter  2  of  title  41;  subchapter  II  of 
chapter  471  of  title  49;  or  sections  1884,  1891-1902,  and 
former  section  1641(b)(2),  of  title  50,  appendix; 

(2)  "person"  includes  an  individual,  partnership,  corpora- 
tion, association,  or  public  or  private  organization  other  than 
an  agency; 

(3)  "party"  includes  a  person  or  agency  named  or  admitted 
as  a  party,  or  properly  seeking  and  entitled  as  of  right  to  be 
admitted  as  a  party,  in  an  agency  proceeding,  and  a  person  or 
agency  admitted  by  an  agency  as  a  party  for  limited  purposes; 

(4)  "rule"  means  the  whole  or  a  part  of  an  agency  state- 
ment of  general  or  particular  applicability  and  future  effect  de- 
signed to  implement,  interpret,  or  prescribe  law  or  policy  or  de- 
scribing the  organization,  procedure,  or  practice  requirements 
of  an  agency  and  includes  the  approval  or  prescription  for  the 
future  of  rates,  wages,  corporate  or  financial  structures  or  reor- 
ganizations thereof,  prices,  facilities,  appliances,  services  or 
allowances  therefor  or  of  valuations,  costs,  or  accounting,  or 
practices  bearing  on  any  of  the  foregoing; 

(5)  "rule  making"  means  agency  process  for  formulating, 
amending,  or  repealing  a  rule; 

(6)  "order"  means  the  whole  or  a  part  of  a  final  disposition, 
whether  affirmative,  negative,  injunctive,  or  declaratory  in 
form,  of  an  agency  in  a  matter  other  than  rule  making  but  in- 
cluding licensing; 

(7)  "adjudication"  means  agency  process  for  the  formula- 
tion of  an  order; 

(8)  "license"  includes  the  whole  or  a  part  of  an  agency  per- 
mit, certificate,  approval,  registration,  charter,  membership, 
statutory  exemption  or  other  form  of  permission; 

(9)  "licensing"  includes  agency  process  respecting  the 
grant,  renewal,  denial,  revocation,  suspension,  annulment, 
withdrawal,  limitation,  amendment,  modification,  or  condi- 
tioning of  a  license; 

( 10)  "sanction"  includes  the  whole  or  a  part  of  an  agency — 

(A)  prohibition,  requirement,  limitation,  or  other  con- 
dition affecting  the  freedom  of  a  person; 

(B)  withholding  of  relief; 

(C)  imposition  of  penalty  or  fine; 

(D)  destruction,  taking,  seizure,  or  withholding  of 
property; 

(E)  assessment  of  damages,  reimbursement,  restitu- 
tion, compensation,  costs,  charges,  or  fees; 

(F)  requirement,  revocation,  or  suspension  of  a  license; 
or 

(G)  taking  other  compulsory  or  restrictive  action; 

(11)  "relief  includes  the  whole  or  a  part  of  an  agency — 

(A)  grant  of  money,  assistance,  license,  authority, 
exemption,  exception,  privilege,  or  remedy; 

(B)  recognition  of  a  claim,  right,  immunity,  privilege, 
exemption,  or  exception;  or 

(C)  taking  of  other  action  on  the  application  or  petition 
of,  and  beneficial  to,  a  person; 
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(12)  "agency  proceeding"  means  an  agency  process  as  de- 
fined by  paragraphs  (5),  (7),  and  (9)  of  this  section; 

(13)  "agency  action"  includes  the  whole  or  a  part  of  an 
agency  rule,  order,  license,  sanction,  relief,  or  the  equivalent  or 
denial  thereof,  or  failure  to  act;  and 

(14)  "ex  parte  communication"  means  an  oral  or  written 
communication  not  on  the  public  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is  not  given,  but  it  shall 
not  include  requests  for  status  reports  on  any  matter  or  pro- 
ceeding covered  by  this  subchapter. 

§552.  Public    information;   agency   rviles,   opinions,   orders, 
records,  and  proceedings 

(a)  Each  agency  shall  make  available  to  the  public  information 
as  follows: 

(1)  Each  agency  shall  separately  state  and  currently  publish  in 
the  Federal  Register  for  the  guidance  of  the  public — 

(A)  descriptions  of  its  central  and  field  organization  and 
the  established  places  at  which,  the  employees  (and  in  the  case 
of  a  uniformed  service,  the  members)  from  whom,  and  the 
methods  whereby,  the  public  may  obtain  information,  make 
submittals  or  requests,  or  obtain  decisions; 

(B)  statements  of  the  general  course  and  method  by  which 
its  functions  are  channeled  and  determined,  including  the  na- 
ture and  requirements  of  all  formal  and  informal  procedures 
available; 

(C)  rules  of  procedure,  descriptions  of  forms  available  or 
the  places  at  which  forms  may  be  obtained,  and  instructions  as 
to  the  scope  and  contents  of  all  papers,  reports,  or  examina- 
tions; 

(D)  substantive  rules  of  general  applicability  adopted  as 
authorized  by  law,  and  statements  of  general  policy  or 
interpretations  of  general  applicability  formulated  and  adopted 
by  the  agency;  and 

(E)  each  amendment,  revision,  or  repeal  of  the  foregoing. 
Except  to  the  extent  that  a  person  has  actual  and  timely  notice  of 
the  terms  thereof,  a  person  may  not  in  any  manner  be  required  to 
resort  to,  or  be  adversely  affected  by,  a  matter  required  to  be  pub- 
lished in  the  Federal  Register  and  not  so  published.  For  the  pur- 
pose of  this  paragraph,  matter  reasonably  available  to  the  class  of 
persons  affected  thereby  is  deemed  published  in  the  Federal  Reg- 
ister when  incorporated  by  reference  therein  with  the  approval  of 
the  Director  of  the  Federal  Register. 

(2)  Each   agency,   in   accordance  with   published  rules,   shall 
make  available  for  public  inspection  and  cop3dng — 

(A)  final  opinions,  including  concurring  and  dissenting 
opinions,  as  well  as  orders,  made  in  the  adjudication  of  cases; 

(B)  those  statements  of  policy  and  interpretations  which 
have  been  adopted  by  the  agency  and  are  not  published  in  the 
Federal  Register; 

(C)  administrative  staff  manuals  and  instructions  to  staff 
that  affect  a  member  of  the  public; 

(D)  copies  of  all  records,  regardless  of  form  or  format, 
which  have  been  released  to  any  person  under  paragraph  (3) 
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and  which,  because  of  the  nature  of  their  subject  matter,  the 
agency  determines  have  become  or  are  likely  to  become  the 
subject  of  subsequent  requests  for  substantially  the  same 
records;  and 

(E)  a  general  index  of  the  records  referred  to  under  sub- 
paragraph (D); 
unless  the  materials  are  promptly  published  and  copies  offered  for 
sale.  For  records  created  on  or  after  November  1,  1996,  within  one 
year  after  such  date,  each  agency  shall  make  such  records  avail- 
able, including  by  computer  telecommunications  or,  if  computer 
telecommunications  means  have  not  been  established  by  the 
agency,  by  other  electronic  means.  To  the  extent  required  to  pre- 
vent a  clearly  unwarranted  invasion  of  personal  privacy,  an  agency 
may  delete  identifying  details  when  it  makes  available  or  publishes 
an  opinion,  statement  of  policy,  interpretation,  staff  manual, 
instruction,  or  copies  of  records  referred  to  in  subparagraph  (D). 
However,  in  each  case  the  justification  for  the  deletion  shall  be  ex- 
plained fully  in  writing,  and  the  extent  of  such  deletion  shall  be  in- 
dicated on  the  portion  of  the  record  which  is  made  available  or  pub- 
lished, unless  including  that  indication  would  harm  an  interest  pro- 
tected by  the  exemption  in  subsection  (b)  under  which  the  deletion 
is  made.  If  technically  feasible,  the  extent  of  the  deletion  shall  be 
indicated  at  the  place  in  the  record  where  the  deletion  was  made. 
Each  agency  shall  also  maintain  and  make  available  for  public 
inspection  and  copying  current  indexes  providing  identifjdng  infor- 
mation for  the  public  as  to  any  matter  issued,  adopted,  or  promul- 
gated after  July  4,  1967,  and  required  by  this  paragraph  to  be 
made  available  or  published.  Each  agency  shall  promptly  publish, 
quarterly  or  more  frequently,  and  distribute  (by  sale  or  otherwise) 
copies  of  each  index  or  supplements  thereto  unless  it  determines  by 
order  published  in  the  Federal  Register  that  the  publication  would 
be  unnecessary  and  impracticable,  in  which  case  the  agency  shall 
nonetheless  provide  copies  of  such  index  on  request  at  a  cost  not 
to  exceed  the  direct  cost  of  duplication.  Each  agency  shall  make  the 
index  referred  to  in  subparagraph  (E)  available  by  computer  tele- 
communications by  December  31,  1999.  A  final  order,  opinion, 
statement  of  policy,  interpretation,  or  staff  manual  or  instruction 
that  affects  a  member  of  the  public  may  be  relied  on,  used,  or  cited 
as  precedent  by  an  agency  against  a  party  other  than  an  agency 
only  if — 

(i)  it  has  been  indexed  and  either  made  available  or  pub- 
lished as  provided  by  this  paragraph;  or 

(ii)  the  party  has  actual  and  timely  notice  of  the  terms 
thereof. 

(3)(A)  Except  with  respect  to  the  records  made  available  under 
paragraphs  (1)  and  (2)  of  this  subsection,  and  except  as  provided 
in  subparagraph  (E),  each  agency,  upon  any  request  for  records 
which  (i)  reasonably  describes  such  records  and  (ii)  is  made  in 
accordance  with  published  rules  stating  the  time,  place,  fees  (if 
any),  and  procedures  to  be  followed,  shall  make  the  records 
promptly  available  to  any  person. 

(B)  In  making  any  record  available  to  a  person  under  this 
paragraph,  an  agency  shall  provide  the  record  in  any  form  or  for- 
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mat  requested  by  the  person  if  the  record  is  readily  reproducible 
by  the  agency  in  that  form  or  format.  Each  agency  shall  make  rea- 
sonable efforts  to  maintain  its  records  in  forms  or  formats  that  are 
reproducible  for  purposes  of  this  section. 

(C)  In  responding  under  this  paragraph  to  a  request  for 
records,  an  agency  shall  make  reasonable  efforts  to  search  for  the 
records  in  electronic  form  or  format,  except  when  such  efforts 
would  significantly  interfere  with  the  operation  of  the  agency's 
automated  information  system. 

(D)  For  purposes  of  this  paragraph,  the  term  "search"  means 
to  review,  manually  or  by  automated  means,  agency  records  for  the 
purpose  of  locating  those  records  which  are  responsive  to  a  request. 

(E)  An  agency,  or  part  of  an  agency,  that  is  an  element  of  the 
intelligence  community  (as  that  term  is  defined  in  section  3(4)  of 
the  National  Security  Act  of  1947  (50  U.S.C.  401a(4)))  shall  not 
make  any  record  available  under  this  paragraph  to — 

(i)  any  government  entity,  other  than  a  State,  territory, 
commonwealth,  or  district  of  the  United  States,  or  any  subdivi- 
sion thereof;  or 

(ii)  a  representative  of  a  government  entity  described  in 
clause  (i). 

(4)(A)(i)  In  order  to  carry  out  the  provisions  of  this  section, 
each  agency  shall  promulgate  regulations,  pursuant  to  notice  and 
receipt  of  public  comment,  specifying  the  schedule  of  fees  applicable 
to  the  processing  of  requests  under  this  section  and  establishing 
procedures  and  guidelines  for  determining  when  such  fees  should 
be  waived  or  reduced.  Such  schedule  shall  conform  to  the  guide- 
lines which  shall  be  promulgated,  pursuant  to  notice  and  receipt  of 
public  comment,  by  the  Director  of  the  Office  of  Management  and 
Budget  and  which  shall  provide  for  a  uniform  schedule  of  fees  for 
all  agencies. 

(ii)  Such  agency  regulations  shall  provide  that — 

(I)  fees  shall  be  limited  to  reasonable  standard  charges  for 
document  search,  duplication,  and  review,  when  records  are  re- 
quested for  commercial  use; 

(II)  fees  shall  be  limited  to  reasonable  standard  charges  for 
document  duplication  when  records  are  not  sought  for  commer- 
cial use  and  the  request  is  made  by  an  educational  or  non- 
commercial scientific  institution,  whose  purpose  is  scholarly  or 
scientific  research;  or  a  representative  of  the  news  media;  and 

(III)  for  any  request  not  described  in  (I)  or  (II),  fees  shall 
be  limited  to  reasonable  standard  charges  for  document  search 
and  duplication. 

(iii)  Documents  shall  be  furnished  without  any  charge  or  at  a 
charge  reduced  below  the  fees  established  under  clause  (ii)  if  disclo- 
sure of  the  information  is  in  the  public  interest  because  it  is  likely 
to  contribute  significantly  to  public  understanding  of  the  operations 
or  activities  of  the  government  and  is  not  primarily  in  the  commer- 
cial interest  of  the  requester. 

(iv)  Fee  schedules  shall  provide  for  the  recovery  of  only  the  di- 
rect costs  of  search,  duplication,  or  review.  Review  costs  shall  in- 
clude only  the  direct  costs  incurred  during  the  initial  examination 
of  a  document  for  the  purposes  of  determining  whether  the  docu- 
ments must  be  disclosed  under  this  section  and  for  the  purposes  of 
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withholding  any  portions  exempt  from  disclosure  under  this  sec- 
tion. Review  costs  may  not  include  any  costs  incurred  in  resolving 
issues  of  law  or  policy  that  may  be  raised  in  the  course  of  proc- 
essing a  request  under  this  section.  No  fee  may  be  charged  by  any 
agency  under  this  section — 

(I)  if  the  costs  of  routine  collection  and  processing  of  the 
fee  are  likely  to  equal  or  exceed  the  amount  of  the  fee;  or 

(II)  for  any  request  described  in  clause  (ii)  (II)  or  (III)  of 
this  subparagraph  for  the  first  two  hours  of  search  time  or  for 
the  first  one  hundred  pages  of  duplication. 

(v)  No  agency  may  require  advance  pa3Tiient  of  any  fee  unless 
the  requester  has  previously  failed  to  pay  fees  in  a  timely  fashion, 
or  the  agency  has  determined  that  the  fee  will  exceed  $250. 

(vi)  Nothing  in  this  subparagraph  shall  supersede  fees  charge- 
able under  a  statute  specifically  providing  for  setting  the  level  of 
fees  for  particular  types  of  records. 

(vii)  In  any  action  by  a  requester  regarding  the  waiver  of  fees 
under  this  section,  the  court  shall  determine  the  matter  de  novo: 
Provided,  That  the  court's  review  of  the  matter  shall  be  limited  to 
the  record  before  the  agency. 

(B)  On  complaint,  the  district  court  of  the  United  States  in  the 
district  in  which  the  complainant  resides,  or  has  his  principal  place 
of  business,  or  in  which  the  agency  records  are  situated,  or  in  the 
District  of  Columbia,  has  jurisdiction  to  enjoin  the  agency  from 
withholding  agency  records  and  to  order  the  production  of  any 
agency  records  improperly  withheld  from  the  complainant.  In  such 
a  case  the  court  shall  determine  the  matter  de  novo,  and  may  ex- 
amine the  contents  of  such  agency  records  in  camera  to  determine 
whether  such  records  or  any  part  thereof  shall  be  withheld  under 
any  of  the  exemptions  set  forth  in  subsection  (b)  of  this  section,  and 
the  burden  is  on  the  agency  to  sustain  its  action.  In  addition  to  any 
other  matters  to  which  a  court  accords  substantial  weight,  a  court 
shall  accord  substantial  weight  to  an  affidavit  of  an  agency  con- 
cerning the  agency's  determination  as  to  technical  feasibility  under 
paragraph  (2)(C)  and  subsection  (b)  and  reproducibility  under  para- 
graph (3)(B). 

(C)  Notwithstanding  any  other  provision  of  law,  the  defendant 
shall  serve  an  answer  or  otherwise  plead  to  any  complaint  made 
under  this  subsection  within  thirty  days  after  service  upon  the 
defendant  of  the  pleading  in  which  such  complaint  is  made,  unless 
the  court  otherwise  directs  for  good  cause  shown. 

(D)  Repealed.  Pub.  L.  98-620,  title  IV,  Sec.  402(2),  Nov.  8, 
1984,  98  Stat.  3357. 

(E)  The  court  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any 
case  under  this  section  in  which  the  complainant  has  substantially 
prevailed. 

(F)  Whenever  the  court  orders  the  production  of  any  agency 
records  improperly  withheld  from  the  complainant  and  assesses 
against  the  United  States  reasonable  attorney  fees  and  other  litiga- 
tion costs,  and  the  court  additionally  issues  a  written  finding  that 
the  circumstances  surrounding  the  withholding  raise  questions 
whether  agency  personnel  acted  arbitrarily  or  capriciously  with  re- 
spect to  the  withholding,  the  Special  Counsel  shall  promptly  ini- 
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tiate  a  proceeding  to  determine  whether  disciphnary  action  is  war- 
ranted against  the  officer  or  employee  who  was  primarily  respon- 
sible for  the  withholding.  The  Special  Counsel,  after  investigation 
and  consideration  of  the  evidence  submitted,  shall  submit  his  find- 
ings and  recommendations  to  the  administrative  authority  of  the 
agency  concerned  and  shall  send  copies  of  the  findings  and  rec- 
ommendations to  the  officer  or  employee  or  his  representative.  The 
administrative  authority  shall  take  the  corrective  action  that  the 
Special  Counsel  recommends. 

(G)  In  the  event  of  noncompliance  with  the  order  of  the  court, 
the  district  court  may  punish  for  contempt  the  responsible  em- 
ployee, and  in  the  case  of  a  uniformed  service,  the  responsible 
member. 

(5)  Each  agency  having  more  than  one  member  shall  maintain 
and  make  available  for  public  inspection  a  record  of  the  final  votes 
of  each  member  in  every  agency  proceeding. 

(6)(A)  Each  agency,  upon  any  request  for  records  made  under 
paragraph  (1),  (2),  or  (3)  of  this  subsection,  shall — 

(i)  determine  within  20  days  (excepting  Saturdays,  Sun- 
days, and  legal  public  holidays)  after  the  receipt  of  any  such 
request  whether  to  comply  with  such  request  and  shall  imme- 
diately notify  the  person  making  such  request  of  such  deter- 
mination and  the  reasons  therefor,  and  of  the  right  of  such  per- 
son to  appeal  to  the  head  of  the  agency  any  adverse  determina- 
tion; and 

(ii)  make  a  determination  with  respect  to  any  appeal 
within  twenty  days  (excepting  Saturdays,  Sundays,  and  legal 
public  holidays)  after  the  receipt  of  such  appeal.  If  on  appeal 
the  denial  of  the  request  for  records  is  in  whole  or  in  part 
upheld,  the  agency  shall  notify  the  person  making  such  request 
of  the  provisions  for  judicial  review  of  that  determination 
under  paragraph  (4)  of  this  subsection. 

(B)(i)  In  unusual  circumstances  as  specified  in  this  subpara- 
graph, the  time  limits  prescribed  in  either  clause  (i)  or  clause  (ii) 
of  subparagraph  (A)  may  be  extended  by  written  notice  to  the  per- 
son making  such  request  setting  forth  the  unusual  circumstances 
for  such  extension  and  the  date  on  which  a  determination  is  ex- 
pected to  be  dispatched.  No  such  notice  shall  specify  a  date  that 
would  result  in  an  extension  for  more  than  ten  working  days,  ex- 
cept as  provided  in  clause  (ii)  of  this  subparagraph. 

(ii)  With  respect  to  a  request  for  which  a  written  notice  under 
clause  (i)  extends  the  time  limits  prescribed  under  clause  (i)  of  sub- 
paragraph (A),  the  agency  shall  notify  the  person  making  the  re- 
quest if  the  request  cannot  be  processed  within  the  time  limit 
specified  in  that  clause  and  shall  provide  the  person  an  opportunity 
to  limit  the  scope  of  the  request  so  that  it  may  be  processed  within 
that  time  limit  or  an  opportunity  to  arrange  with  the  agency  an 
alternative  time  frame  for  processing  the  request  or  a  modified  re- 
quest. Refusal  by  the  person  to  reasonably  modify  the  request  or 
arrange  such  an  alternative  time  frame  shall  be  considered  as  a 
factor  in  determining  whether  exceptional  circumstances  exist  for 
purposes  of  subparagraph  (C). 
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(iii)  As  used  in  this  subparagraph,  "unusual  circumstances" 
means,  but  only  to  the  extent  reasonably  necessary  to  the  proper 
processing  of  the  particular  requests — 

(I)  the  need  to  search  for  and  collect  the  requested  records 
from  field  facilities  or  other  establishments  that  are  separate 
from  the  office  processing  the  request; 

(II)  the  need  to  search  for,  collect,  and  appropriately  exam- 
ine a  voluminous  amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request;  or 

(III)  the  need  for  consultation,  which  shall  be  conducted 
with  all  practicable  speed,  with  another  agency  ha\'ing  a  sub- 
stantial interest  in  the  determination  of  the  request  or  among 
two  or  more  components  of  the  agency  having  substantial  sub- 
ject-matter interest  therein. 

(iv)  Each  agency  may  promulgate  regulations,  pursuant  to  no- 
tice and  receipt  of  public  comment,  providing  for  the  aggregation 
of  certain  requests  by  the  same  requestor,  or  by  a  group  of  reques- 
tors acting  in  concert,  if  the  agency  reasonably  believes  that  such 
requests  actually  constitute  a  single  request,  which  would  other- 
wise satisfy  the  unusual  circumstances  specified  in  this  subpara- 
graph, and  the  requests  involve  clearly  related  matters.  Multiple 
requests  involving  unrelated  matters  shall  not  be  aggregated. 

(C)(i)  Any  person  making  a  request  to  any  agency  for  records 
under  paragraph  (1),  (2),  or  (3)  of  this  subsection  shall  be  deemed 
to  have  exhausted  his  administrative  remedies  with  respect  to  such 
request  if  the  agency  fails  to  comply  with  the  applicable  time  limit 
provisions  of  this  paragraph.  If  the  Government  can  show  excep- 
tional circumstances  exist  and  that  the  agency  is  exercising  due 
diligence  in  responding  to  the  request,  the  court  may  retain  juris- 
diction and  allow  the  agency  additional  time  to  complete  its  review 
of  the  records.  Upon  any  determination  by  an  agency  to  comply 
with  a  request  for  records,  the  records  shall  be  made  promptly 
available  to  such  person  making  such  request.  Any  notification  of 
denial  of  any  request  for  records  under  this  subsection  shall  set 
forth  the  names  and  titles  or  positions  of  each  person  responsible 
for  the  denial  of  such  request. 

(ii)  For  purposes  of  this  subparagraph,  the  term  "exceptional 
circumstances"  does  not  include  a  delay  that  results  from  a  predict- 
able agency  workload  of  requests  under  this  section,  unless  the 
agency  demonstrates  reasonable  progress  in  reducing  its  backlog  of 
pending  requests. 

(iii)  Refusal  by  a  person  to  reasonably  modify  the  scope  of  a  re- 
quest or  arrange  an  alternative  time  frame  for  processing  a  request 
(or  a  modified  request)  under  clause  (ii)  after  being  given  an  oppor- 
tunity to  do  so  by  the  agency  to  whom  the  person  made  the  request 
shall  be  considered  as  a  factor  in  determining  whether  exceptional 
circumstances  exist  for  purposes  of  this  subparagraph. 

(D)(i)  Each  agency  may  promulgate  regulations,  pursuant  to 
notice  and  receipt  of  public  comment,  providing  for  multitrack  proc- 
essing of  requests  for  records  based  on  the  amount  of  work  or  time 
(or  both)  involved  in  processing  requests. 

(ii)  Regulations  under  this  subparagraph  may  provide  a  person 
making  a  request  that  does  not  qualify  for  the  fastest  multitrack 
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processing  an  opportunity  to  limit  the  scope  of  the  request  in  order 
to  quaUfy  for  faster  processing. 

(iii)  This  subparagraph  shall  not  be  considered  to  affect  the 
requirement  under  subparagraph  (C)  to  exercise  due  diligence. 

(E)(i)  Each  agency  shall  promulgate  regulations,  pursuant  to 
notice  and  receipt  of  public  comment,  providing  for  expedited  proc- 
essing of  requests  for  records — 

(I)  in  cases  in  which  the  person  requesting  the  records 
demonstrates  a  compelling  need;  and 

(II)  in  other  cases  determined  by  the  agency. 

(ii)  Notwithstanding  clause  (i),  regulations  under  this  subpara- 
graph must  ensure — 

(I)  that  a  determination  of  whether  to  provide  expedited 
processing  shall  be  made,  and  notice  of  the  determination  shall 
be  provided  to  the  person  making  the  request,  within  10  days 
after  the  date  of  the  request;  and 

(II)  expeditious  consideration  of  administrative  appeals  of 
such  determinations  of  whether  to  provide  expedited  proc- 
essing. 

(iii)  An  agency  shall  process  as  soon  as  practicable  any  request 
for  records  to  which  the  agency  has  granted  expedited  processing 
under  this  subparagraph.  Agency  action  to  deny  or  affirm  denial  of 
a  request  for  expedited  processing  pursuant  to  this  subparagraph, 
and  failure  by  an  agency  to  respond  in  a  timely  manner  to  such  a 
request  shall  be  subject  to  judicial  review  under  paragraph  (4),  ex- 
cept that  the  judicial  review  shall  be  based  on  the  record  before  the 
agency  at  the  time  of  the  determination. 

(iv)  A  district  court  of  the  United  States  shall  not  have  juris- 
diction to  review  an  agency  denial  of  expedited  processing  of  a  re- 
quest for  records  after  the  agency  has  provided  a  complete  response 
to  the  request. 

(v)  For  purposes  of  this  subparagraph,  the  term  "compelling 
need"  means — 

(I)  that  a  failure  to  obtain  requested  records  on  an  expe- 
dited basis  under  this  paragraph  could  reasonably  be  expected 
to  pose  an  imminent  threat  to  the  life  or  physical  safety  of  an 
individual;  or 

(II)  with  respect  to  a  request  made  by  a  person  primarily 
engaged  in  disseminating  information,  urgency  to  inform  the 
public  concerning  actual  or  alleged  Federal  Government  activ- 
ity. 

(vi)  A  demonstration  of  a  compelling  need  by  a  person  making 
a  request  for  expedited  processing  shall  be  made  by  a  statement 
certified  by  such  person  to  be  true  and  correct  to  the  best  of  such 
person's  knowledge  and  belief. 

(F)  In  denying  a  request  for  records,  in  whole  or  in  part,  an 
agency  shall  make  a  reasonable  effort  to  estimate  the  volume  of 
any  requested  matter  the  provision  of  which  is  denied,  and  shall 
provide  any  such  estimate  to  the  person  making  the  request,  unless 
providing  such  estimate  would  harm  an  interest  protected  by  the 
exemption  in  subsection  (b)  pursuant  to  which  the  denial  is  made. 

(b)  This  section  does  not  apply  to  matters  that  are — 

(1)(A)  specifically  authorized  under  criteria  established  by 

an  Executive  order  to  be  kept  secret  in  the  interest  of  national 
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defense  or  foreign  policy  and  (B)  are  in  fact  properly  classified 
pursuant  to  such  Executive  order; 

(2)  related  solely  to  the  internal  personnel  rules  and  prac- 
tices of  an  agency; 

(3)  specifically  exempted  from  disclosure  by  statute  (other 
than  section  552b  of  this  title),  provided  that  such  statute  (A) 
requires  that  the  matters  be  withheld  from  the  public  in  such 
a  manner  as  to  leave  no  discretion  on  the  issue,  or  (B)  estab- 
lishes particular  criteria  for  withholding  or  refers  to  particular 
types  of  matters  to  be  withheld; 

(4)  trade  secrets  and  commercial  or  financial  information 
obtained  from  a  person  and  privileged  or  confidential; 

(5)  inter-agency  or  intra-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency; 

(6)  personnel  and  medical  files  and  similar  files  the  disclo- 
sure of  which  would  constitute  a  clearly  unwarranted  invasion 
of  personal  privacy; 

(7)  records  or  information  compiled  for  law  enforcement 
purposes,  but  only  to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information  (A)  could  reasonably  be 
expected  to  interfere  with  enforcement  proceedings,  (B)  would 
deprive  a  person  of  a  right  to  a  fair  trial  or  an  impartial  adju- 
dication, (C)  could  reasonably  be  expected  to  constitute  an  un- 
warranted invasion  of  personal  privacy,  (D)  could  reasonably 
be  expected  to  disclose  the  identity  of  a  confidential  source,  in- 
cluding a  State,  local,  or  foreign  agency  or  authority  or  any  pri- 
vate institution  which  furnished  information  on  a  confidential 
basis,  and,  in  the  case  of  a  record  or  information  compiled  by 
criminal  law  enforcement  authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency  conducting  a  lawful  national 
security  intelligence  investigation,  information  furnished  by  a 
confidential  source,  (E)  would  disclose  techniques  and  proce- 
dures for  law  enforcement  investigations  or  prosecutions,  or 
would  disclose  guidelines  for  law  enforcement  investigations  or 
prosecutions  if  such  disclosure  could  reasonably  be  expected  to 
risk  circumvention  of  the  law,  or  (F)  could  reasonably  be  ex- 
pected to  endanger  the  life  or  physical  safety  of  any  individual; 

(8)  contained  in  or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf  of,  or  for  the  use  of  an 
agency  responsible  for  the  regulation  or  supervision  of  financial 
institutions;  or 

(9)  geological  and  geophysical  information  and  data,  in- 
cluding maps,  concerning  wells. 

Any  reasonably  segregable  portion  of  a  record  shall  be  provided  to 
any  person  requesting  such  record  after  deletion  of  the  portions 
which  are  exempt  under  this  subsection.  The  amount  of  informa- 
tion deleted  shall  be  indicated  on  the  released  portion  of  the  record, 
unless  including  that  indication  would  harm  an  interest  protected 
by  the  exemption  in  this  subsection  under  which  the  deletion  is 
made.  If  technically  feasible,  the  amount  of  the  information  deleted 
shall  be  indicated  at  the  place  in  the  record  where  such  deletion 
is  made. 
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(c)(1)  Whenever  a  request  is  made  which  involves  access  to 
records  described  in  subsection  (b)(7)(A)  and — 

(A)  the  investigation  or  proceeding  involves  a  possible  vio- 
lation of  criminal  law;  and 

(B)  there  is  reason  to  believe  that  (i)  the  subject  of  the 
investigation  or  proceeding  is  not  aware  of  its  pendency,  and 
(ii)  disclosure  of  the  existence  of  the  records  could  reasonably 
be  expected  to  interfere  with  enforcement  proceedings, 

the  agency  may,  during  only  such  time  as  that  circumstance  con- 
tinues, treat  the  records  as  not  subject  to  the  requirements  of  this 
section. 

(2)  Whenever  informant  records  maintained  by  a  criminal  law 
enforcement  agency  under  an  informant's  name  or  personal  identi- 
fier are  requested  by  a  third  party  according  to  the  informant's 
name  or  personal  identifier,  the  agency  may  treat  the  records  as 
not  subject  to  the  requirements  of  this  section  unless  the  inform- 
ant's status  as  an  informant  has  been  officially  confirmed. 

(3)  Whenever  a  request  is  made  which  involves  access  to 
records  maintained  by  the  Federal  Bureau  of  Investigation  per- 
taining to  foreign  intelligence  or  counterintelligence,  or  inter- 
national terrorism,  and  the  existence  of  the  records  is  classified 
information  as  provided  in  subsection  (b)(1),  the  Bureau  may,  as 
long  as  the  existence  of  the  records  remains  classified  information, 
treat  the  records  as  not  subject  to  the  requirements  of  this  section. 

(d)  This  section  does  not  authorize  withholding  of  information 
or  limit  the  availability  of  records  to  the  public,  except  as  specifi- 
cally stated  in  this  section.  This  section  is  not  authority  to  withhold 
information  from  Congress. 

(e)(1)  On  or  before  February  1  of  each  year,  each  agency  shall 
submit  to  the  Attorney  General  of  the  United  States  a  report  which 
shall  cover  the  preceding  fiscal  year  and  which  shall  include — 

(A)  the  number  of  determinations  made  by  the  agency  not 
to  comply  with  requests  for  records  made  to  such  agency  under 
subsection  (a)  and  the  reasons  for  each  such  determination; 

(B)(i)  the  number  of  appeals  made  by  persons  under  sub- 
section (a)(6),  the  result  of  such  appeals,  and  the  reason  for  the 
action  upon  each  appeal  that  results  in  a  denial  of  information; 
and 

(ii)  a  complete  list  of  all  statutes  that  the  agency  relies  upon 
to  authorize  the  agency  to  withhold  information  under  subsection 
(b)(3),  a  description  of  whether  a  court  has  upheld  the  decision  of 
the  agency  to  withhold  information  under  each  such  statute,  and 
a  concise  description  of  the  scope  of  any  information  withheld; 

(C)  the  number  of  requests  for  records  pending  before  the 
agency  as  of  September  30  of  the  preceding  year,  and  the  me- 
dian number  of  days  that  such  requests  had  been  pending  be- 
fore the  agency  as  of  that  date; 

(D)  the  number  of  requests  for  records  received  by  the 
agency  and  the  number  of  requests  which  the  agency  proc- 
essed; 

(E)  the  median  number  of  days  taken  by  the  agency  to 
process  different  types  of  requests; 

(F)  the  total  amount  of  fees  collected  by  the  agency  for 
processing  requests;  and 
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(G)  the  number  of  full-time  staff  of  the  agency  devoted  to 
processing  requests  for  records  under  this  section,  and  the  total 
amount  expended  by  the  agency  for  processing  such  requests. 

(2)  Each  agency  shall  make  each  such  report  available  to  the 
public  including  by  computer  telecommunications,  or  if  computer 
telecommunications  means  have  not  been  established  by  the 
agency,  by  other  electronic  means. 

(3)  The  Attorney  General  of  the  United  States  shall  make  each 
report  which  has  been  made  available  by  electronic  means  avail- 
able at  a  single  electronic  access  point.  The  Attorney  General  of  the 
United  States  shall  notify  the  Chairman  and  ranking  minority 
member  of  the  Committee  on  Government  Reform  and  Oversight  of 
the  House  of  Representatives  and  the  Chairman  and  ranking  mi- 
nority member  of  the  Committees  on  Governmental  Affairs  and  the 
Judiciary  of  the  Senate,  no  later  than  April  1  of  the  year  in  which 
each  such  report  is  issued,  that  such  reports  are  available  by  elec- 
tronic means. 

(4)  The  Attorney  General  of  the  United  States,  in  consultation 
with  the  Director  of  the  Office  of  Management  and  Budget,  shall 
develop  reporting  and  performance  guidelines  in  connection  with 
reports  required  by  this  subsection  by  October  1,  1997,  and  may 
establish  additional  requirements  for  such  reports  as  the  Attorney 
General  determines  may  be  useful. 

(5)  The  Attorney  General  of  the  United  States  shall  submit  an 
annual  report  on  or  before  April  1  of  each  calendar  year  which 
shall  include  for  the  prior  calendar  year  a  listing  of  the  number  of 
cases  arising  under  this  section,  the  exemption  involved  in  each 
case,  the  disposition  of  such  case,  and  the  cost,  fees,  and  penalties 
assessed  under  subparagraphs  (E),  (F),  and  (G)  of  subsection  (a)(4). 
Such  report  shall  also  include  a  description  of  the  efforts  under- 
taken by  the  Department  of  Justice  to  encourage  agency  compli- 
ance with  this  section. 

(f)  For  purposes  of  this  section,  the  term — 

(1)  "agency"  as  defined  in  section  551(1)  of  this  title  in- 
cludes any  executive  department,  military  department.  Govern- 
ment corporation.  Government  controlled  corporation,  or  other 
establishment  in  the  executive  branch  of  the  Government  (in- 
cluding the  Executive  Office  of  the  President),  or  any  inde- 
pendent regulatory  agency;  and 

(2)  "record"  and  any  other  term  used  in  this  section  in  ref- 
erence to  information  includes  any  information  that  would  be 
an  agency  record  subject  to  the  requirements  of  this  section 
when  maintained  by  an  agency  in  any  format,  including  an 
electronic  format. 

ig)  The  head  of  each  agency  shall  prepare  and  make  publicly 
available  upon  request,  reference  material  or  a  guide  for  requesting 
records  or  information  from  the  agency,  subject  to  the  exemptions 
in  subsection  (b),  including — 

(1)  an  index  of  all  major  information  systems  of  the 
agency; 

(2)  a  description  of  major  information  and  record  locator 
systems  maintained  by  the  agency;  and 
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(3)  a  handbook  for  obtaining  various  types  and  categories 
of  public  information  from  the  agency  pursuant  to  chapter  35 
of  title  44,  and  under  this  section. 

§  552a.  Records  maintained  on  individuals 

(a)  Definitions. — For  purposes  of  this  section — 

(1)  the  term  "agency"  means  agency  as  defined  in  section 
552(e)  of  this  title; 

(2)  the  term  "individual"  means  a  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for  permanent  residence; 

(3)  the  term  "maintain"  includes  maintain,  collect,  use,  or 
disseminate; 

(4)  the  term  "record"  means  any  item,  collection,  or  group- 
ing of  information  about  an  individual  that  is  maintained  by 
an  agency,  including,  but  not  limited  to,  his  education,  finan- 
cial transactions,  medical  history,  and  criminal  or  employment 
history  and  that  contains  his  name,  or  the  identifying  number, 
symbol,  or  other  identifying  particular  assigned  to  the  indi- 
vidual, such  as  a  finger  or  voice  print  or  a  photograph; 

(5)  the  term  "system  of  records"  means  a  group  of  any 
records  under  the  control  of  any  agency  from  which  informa- 
tion is  retrieved  by  the  name  of  the  individual  or  by  some  iden- 
tifying number,  symbol,  or  other  identifying  particular  as- 
signed to  the  individual; 

(6)  the  term  "statistical  record"  means  a  record  in  a  system 
of  records  maintained  for  statistical  research  or  reporting  pur- 
poses only  and  not  used  in  whole  or  in  part  in  making  any 
determination  about  an  identifiable  individual,  except  as  pro- 
vided by  section  8  of  title  13; 

(7)  the  term  "routine  use"  means,  with  respect  to  the  dis- 
closure of  a  record,  the  use  of  such  record  for  a  purpose  which 
is  compatible  with  the  purpose  for  which  it  was  collected; 

(8)  the  term  "matching  program" — 

(A)  means  any  computerized  comparison  of^ 

(i)  two  or  more  automated  systems  of  records  or  a 
system  of  records  with  non-Federal  records  for  the 
purpose  of — 

(I)  establishing  or  verifying  the  eligibility  of, 
or  continuing  compliance  with  statutory  and  regu- 
latory requirements  by,  applicants  for,  recipients 
or  beneficiaries  of,  participants  in,  or  providers  of 
services  with  respect  to,  cash  or  in-kind  assistance 
or  payments  under  Federal  benefit  programs,  or 

(II)  recouping  payments  or  delinquent  debts 
under  such  Federal  benefit  programs,  or 

(ii)  two  or  more  automated  Federal  personnel  or 
payroll  systems  of  records  or  a  system  of  Federal  per- 
sonnel or  payroll  records  with  non-Federal  records, 

(B)  but  does  not  include — 

(i)  matches  performed  to  produce  aggregate  statis- 
tical data  without  any  personal  identifiers; 

(ii)  matches  performed  to  support  any  research  or 
statistical  project,  the  specific  data  of  which  may  not 
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be  used  to  mEike  decisions  concerning  the  rights,  bene- 
fits, or  privileges  of  specific  individuals; 

(iii)  matches  performed,  by  an  agency  (or  compo- 
nent thereof)  which  performs  as  its  principal  function 
any  activity  pertaining  to  the  enforcement  of  criminal 
laws,  subsequent  to  the  initiation  of  a  specific  criminal 
or  civil  law  enforcement  investigation  of  a  named  per- 
son or  persons  for  the  purpose  of  gathering  evidence 
against  such  person  or  persons; 

(iv)  matches  of  tax  information  (I)  pursuant  to  sec- 
tion 6103(d)  of  the  Internal  Revenue  Code  of  1986,  (II) 
for  purposes  of  tax  administration  as  defined  in  sec- 
tion 6103(b)(4)  of  such  Code,  (III)  for  the  purpose  of 
intercepting  a  tax  refund  due  an  individual  under  au- 
thority granted  by  section  404(e),  464,  or  1137  of  the 
Social  Security  Act;  or  (IV)  for  the  purpose  of  inter- 
cepting a  tax  refund  due  an  individual  under  any 
other  tax  refund  intercept  program  authorized  by  stat- 
ute which  has  been  determined  by  the  Director  of  the 
Office  of  Management  and  Budget  to  contain  verifica- 
tion, notice,  and  hearing  requirements  that  are  sub- 
stantially similar  to  the  procedures  in  section  1137  of 
the  Social  Security  Act; 

(v)  matches — 

(I)  using  records  predominantly  relating  to 
Federal  personnel,  that  are  performed  for  routine 
administrative  purposes  (subject  to  guidance  pro- 
vided by  the  Director  of  the  Office  of  Management 
and  Budget  pursuant  to  subsection  (v));  or 

(II)  conducted  by  an  agency  using  only  rprords 
from  systems  of  records  maintained  b}  .  ^i 
agency; 

if  the  purpose  of  the  match  is  not  to  take  any  aaversf^ 
financial,  personnel,  disciplinary,  or  other  adverse  ac- 
tion against  Federal  personnel; 

(vi)  matches  performed  for  foreign  counterintel- 
ligence purposes  or  to  produce  background  checks  for 
security  clearances  of  Federal  personnel  or  Federal 
contractor  personnel; 

(vii)  matches  performed  incident  to  a  levy  de- 
scribed in  section  6103(k)(8)  of  the  Internal  Revenue 
Code  of  1986;  or 

(viii)  matches  performed  pursuant  to  section 
202(x)(3)  or  1611(e)(1)  of  the  Social  Security  Act  (42 
U.S.C.  402(x)(3),  1382(e)(1)); 

(9)  the  term  "recipient  agency"  means  any  agency,  or  con- 
tractor thereof,  receiving  records  contained  in  a  system  of 
records  from  a  source  agency  for  use  in  a  matching  program; 

(10)  the  term  "non-Federal  agency"  means  any  State  or 
local  government,  or  agency  thereof,  which  receives  records 
contained  in  a  system  of  records  from  a  source  agency  for  use 
in  a  matching  program; 

(11)  the  term  "source  agency"  means  any  agency  which  dis- 
closes records  contained  in  a  system  of  records  to  be  used  in 
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a  matching  program,  or  any  State  or  local  government,  or 
agency  thereof,  which  discloses  records  to  be  used  in  a  match- 
ing program; 

(12)  the  term  "Federal  benefit  program"  means  any  pro- 
gram administered  or  funded  by  the  Federal  Government,  or 
by  any  agent  or  State  on  behalf  of  the  Federal  Government, 
providing  cash  or  in-kind  assistance  in  the  form  of  payments, 
grants,  loans,  or  loan  guarantees  to  individuals;  and 

(13)  the  term  "Federal  personnel"  means  officers  and  em- 
ployees of  the  Government  of  the  United  States,  members  of 
the  uniformed  services  (including  members  of  the  Reserve 
Components),  individuals  entitled  to  receive  immediate  or  de- 
ferred retirement  benefits  under  any  retirement  program  of  the 
Government  of  the  United  States  (including  survivor  benefits), 
(b)  Conditions  of  Disclosure.— No  agency  shall  disclose  any 

record  which  is  contained  in  a  system  of  records  by  any  means  of 
communication  to  any  person,  or  to  another  agency,  except  pursu- 
ant to  a  written  request  by,  or  with  the  prior  written  consent  of, 
the  individual  to  whom  the  record  pertains,  unless  disclosure  of  the 
record  would  be — 

(1)  to  those  officers  and  employees  of  the  agency  which 
maintains  the  record  who  have  a  need  for  the  record  in  the 
performance  of  their  duties; 

(2)  required  under  section  552  of  this  title; 

(3)  for  a  routine  use  as  defined  in  subsection  (a)(7)  of  this 
section  and  described  under  subsection  (e)(4)(D)  of  this  section; 

(4)  to  the  Bureau  of  the  Census  for  purposes  of  planning 
or  carrying  out  a  census  or  survey  or  related  activity  pursuant 
to  the  provisions  of  title  13; 

(5)  to  a  recipient  who  has  provided  the  agency  with  ad- 
vance adequate  written  assurance  that  the  record  will  be  used 
solely  as  a  statistical  research  or  reporting  record,  and  the 
record  is  to  be  transferred  in  a  form  that  is  not  individually 
identifiable; 

(6)  to  the  National  Archives  and  Records  Administration 
as  a  record  which  has  sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by  the  United  States  Gov- 
ernment, or  for  evaluation  by  the  Archivist  of  the  United 
States  or  the  designee  of  the  Archivist  to  determine  whether 
the  record  has  such  value; 

(7)  to  another  agency  or  to  an  instrumentality  of  any  gov- 
ernmental jurisdiction  within  or  under  the  control  of  the 
United  States  for  a  civil  or  criminal  law  enforcement  activity 
if  the  activity  is  authorized  by  law,  and  if  the  head  of  the 
agency  or  instrumentality  has  made  a  written  request  to  the 
agency  which  maintains  the  record  specifying  the  particular 
portion  desired  and  the  law  enforcement  activity  for  which  the 
record  is  sought; 

(8)  to  a  person  pursuant  to  a  showing  of  compelling  cir- 
cumstances affecting  the  health  or  safety  of  an  individual  if 
upon  such  disclosure  notification  is  transmitted  to  the  last 
known  address  of  such  individual; 

(9)  to  either  House  of  Congress,  or,  to  the  extent  of  matter 
within  its  jurisdiction,  any  committee  or  subcommittee  thereof. 
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any  joint  committee  of  Congress  or  subcommittee  of  any  such 
joint  committee; 

(10)  to  the  Comptroller  General,  or  any  of  his  authorized 
representatives,  in  the  course  of  the  performance  of  the  duties 
of  the  Government  Accountability  Office; 

(11)  pursuant  to  the  order  of  a  court  of  competent  jurisdic- 
tion; or 

(12)  to  a  consumer  reporting  agency  in  accordance  with 
section  3711(e)  of  title  31. 

(c)  Accounting  of  Certain  Disclosures. — Each  agency,  with 
respect  to  each  system  of  records  under  its  control,  shall — 

(1)  except  for  disclosures  made  under  subsections  (b)(1)  or 
(b)(2)  of  this  section,  keep  an  accurate  accounting  of — 

(A)  the  date,  nature,  and  purpose  of  each  disclosure  of 
a  record  to  any  person  or  to  another  agency  made  under 
subsection  (b)  of  this  section;  and 

(B)  the  name  and  address  of  the  person  or  agency  to 
whom  the  disclosure  is  made; 

(2)  retain  the  accounting  made  under  paragraph  (1)  of  this 
subsection  for  at  least  five  years  or  the  life  of  the  record, 
whichever  is  longer,  after  the  disclosure  for  which  the  account- 
ing is  made; 

(3)  except  for  disclosures  made  under  subsection  (b)(7)  of 
this  section,  make  the  accounting  made  under  paragraph  (1)  of 
this  subsection  available  to  the  individual  named  in  the  record 
at  his  request;  and 

(4)  inform  any  person  or  other  agency  about  any  correction 
or  notation  of  dispute  made  by  the  agency  in  accordance  with 
subsection  (d)  of  this  section  of  any  record  that  has  been  dis- 
closed to  the  person  or  agency  if  an  accounting  of  the  disclo- 
sure was  made. 

(d)  Access  to  Records. — Each  agency  that  maintains  a  sys- 
tem of  records  shall — 

(1)  upon  request  by  any  individual  to  gain  access  to  his 
record  or  to  any  information  pertaining  to  him  which  is  con- 
tained in  the  system,  permit  him  and  upon  his  request,  a  per- 
son of  his  own  choosing  to  accompany  him,  to  review  the  record 
and  have  a  copy  made  of  all  or  any  portion  thereof  in  a  form 
comprehensible  to  him,  except  that  the  agency  may  require  the 
individual  to  furnish  a  written  statement  authorizing  discus- 
sion of  that  individual's  record  in  the  accompanjdng  person's 
presence; 

(2)  permit  the  individual  to  request  amendment  of  a  record 
pertaining  to  him  and — 

(A)  not  later  than  10  days  (excluding  Saturdays,  Sun- 
days, and  legal  public  holidays)  after  the  date  of  receipt  of 
such  request,  acknowledge  in  writing  such  receipt;  and 

(B)  promptly,  either — 

(i)  make  any  correction  of  any  portion  thereof 
which  the  individual  believes  is  not  accurate,  relevant, 
timely,  or  complete;  or 

(ii)  inform  the  individual  of  its  refusal  to  amend 
the  record  in  accordance  with  his  request,  the  reason 
for   the    refusal,    the    procedures    established    by   the 
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agency  for  the  individual  to  request  a  review  of  that 
refusal  by  the  head  of  the  agency  or  an  officer  des- 
ignated by  the  head  of  the  agency,  and  the  name  and 
business  address  of  that  official; 

(3)  permit  the  individual  who  disagrees  with  the  refusal  of 
the  agency  to  amend  his  record  to  request  a  review  of  such  re- 
fusal, and  not  later  than  30  days  (excluding  Saturdays,  Sun- 
days, and  legal  public  holidays)  from  the  date  on  which  the 
individual  requests  such  review,  complete  such  review  and 
make  a  final  determination  unless,  for  good  cause  shown,  the 
head  of  the  agency  extends  such  30-day  period;  and  if,  after  his 
review,  the  reviewing  official  also  refuses  to  amend  the  record 
in  accordance  with  the  request,  permit  the  individual  to  file 
with  the  agency  a  concise  statement  setting  forth  the  reasons 
for  his  disagreement  with  the  refusal  of  the  agency,  and  notify 
the  individual  of  the  provisions  for  judicial  review  of  the  re- 
viewing official's  determination  under  subsection  (g)(1)(A)  of 
this  section; 

(4)  in  any  disclosure,  containing  information  about  which 
the  individual  has  filed  a  statement  of  disagreement,  occurring 
after  the  filing  of  the  statement  under  paragraph  (3)  of  this 
subsection,  clearly  note  any  portion  of  the  record  which  is  dis- 
puted and  provide  copies  of  the  statement  and,  if  the  agency 
deems  it  appropriate,  copies  of  a  concise  statement  of  the  rea- 
sons of  the  agency  for  not  making  the  amendments  requested, 
to  persons  or  other  agencies  to  whom  the  disputed  record  has 
been  disclosed;  and 

(5)  nothing  in  this  section  shall  allow  an  individual  access 
to  any  information  compiled  in  reasonable  anticipation  of  a 
civil  action  or  proceeding. 

(e)  Agency  Requirements.— Each  agency  that  maintains  a 
system  of  records  shall — 

(1)  maintain  in  its  records  only  such  information  about  an 
individual  as  is  relevant  and  necessary  to  accomplish  a  pur- 
pose of  the  agency  required  to  be  accomplished  by  statute  or 
by  executive  order  of  the  President; 

(2)  collect  information  to  the  greatest  extent  practicable  di- 
rectly from  the  subject  individual  when  the  information  may 
result  in  adverse  determinations  about  an  individual's  rights, 
benefits,  and  privileges  under  Federal  programs; 

(3)  inform  each  individual  whom  it  asks  to  supply  informa- 
tion, on  the  form  which  it  uses  to  collect  the  information  or  on 
a  separate  form  that  can  be  retained  by  the  individual — 

(A)  the  authority  (whether  granted  by  statute,  or  by 
executive  order  of  the  President)  which  authorizes  the 
solicitation  of  the  information  and  whether  disclosure  of 
such  information  is  mandatory  or  voluntary; 

(B)  the  principal  purpose  or  purposes  for  which  the 
information  is  intended  to  be  used; 

(C)  the  routine  uses  which  may  be  made  of  the  infor- 
mation, as  published  pursuant  to  paragraph  (4)(D)  of  this 
subsection;  and 

(D)  the  effects  on  him,  if  any,  of  not  providing  all  or 
any  part  of  the  requested  information; 
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(4)  subject  to  the  provisions  of  paragraph  (11)  of  this  sub- 
section, pubhsh  in  the  Federal  Register  upon  estabHshment  or 
revision  a  notice  of  the  existence  and  character  of  the  system 
of  records,  which  notice  shall  include — 

(A)  the  name  and  location  of  the  system; 

(B)  the  categories  of  individuals  on  whom  records  are 
maintained  in  the  system; 

(C)  the  categories  of  records  maintained  in  the  system; 

(D)  each  routine  use  of  the  records  contained  in  the 
system,  including  the  categories  of  users  and  the  purpose 
of  such  use; 

(E)  the  policies  and  practices  of  the  agency  regarding 
storage,  retrievability,  access  controls,  retention,  and  dis- 
posal of  the  records; 

(F)  the  title  and  business  address  of  the  agency  official 
who  is  responsible  for  the  system  of  records; 

(G)  the  agency  procedures  whereby  an  individual  can 
be  notified  at  his  request  if  the  system  of  records  contains 
a  record  pertaining  to  him; 

(H)  the  agency  procedures  whereby  an  indi"\/idual  can 
be  notified  at  his  request  how  he  can  gain  access  to  any 
record  pertaining  to  him  contained  in  the  system  of 
records,  and  how  he  can  contest  its  content;  and 

(I)  the  categories  of  sources  of  records  in  the  system; 

(5)  maintain  all  records  which  are  used  by  the  agency  in 
making  any  determination  about  any  individual  with  such  ac- 
curacy, relevance,  timeliness,  and  completeness  as  is  reason- 
ably necessary  to  assure  fairness  to  the  individual  in  the  deter- 
mination; 

(6)  prior  to  disseminating  any  record  about  an  individual 
to  any  person  other  than  an  agency,  unless  the  dissemination 
is  made  pursuant  to  subsection  (b)(2)  of  this  section,  make  rea- 
sonable efforts  to  assure  that  such  records  are  accurate,  com- 
plete, timely,  and  relevant  for  agency  purposes; 

(7)  maintain  no  record  describing  how  any  individual  exer- 
cises rights  guaranteed  by  the  First  Amendment  unless  ex- 
pressly authorized  by  statute  or  by  the  individual  about  whom 
the  record  is  maintained  or  unless  pertinent  to  and  within  the 
scope  of  an  authorized  law  enforcement  activity; 

(8)  make  reasonable  efforts  to  serve  notice  on  an  individual 
when  any  record  on  such  individual  is  made  available  to  any 
person  under  compulsory  legal  process  when  such  process  be- 
comes a  matter  of  public  record; 

(9)  establish  rules  of  conduct  for  persons  involved  in  the 
design,  development,  operation,  or  maintenance  of  any  system 
of  records,  or  in  maintaining  any  record,  and  instruct  each 
such  person  with  respect  to  such  rules  and  the  requirements 
of  this  section,  including  any  other  rules  and  procedures 
adopted  pursuant  to  this  section  and  the  penalties  for  non- 
compliance; 

(10)  establish  appropriate  administrative,  technical,  and 
physical  safeguards  to  insure  the  security  and  confidentiality  of 
records  and  to  protect  against  any  anticipated  threats  or  haz- 
ards to  their  security  or  integrity  which  could  result  in  sub- 
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stantial  harm,  embarrassment,  inconvenience,  or  unfairness  to 
any  individual  on  whom  information  is  maintained; 

(11)  at  least  30  days  prior  to  publication  of  information 
under  paragraph  (4)(D)  of  this  subsection,  publish  in  the  Fed- 
eral Register  notice  of  any  new  use  or  intended  use  of  the 
information  in  the  system,  and  provide  an  opportunity  for  in- 
terested persons  to  submit  written  data,  views,  or  arguments 
to  the  agency;  and 

(12)  if  such  agency  is  a  recipient  agency  or  a  source  agency 
in  a  matching  program  with  a  non-Federal  agency,  with  re- 
spect to  any  establishment  or  revision  of  a  matching  program, 
at  least  30  days  prior  to  conducting  such  program,  publish  in 
the  Federal  Register  notice  of  such  establishment  or  revision, 
(f)  Agency  Rules. — In  order  to  carry  out  the  provisions  of  this 

section,  each  agency  that  maintains  a  system  of  records  shall  pro- 
mulgate rules,  in  accordance  with  the  requirements  (including  gen- 
eral notice)  of  section  553  of  this  title,  which  shall — 

(1)  establish  procedures  whereby  an  individual  can  be  noti- 
fied in  response  to  his  request  if  any  system  of  records  named 
by  the  individual  contains  a  record  pertaining  to  him; 

(2)  define  reasonable  times,  places,  and  requirements  for 
identifying  an  individual  who  requests  his  record  or  informa- 
tion pertaining  to  him  before  the  agency  shall  make  the  record 
or  information  available  to  the  individual; 

(3)  establish  procedures  for  the  disclosure  to  an  individual 
upon  his  request  of  his  record  or  information  pertaining  to 
him,  including  special  procedure,  if  deemed  necessary,  for  the 
disclosure  to  an  individual  of  medical  records,  including  psy- 
chological records,  pertaining  to  him; 

(4)  establish  procedures  for  reviewing  a  request  from  an 
individual  concerning  the  amendment  of  any  record  or  informa- 
tion pertaining  to  the  individual,  for  making  a  determination 
on  the  request,  for  an  appeal  within  the  agency  of  an  initial 
adverse  agency  determination,  and  for  whatever  additional 
means  may  be  necessary  for  each  individual  to  be  able  to  exer- 
cise fully  his  rights  under  this  section;  and 

(5)  establish  fees  to  be  charged,  if  any,  to  any  individual 
for  making  copies  of  his  record,  excluding  the  cost  of  any 
search  for  and  review  of  the  record. 

The  Office  of  the  Federal  Register  shall  biennially  compile  and  pub- 
lish the  rules  promulgated  under  this  subsection  and  agency  no- 
tices published  under  subsection  (e)(4)  of  this  section  in  a  form 
available  to  the  public  at  low  cost. 

(g)(1)  Civil  Remedies.— Whenever  any  agency 

(A)  makes  a  determination  under  subsection  (d)(3)  of  this 
section  not  to  amend  an  individual's  record  in  accordance  with 
his  request,  or  fails  to  make  such  review  in  conformity  with 
that  subsection; 

(B)  refuses  to  comply  with  an  individual  request  under 
subsection  (d)(1)  of  this  section; 

(C)  fails  to  maintain  any  record  concerning  any  individual 
with  such  accuracy,  relevance,  timeliness,  and  completeness  as 
is  necessary  to  assure  fairness  in  any  determination  relating  to 
the  qualifications,  character,  rights,  or  opportunities  of,  or  ben- 
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efits  to  the  individual  that  may  be  made  on  the  basis  of  such 
record,  and  consequently  a  determination  is  made  which  is  ad- 
verse to  the  individual;  or 

(D)  fails  to  comply  with  any  other  provision  of  this  section, 

or  any  rule  promulgated  thereunder,  in  such  a  way  as  to  have 

an  adverse  effect  on  an  individual, 

the  individual  may  bring  a  civil  action  against  the  agency,  and  the 

district  courts  of  the  United  States  shall  have  jurisdiction  in  the 

matters  under  the  provisions  of  this  subsection. 

(2)(A)  In  any  suit  brought  under  the  provisions  of  subsection 
(g)(1)(A)  of  this  section,  the  court  may  order  the  agency  to  amend 
the  individual's  record  in  accordance  with  his  request  or  in  such 
other  way  as  the  court  may  direct.  In  such  a  case  the  court  shall 
determine  the  matter  de  novo. 

(B)  The  court  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any 
case  under  this  paragraph  in  which  the  complainant  has  substan- 
tially prevailed. 

(3)(A)  In  any  suit  brought  under  the  provisions  of  subsection 
(g)(1)(B)  of  this  section,  the  court  may  enjoin  the  agency  from  with- 
holding the  records  and  order  the  production  to  the  complainant  of 
any  agency  records  improperly  withheld  from  him.  In  such  a  case 
the  court  shall  determine  the  matter  de  novo,  and  may  examine  the 
contents  of  any  agency  records  in  camera  to  determine  whether  the 
records  or  any  portion  thereof  may  be  withheld  under  any  of  the 
exemptions  set  forth  in  subsection  (k)  of  this  section,  and  the  bur- 
den is  on  the  agency  to  sustain  its  action. 

(B)  The  court  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any 
case  under  this  paragraph  in  which  the  complainant  has  substan- 
tially prevailed. 

(4)  In  any  suit  brought  under  the  provisions  of  subsection 
(g)(1)(C)  or  (D)  of  this  section  in  which  the  court  determines  that 
the  agency  acted  in  a  manner  which  was  intentional  or  willful,  the 
United  States  shall  be  liable  to  the  individual  in  an  amount  equal 
to  the  sum  of — 

(A)  actual  damages  sustained  by  the  individual  as  a  result 
of  the  refusal  or  failure,  but  in  no  case  shall  a  person  entitled 
to  recovery  receive  less  than  the  sum  of  $1,000;  and 

(B)  the  costs  of  the  action  together  with  reasonable  attor- 
ney fees  as  determined  by  the  court. 

(5)  An  action  to  enforce  any  liability  created  under  this  section 
may  be  brought  in  the  district  court  of  the  United  States  in  the  dis- 
trict in  which  the  complainant  resides,  or  has  his  principal  place 
of  business,  or  in  which  the  agency  records  are  situated,  or  m  the 
District  of  Columbia,  without  regard  to  the  amount  in  controversy, 
within  two  years  from  the  date  on  which  the  cause  of  action  arises, 
except  that  where  an  agency  has  materially  and  willfully  misrepre- 
sented any  information  required  under  this  section  to  be  disclosed 
to  an  individual  and  the  information  so  misrepresented  is  material 
to  establishment  of  the  liability  of  the  agency  to  the  individual 
under  this  section,  the  action  may  be  brought  at  any  time  within 
two  years  after  discovery  by  the  individual  of  the  misrepresenta- 
tion. Nothing  in  this  section  shall  be  construed  to  authorize  any 
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civil  action  by  reason  of  any  injury  sustained  as  the  result  of  a  dis- 
closure of  a  record  prior  to  September  27,  1975. 

(h)  Rights  of  Legal  Guardians.— For  the  purposes  of  this 
section,  the  parent  of  any  minor,  or  the  legal  guardian  of  any  indi- 
vidual who  has  been  declared  to  be  incompetent  due  to  physical  or 
mental  incapacity  or  age  by  a  court  of  competent  jurisdiction,  may 
act  on  behalf  of  the  individual. 

(i)(l)  Criminal  Penalties.— Any  officer  or  employee  of  an 
agency,  who  by  virtue  of  his  employment  or  official  position,  has 
possession  of,  or  access  to,  agency  records  which  contain  individ- 
ually identifiable  information  the  disclosure  of  which  is  prohibited 
by  this  section  or  by  rules  or  regulations  established  thereunder, 
and  who  knowing  that  disclosure  of  the  specific  material  is  so  pro- 
hibited, willfully  discloses  the  material  in  any  manner  to  any  per- 
son or  agency  not  entitled  to  receive  it,  shall  be  guilty  of  a  mis- 
demeanor and  fined  not  more  than  $5,000. 

(2)  Any  officer  or  employee  of  any  agency  who  willfully  main- 
tains a  system  of  records  without  meeting  the  notice  requirements 
of  subsection  (e)(4)  of  this  section  shall  be  guilty  of  a  misdemeanor 
and  fined  not  more  than  $5,000. 

(3)  Any  person  who  knowingly  and  willfully  requests  or  obtains 
any  record  concerning  an  individual  from  an  agency  under  false 
pretenses  shall  be  guilty  of  a  misdemeanor  and  fined  not  more  than 
$5,000. 

(j)  General  Exemptions.— The  head  of  any  agency  may  pro- 
mulgate rules,  in  accordance  with  the  requirements  (including  gen- 
eral notice)  of  sections  553(b)(1),  (2),  and  (3),  (c),  and  (e)  of  this 
title,  to  exempt  any  system  of  records  within  the  agency  from  any 
part  of  this  section  except  subsections  (b),  (c)(1)  and  (2),  (e)(4)(A) 
through  (F),  (e)(6),  (7),  (9),  (10),  and  (11),  and  (i)  if  the  system  of 
records  is — 

(1)  maintained  by  the  Central  Intelligence  Agency;  or 

(2)  maintained  by  an  agency  or  component  thereof  which 
performs  as  its  principal  function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws,  including  police  efforts  to  pre- 
vent, control,  or  reduce  crime  or  to  apprehend  criminals,  and 
the  activities  of  prosecutors,  courts,  correctional,  probation, 
pardon,  or  parole  authorities,  and  which  consists  of  (A)  infor- 
mation compiled  for  the  purpose  of  identifying  individual  crimi- 
nal offenders  and  alleged  offenders  and  consisting  only  of  iden- 
tifying data  and  notations  of  arrests,  the  nature  and  disposi- 
tion of  criminal  charges,  sentencing,  confinement,  release,  and 
parole  and  probation  status;  (B)  information  compiled  for  the 
purpose  of  a  criminal  investigation,  including  reports  of  inform- 
ants and  investigators,  and  associated  with  an  identifiable 
individual;  or  (C)  reports  identifiable  to  an  individual  compiled 
at  any  stage  of  the  process  of  enforcement  of  the  criminal  laws 
from  arrest  or  indictment  through  release  from  supervision. 

At  the  time  rules  are  adopted  under  this  subsection,  the  agency 
shall  include  in  the  statement  required  under  section  553(c)  of  this 
title,  the  reasons  why  the  system  of  records  is  to  be  exempted  from 
a  provision  of  this  section. 

(k)  Specific  Exemptions. — The  head  of  any  agency  may  pro- 
mulgate rules,  in  accordance  with  the  requirements  (including  gen- 
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eral  notice)  of  sections  553(b)(1),  (2),  and  (3),  (c),  and  (e)  of  this 
title,  to  exempt  any  system  of  records  within  the  agency  from  sub- 
sections (c)(3),  (d),  (e)(1),  (e)(4)(G),  (H),  and  (I)  and  (D  of  this  section 
if  the  system  of  records  is — 

(1)  subject  to  the  provisions  of  section  552(b)(1)  of  this 
title; 

(2)  investigatory  material  compiled  for  law  enforcement 
purposes,  other  than  material  within  the  scope  of  subsection 
(j)(2)  of  this  section:  Provided,  however.  That  if  any  individual 
is  denied  any  right,  privilege,  or  benefit  that  he  would  other- 
wise be  entitled  by  Federal  law,  or  for  which  he  would  other- 
wise be  eligible,  as  a  result  of  the  maintenance  of  such  mate- 
rial, such  material  shall  be  provided  to  such  individual,  except 
to  the  extent  that  the  disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished  information  to  the  Gov- 
ernment under  an  express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or,  prior  to  the  effective 
date  of  this  section,  under  an  implied  promise  that  the  identity 
of  the  source  would  be  held  in  confidence; 

(3)  maintained  in  connection  with  providing  protective 
services  to  the  President  of  the  United  States  or  other  individ- 
uals pursuant  to  section  3056  of  title  18; 

(4)  required  by  statute  to  be  maintained  and  used  solely  as 
statistical  records; 

(5)  investigatory  material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or  qualifications  for  Fed- 
eral civilian  employment,  military  service.  Federal  contracts,  or 
access  to  classified  information,  but  only  to  the  extent  that  the 
disclosure  of  such  material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the  Government  under  an 
express  promise  that  the  identity  of  the  source  would  be  held 
in  confidence,  or,  prior  to  the  effective  date  of  this  section, 
under  an  implied  promise  that  the  identity  of  the  source  would 
be  held  in  confidence; 

(6)  testing  or  examination  material  used  solely  to  deter- 
mine individual  qualifications  for  appointment  or  promotion  -n 
the  Federal  service  the  disclosure  of  which  would  compromi 
the  objectivity  or  fairness  of  the  testing  or  examination  procest,, 
or 

(7)  evaluation  material  used  to  determine  potential  for  pro- 
motion in  the  armed  services,  but  only  to  the  extent  that  the 
disclosure  of  such  material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the  Government  under  an 
express  promise  that  the  identity  of  the  source  would  be  held 
in  confidence,  or,  prior  to  the  effective  date  of  this  section, 
under  an  implied  promise  that  the  identity  of  the  source  would 
be  held  in  confidence. 

At  the  time  rules  are  adopted  under  this  subsection,  the  agency 
shall  include  in  the  statement  required  under  section  553(c)  of  this 
title,  the  reasons  why  the  system  of  records  is  to  be  exempted  from 
a  provision  of  this  section. 

(1)(1)  Archival  Records.— Each  agency  record  which  is 
accepted  by  the  Archivist  of  the  United  States  for  storage,  proc- 
essing, and  servicing  in  accordance  with  section  3103  of  title  44 
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shall,  for  the  purposes  of  this  section,  be  considered  to  be  main- 
tained by  the  agency  which  deposited  the  record  and  shall  be  sub- 
ject to  the  provisions  of  this  section.  The  Archivist  of  the  United 
States  shall  not  disclose  the  record  except  to  the  agency  which 
maintains  the  record,  or  under  rules  established  by  that  agency 
which  are  not  inconsistent  with  the  provisions  of  this  section. 

(2)  Each  agency  record  pertaining  to  an  identifiable  individual 
which  was  transferred  to  the  National  Archives  of  the  United 
States  as  a  record  which  has  sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by  the  United  States  Govern- 
ment, prior  to  the  effective  date  of  this  section,  shall,  for  the  pur- 
poses of  this  section,  be  considered  to  be  maintained  by  the  Na- 
tional Archives  and  shall  not  be  subject  to  the  provisions  of  this 
section,  except  that  a  statement  generally  describing  such  records 
(modeled  after  the  requirements  relating  to  records  subject  to  sub- 
sections (e)(4)(A)  through  (G)  of  this  section)  shall  be  published  in 
the  Federal  Register. 

(3)  Each  agency  record  pertaining  to  an  identifiable  individual 
which  is  transferred  to  the  National  Archives  of  the  United  States 
as  a  record  which  has  sufficient  historical  or  other  value  to  warrant 
its  continued  preservation  by  the  United  States  Government,  on  or 
after  the  effective  date  of  this  section,  shall,  for  the  purposes  of  this 
section,  be  considered  to  be  maintained  by  the  National  Archives 
and  shall  be  exempt  from  the  requirements  of  this  section  except 
subsections  (e)(4)(A)  through  (G)  and  (e)(9)  of  this  section. 

(m)(l)  Government  Contractors.— When  an  agency  provides 
by  a  contract  for  the  operation  by  or  on  behalf  of  the  agency  of  a 
system  of  records  to  accomplish  an  agency  function,  the  agency 
shall,  consistent  with  its  authority,  cause  the  requirements  of  this 
section  to  be  applied  to  such  system.  For  purposes  of  subsection  (i) 
of  this  section  any  such  contractor  and  any  employee  of  such  con- 
tractor, if  such  contract  is  agreed  to  on  or  after  the  effective  date 
of  this  section,  shall  be  considered  to  be  an  employee  of  an  agency. 

(2)  A  consumer  reporting  agency  to  which  a  record  is  disclosed 
under  section  3711(e)  of  title  31  shall  not  be  considered  a  con- 
tractor for  the  purposes  of  this  section. 

(n)  Mailing  Lists. — An  individual's  name  and  address  may  not 
be  sold  or  rented  by  an  agency  unless  such  action  is  specifically 
authorized  by  law.  This  provision  shall  not  be  construed  to  require 
the  withholding  of  names  and  addresses  otherwise  permitted  to  be 
made  public. 

(o)  Matching  Agreements.— (1)  No  record  which  is  contained 
in  a  system  of  records  may  be  disclosed  to  a  recipient  agency  or 
non-Federal  agency  for  use  in  a  computer  matching  program  except 
pursuant  to  a  written  agreement  between  the  source  agency  and 
the  recipient  agency  or  non-Federal  agency  specifying — 

(A)  the  purpose  and  legal  authority  for  conducting  the  pro- 
gram; 

(B)  the  justification  for  the  program  and  the  anticipated 
results,  including  a  specific  estimate  of  any  savings; 

(C)  a  description  of  the  records  that  will  be  matched,  in- 
cluding each  data  element  that  will  be  used,  the  approximate 
number  of  records  that  will  be  matched,  and  the  projected 
starting  and  completion  dates  of  the  matching  program; 
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(D)  procedures  for  providing  individualized  notice  at  the 
time  of  application,  and  notice  periodically  thereafter  as  di- 
rected by  the  Data  Integrity  Board  of  such  agency  (subject  to 
guidance  provided  by  the  Director  of  the  Office  of  Management 
and  Budget  pursuant  to  subsection  (v)),  to — 

(i)  applicants  for  and  recipients  of  financial  assistance  or 
payments  under  Federal  benefit  programs,  and 

(ii)  applicants  for  and  holders  of  positions  as  Federal  per- 
sonnel, 

that  any  information  provided  by  such  applicants,  recipients, 
holders,  and  individuals  may  be  subject  to  verification  through 
matching  programs; 

(E)  procedures  for  verifying  information  produced  in  such 
matching  program  as  required  by  subsection  (p); 

(F)  procedures  for  the  retention  and  timely  destruction  of 
identifiable  records  created  by  a  recipient  agency  or  non-Fed- 
eral agency  in  such  matching  program; 

(G)  procedures  for  ensuring  the  administrative,  technical, 
and  physical  security  of  the  records  matched  and  the  results  of 
such  programs; 

(H)  prohibitions  on  duplication  and  redisclosure  of  records 
provided  by  the  source  agency  within  or  outside  the  recipient 
agency  or  the  non-Federal  agency,  except  where  required  by 
law  or  essential  to  the  conduct  of  the  matching  program; 

(I)  procedures  governing  the  use  by  a  recipient  agency  or 
non-Federal  agency  of  records  provided  in  a  matching  program 
by  a  source  agency,  including  procedures  governing  return  of 
the  records  to  the  source  agency  or  destruction  of  records  used 
in  such  program; 

(J)  information  on  assessments  that  have  been  made  on 
the  accuracy  of  the  records  that  will  be  used  in  such  matching 
program;  and 

(K)  that  the  Comptroller  General  may  have  access  to  all 
records  of  a  recipient  agency  or  a  non-Federal  agency  that  the 
Comptroller  General  deems  necessary  in  order  to  monitor  or 
verify  compliance  with  the  agreement. 

(2)(A)  A  copy  of  each  agreement  entered  into  pursuant  to  para- 
graph (1)  shall — 

(i)  be  transmitted  to  the  Committee  on  Governmental  Af- 
fairs of  the  Senate  and  the  Committee  on  Government  Oper- 
ations of  the  House  of  Representatives;  and 

(ii)  be  available  upon  request  to  the  public. 

(B)  No  such  agreement  shall  be  effective  until  30  days  after  the 
date  on  which  such  a  copy  is  transmitted  pursuant  to  subpara- 
graph (A)(i). 

(C)  Such  an  agreement  shall  remain  in  eff"ect  only  for  such  pe- 
riod, not  to  exceed  18  months,  as  the  Data  Integrity  Board  of  the 
agency  determines  is  appropriate  in  light  of  the  purposes,  and 
length  of  time  necessary  for  the  conduct,  of  the  matching  program. 

(D)  Within  3  months  prior  to  the  expiration  of  such  an  agree- 
ment pursuant  to  subparagraph  (C),  the  Data  Integrity  Board  of 
the  agency  may,  without  additional  review,  renew  the  matching 
agreement  for  a  current,  ongoing  matching  program  for  not  more 
than  one  additional  year  if — 
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(i)  such  program  will  be  conducted  without  any  change; 
and 

(ii)  each  party  to  the  agreement  certifies  to  the  Board  in 
writing  that  the  program  has  been  conducted  in  compliance 
with  the  agreement. 

(p)  Verification  and  Opportunity  to  Contest  Findings.— 
(1)  In  order  to  protect  any  individual  whose  records  are  used  in  a 
matching  program,  no  recipient  agency,  non-Federal  agency,  or 
source  agency  may  suspend,  terminate,  reduce,  or  make  a  final  de- 
nial of  any  financial  assistance  or  payment  under  a  Federal  benefit 
program  to  such  individual,  or  take  other  adverse  action  against 
such  individual,  as  a  result  of  information  produced  by  such  match- 
ing program,  until — 

(A)(i)  the  agency  has  independently  verified  the  informa- 
tion; or 

(ii)  the  Data  Integrity  Board  of  the  agency,  or  in  the  case  of 
a  non-Federal  agency  the  Data  Integrity  Board  of  the  source 
agency,  determines  in  accordance  with  guidance  issued  by  the  Di- 
rector of  the  Office  of  Management  and  Budget  that — 

(1)  the  information  is  limited  to  identification  and  amount  of 
benefits  paid  by  the  source  agency  under  a  Federal  benefit  pro- 
gram; and 

(II)  there  is  a  high  degree  of  confidence  that  the  information 
provided  to  the  recipient  agency  is  accurate; 

(B)  the  individual  receives  a  notice  from  the  agency  con- 
taining a  statement  of  its  findings  and  informing  the  indi- 
vidual of  the  opportunity  to  contest  such  findings;  and 

(C)(i)  the  expiration  of  any  time  period  established  for  the 
program  by  statute  or  regulation  for  the  individual  to  respond 
to  that  notice;  or 

(ii)  in  the  case  of  a  program  for  which  no  such  period  is  estab- 
lished, the  end  of  the  30-day  period  beginning  on  the  date  on  which 
notice  under  subparagraph  (B)  is  mailed  or  otherwise  provided  to 
the  individual. 

(2)  Independent  verification  referred  to  in  paragraph  (1)  re- 
quires investigation  and  confirmation  of  specific  information  relat- 
ing to  an  individual  that  is  used  as  a  basis  for  an  adverse  action 
against  the  individual,  including  where  applicable  investigation 
and  confirmation  of — 

(A)  the  amount  of  any  asset  or  income  involved; 

(B)  whether  such  individual  actually  has  or  had  access  to 
such  asset  or  income  for  such  individual's  own  use;  and 

(C)  the  period  or  periods  when  the  individual  actually  had 
such  asset  or  income. 

(3)  Notwithstanding  paragraph  (1),  an  agency  may  take  any 
appropriate  action  otherwise  prohibited  by  such  paragraph  if  the 
agency  determines  that  the  public  health  or  public  safety  may  be 
adversely  affected  or  significantly  threatened  during  any  notice  pe- 
riod required  by  such  paragraph. 

(q)  Sanctions. — (1)  Notwithstanding  any  other  provision  of 
law,  no  source  agency  may  disclose  any  record  which  is  contained 
in  a  system  of  records  to  a  recipient  agency  or  non-Federal  agency 
for  a  matching  program  if  such  source  agency  has  reason  to  believe 
that  the  requirements  of  subsection  (p),  or  any  matching  agreement 


Sec.  552a U.S.  CODE  PROVISIONS 688 

entered  into  pursuant  to  subsection  (o),  or  both,  are  not  being  met 
by  such  recipient  agency. 

(2)  No  source  agency  may  renew  a  matching  agreement 
unless — 

(A)  the  recipient  agency  or  non-Federal  agency  has  cer- 
tified that  it  has  complied  with  the  provisions  of  that  agree- 
ment; and 

(B)  the  source  agency  has  no  reason  to  believe  that  the  cer- 
tification is  inaccurate. 

(r)  Report  on  New  Systems  and  Matching  Programs. — Each 
agency  that  proposes  to  establish  or  make  a  significant  change  in 
a  system  of  records  or  a  matching  program  shall  provide  adequate 
advance  notice  of  any  such  proposal  (in  duplicate)  to  the  Committee 
on  Government  Operations  of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of  the  Senate,  and  the  Office 
of  Management  and  Budget  in  order  to  permit  an  evaluation  of  the 
probable  or  potential  effect  of  such  proposal  on  the  privacy  or  other 
rights  of  individuals. 

(s)  Biennial  Report. — The  President  shall  biennially  submit 
to  the  Speaker  of  the  House  of  Representatives  and  the  President 
pro  tempore  of  the  Senate  a  report — 

(1)  describing  the  actions  of  the  Director  of  the  Office  of 
Management  and  Budget  pursuant  to  section  6  of  the  Privacy 
Act  of  1974  during  the  preceding  2  years; 

(2)  describing  the  exercise  of  individual  rights  of  access 
and  amendment  under  this  section  during  such  years; 

(3)  identifying  changes  in  or  additions  to  systems  of 
records; 

(4)  containing  such  other  information  concerning  adminis- 
tration of  this  section  as  may  be  necessary  or  useful  to  the 
Congress  in  reviewing  the  effectiveness  of  this  section  in  car- 
rying out  the  purposes  of  the  Privacy  Act  of  1974. 

(t)(l)  Effect  of  Other  Laws.— No  agency  shall  rely  on  any 
exemption  contained  in  section  552  of  this  title  to  withhold  from 
individual  any  record  which  is  otherwise  accessible  to  such  i.  di- 
vidual under  the  provisions  of  this  section. 

(2)  No  agency  shall  rely  on  any  exemption  in  this  sect  to 
withhold  from  an  individual  any  record  which  is  otherwise  a.-.;es- 
sible  to  such  individual  under  the  provisions  of  section  552  of  this 
title. 

(u)  Data  Integrity  Boards. — (1)  Every  agency  conducting  or 
participating  in  a  matching  program  shall  establish  a  Data  Integ- 
rity Board  to  oversee  and  coordinate  among  the  various  compo- 
nents of  such  agency  the  agency's  implementation  of  this  section. 

(2)  Each  Data  Integrity  Board  shall  consist  of  senior  officials 
designated  by  the  head  of  the  agency,  and  shall  include  any  senior 
official  designated  by  the  head  of  the  agency  as  responsible  for  im- 
plementation of  this  section,  and  the  inspector  general  of  the 
agency,  if  any.  The  inspector  general  shall  not  serve  as  chairman 
of  the  Data  Integrity  Board. 

(3)  Each  Data  Integrity  Board — 

(A)  shall  review,  approve,  and  maintain  all  written  agree- 
ments for  receipt  or  disclosure  of  agency  records  for  matching 
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programs  to  ensure  compliance  with  subsection  (o),  and  all  rel- 
evant statutes,  regulations,  and  guidelines; 

(B)  shall  review  all  matching  programs  in  which  the 
agency  has  participated  during  the  year,  either  as  a  source 
agency  or  recipient  agency,  determine  compliance  with  applica- 
ble laws,  regulations,  guidelines,  and  agency  agreements,  and 
assess  the  costs  and  benefits  of  such  programs; 

(C)  shall  review  all  recurring  matching  programs  in  which 
the  agency  has  participated  during  the  year,  either  as  a  source 
agency  or  recipient  agency,  for  continued  justification  for  such 
disclosures; 

(D)  shall  compile  an  annual  report,  which  shall  be  sub- 
mitted to  the  head  of  the  agency  and  the  Office  of  Management 
and  Budget  and  made  available  to  the  public  on  request,  de- 
scribing the  matching  activities  of  the  agency,  including — 

(i)  matching  programs  in  which  the  agency  has  partici- 
pated as  a  source  agency  or  recipient  agency; 

(ii)  matching  agreements  proposed  under  subsection 
(o)  that  were  disapproved  by  the  Board; 

(iii)  any  changes  in  membership  or  structure  of  the 
Board  in  the  preceding  year; 

(iv)  the  reasons  for  any  waiver  of  the  requirement  in 
paragraph  (4)  of  this  section  for  completion  and  submission 
of  a  cost-benefit  analysis  prior  to  the  approval  of  a  match- 
ing program; 

(v)  any  violations  of  matching  agreements  that  have 
been  alleged  or  identified  and  any  corrective  action  taken; 
and 

(vi)  any  other  information  required  by  the  Director  of 
the  Office  of  Management  and  Budget  to  be  included  in 
such  report; 

(E)  shall  serve  as  a  clearinghouse  for  receiving  and  pro- 
viding information  on  the  accuracy,  completeness,  and  reli- 
ability of  records  used  in  matching  programs; 

(F)  shall  provide  interpretation  and  guidance  to  agency 
components  and  personnel  on  the  requirements  of  this  section 
for  matching  programs; 

(G)  shall  review  agency  recordkeeping  and  disposal  policies 
and  practices  for  matching  programs  to  assure  compliance  with 
this  section;  and 

(H)  may  review  and  report  on  any  agency  matching  activi- 
ties that  are  not  matching  programs. 

(4)(A)  Except  as  provided  in  subparagraphs  (B)  and  (C),  a  Data 
Integrity  Board  shall  not  approve  any  written  agreement  for  a 
matching  program  unless  the  agency  has  completed  and  submitted 
to  such  Board  a  cost-benefit  analysis  of  the  proposed  program  and 
such  analysis  demonstrates  that  the  program  is  likely  to  be  cost 
effective.  ^ 

(B)  The  Board  may  waive  the  requirements  of  subparagraph 
(A)  of  this  paragraph  if  it  determines  in  writing,  in  accordance  with 
guidelines  prescribed  by  the  Director  of  the  Office  of  Management 
and  Budget,  that  a  cost-benefit  analysis  is  not  required. 


iSo  in  original.  Probably  should  be  "cost-effective." 
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(C)  A  cost-benefit  analysis  shall  not  be  required  under  sub- 
paragraph (A)  prior  to  the  initial  approval  of  a  written  agreement 
for  a  matching  program  that  is  specifically  required  by  statute.  Any 
subsequent  written  agreement  for  such  a  program  shall  not  be  ap- 
proved by  the  Data  Integrity  Board  unless  the  agency  has  sub- 
mitted a  cost-benefit  analysis  of  the  program  as  conducted  under 
the  preceding  approval  of  such  agreement. 

(5)(A)  If  a  matching  agreement  is  disapproved  by  a  Data  Integ- 
rity Board,  any  party  to  such  agreement  may  appeal  the  dis- 
approval to  the  Director  of  the  Office  of  Management  and  Budget. 
Timely  notice  of  the  filing  of  such  an  appeal  shall  be  provided  by 
the  Director  of  the  Office  of  Management  and  Budget  to  the  Com- 
mittee on  Governmental  Affairs  of  the  Senate  and  the  Committee 
on  Government  Operations  of  the  House  of  Representatives. 

(B)  The  Director  of  the  Office  of  Management  and  Budget  may 
approve  a  matching  agreement  notwithstanding  the  disapproval  of 
a  Data  Integrity  Board  if  the  Director  determines  that — 

(i)  the  matching  program  will  be  consistent  with  all  appli- 
cable legal,  regialatory,  and  policy  requirements; 

(ii)  there  is  adequate  evidence  that  the  matching  agree- 
ment will  be  cost-effective;  and 

(iii)  the  matching  program  is  in  the  public  interest. 

(C)  The  decision  of  the  Director  to  approve  a  matching  agree- 
ment shall  not  take  effect  until  30  days  after  it  is  reported  to  com- 
mittees described  in  subparagraph  (A). 

(D)  If  the  Data  Integrity  Board  and  the  Director  of  the  Office 
of  Management  and  Budget  disapprove  a  matching  program  pro- 
posed by  the  inspector  general  of  an  agency,  the  inspector  general 
may  report  the  disapproval  to  the  head  of  the  agency  and  to  the 
Congress. 

(6)  In  the  reports  required  by  paragraph  (3)(D),  agency  match- 
ing activities  that  are  not  matching  programs  may  be  reported  on 
an  aggregate  basis,  if  and  to  the  extent  necessary  to  protect  ongo- 
ing law  enforcement  or  counterintelligence  investigations. 

(v)  Office  of  Management  and  Budget  Responsibilities.— 
The  Director  of  the  Office  of  Management  and  Budget  shall — 

(1)  develop  and,  after  notice  and  opportunity  for  public 
comment,  prescribe  guidelines  and  regulations  for  the  use  of 
agencies  in  implementing  the  provisions  of  this  section;  and 

(2)  provide  continuing  assistance  to  and  oversight  of  the 
implementation  of  this  section  by  agencies. 

§  552b.  Open  meetings 

(a)  For  purposes  of  this  section — 

(1)  the  term  "agency"  means  any  agency,  as  defined  in  sec- 
tion 552(e)  of  this  title,  headed  by  a  collegial  body  composed  of 
two  or  more  individual  members,  a  majority  of  whom  are  ap- 
pointed to  such  position  by  the  President  with  the  advice  and 
consent  of  the  Senate,  and  any  subdivision  thereof  authorized 
to  act  on  behalf  of  the  agency; 

(2)  the  term  "meeting"  means  the  deliberations  of  at  least 
the  number  of  individual  agency  members  required  to  take  ac- 
tion on  behalf  of  the  agency  where  such  deliberations  deter- 
mine or  result  in  the  joint  conduct  or  disposition  of  official 
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agency  business,  but  does  not  include  deliberations  required  or 
permitted  by  subsection  (d)  or  (e);  and 

(3)  the  term  "member"  means  an  individual  who  belongs  to 
a  collegial  body  heading  an  agency. 

(b)  Members  shall  not  jointly  conduct  or  dispose  of  agency  busi- 
ness other  than  in  accordance  with  this  section.  Except  as  provided 
in  subsection  (c),  every  portion  of  every  meeting  of  an  agency  shall 
be  open  to  public  observation. 

(c)  Except  in  a  case  where  the  agency  finds  that  the  public  in- 
terest requires  otherwise,  the  second  sentence  of  subsection  (b) 
shall  not  apply  to  any  portion  of  an  agency  meeting,  and  the 
requirements  of  subsections  (d)  and  (e)  shall  not  apply  to  any  infor- 
mation pertaining  to  such  meeting  otherwise  required  by  this  sec- 
tion to  be  disclosed  to  the  public,  where  the  agency  properly  deter- 
mines that  such  portion  or  portions  of  its  meeting  or  the  disclosure 
of  such  information  is  likely  to — 

(1)  disclose  matters  that  are  (A)  specifically  authorized 
under  criteria  established  by  an  Executive  order  to  be  kept  se- 
cret in  the  interests  of  national  defense  or  foreign  policy  and 
(B)  in  fact  properly  classified  pursuant  to  such  Executive  order; 

(2)  relate  solely  to  the  internal  personnel  rules  and  prac- 
tices of  an  agency; 

(3)  disclose  matters  specifically  exempted  from  disclosure 
by  statute  (other  than  section  552  of  this  title),  provided  that 
such  statute  (A)  requires  that  the  matters  be  withheld  from 
the  public  in  such  a  manner  as  to  leave  no  discretion  on  the 
issue,  or  (B)  establishes  particular  criteria  for  withholding  or 
refers  to  particular  types  of  matters  to  be  withheld; 

(4)  disclose  trade  secrets  and  commercial  or  financial  infor- 
mation obtained  from  a  person  and  privileged  or  confidential; 

(5)  involve  accusing  any  person  of  a  crime,  or  formally  cen- 
suring any  person; 

(6)  disclose  information  of  a  personal  nature  where  disclo- 
sure would  constitute  a  clearly  unwarranted  invasion  of  per- 
sonal privacy; 

(7)  disclose  investigatory  records  compiled  for  law  enforce- 
ment purposes,  or  information  which  if  written  would  be  con- 
tained in  such  records,  but  only  to  the  extent  that  the  produc- 
tion of  such  records  or  information  would  (A)  interfere  with 
enforcement  proceedings,  (B)  deprive  a  person  of  a  right  to  a 
fair  trial  or  an  impartial  adjudication,  (C)  constitute  an  unwar- 
ranted invasion  of  personal  privacy,  (D)  disclose  the  identity  of 
a  confidential  source  and,  in  the  case  of  a  record  compiled  by 
a  criminal  law  enforcement  authority  in  the  course  of  a  crimi- 
nal investigation,  or  by  an  agency  conducting  a  lawful  national 
security  intelligence  investigation,  confidential  information  fur- 
nished only  by  the  confidential  source,  (E)  disclose  investiga- 
tive techniques  and  procedures,  or  (F)  endanger  the  life  or 
physical  safety  of  law  enforcement  personnel; 

(8)  disclose  information  contained  in  or  related  to  examina- 
tion, operating,  or  condition  reports  prepared  by,  on  behalf  of, 
or  for  the  use  of  an  agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions; 
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(9)  disclose  information  the  premature  disclosure  of  which 
would — 

(A)  in  the  case  of  an  agency  which  regulates  cur- 
rencies, securities,  commodities,  or  financial  institutions, 
be  likely  to  (i)  lead  to  significant  financial  speculation  in 
currencies,  securities,  or  commodities,  or  (ii)  significantly 
endanger  the  stability  of  any  financial  institution;  or 

(B)  in  the  case  of  any  agency,  be  likely  to  significantly 
frustrate  implementation  of  a  proposed  agency  action, 

except  that  subparagraph  (B)  shall  not  apply  in  any  instance 
where  the  agency  has  already  disclosed  to  the  public  the  con- 
tent or  nature  of  its  proposed  action,  or  where  the  agency  is 
required  by  law  to  make  such  disclosure  on  its  own  initiative 
prior  to  taking  final  agency  action  on  such  proposal;  or 

(10)  specifically  concern  the  agency's  issuance  of  a  sub- 
pena,  or  the  agency's  participation  in  a  civil  action  or  pro- 
ceeding, an  action  in  a  foreign  court  or  international  tribunal, 
or  an  arbitration,  or  the  initiation,  conduct,  or  disposition  by 
the  agency  of  a  particular  case  of  formal  agency  adjudication 
pursuant  to  the  procedures  in  section  554  of  this  title  or  other- 
wise involving  a  determination  on  the  record  after  opportunity 
for  a  hearing. 

(d)(1)  Action  under  subsection  (c)  shall  be  taken  only  when  a 
majority  of  the  entire  membership  of  the  agency  (as  defined  in  sub- 
section (a)(1))  votes  to  take  such  action.  A  separate  vote  of  the 
agency  members  shall  be  taken  with  respect  to  each  agency  meet- 
ing a  portion  or  portions  of  which  are  proposed  to  be  closed  to  the 
public  pursuant  to  subsection  (c),  or  with  respect  to  any  informa- 
tion which  is  proposed  to  be  withheld  under  subsection  (c).  A  single 
vote  may  be  taken  with  respect  to  a  series  of  meetings,  a  portion 
or  portions  of  which  are  proposed  to  be  closed  to  the  public,  or  with 
respect  to  any  information  concerning  such  series  of  meetings,  so 
long  as  each  meeting  in  such  series  involves  the  same  particular 
matters  and  is  scheduled  to  be  held  no  more  than  thirty  days  after 
the  initial  meeting  in  such  series.  The  vote  of  each  agency  member 
participating  in  such  vote  shall  be  recorded  and  no  proxies  shall  be 
allowed. 

(2)  Whenever  any  person  whose  interests  may  be  directly  af- 
fected by  a  portion  of  a  meeting  requests  that  the  agency  close  such 
portion  to  the  public  for  any  of  the  reasons  referred  to  in  paragraph 
(5),  (6),  or  (7)  of  subsection  (c),  the  agency,  upon  request  of  any  one 
of  its  members,  shall  vote  by  recorded  vote  whether  to  close  such 
meeting. 

(3)  Within  one  day  of  any  vote  taken  pursuant  to  paragraph  (1) 
or  (2),  the  agency  shall  make  publicly  available  a  written  copy  of 
such  vote  reflecting  the  vote  of  each  member  on  the  question.  If  a 
portion  of  a  meeting  is  to  be  closed  to  the  public,  the  agency  shall, 
within  one  day  of  the  vote  taken  pursuant  to  paragraph  (1)  or  (2) 
of  this  subsection,  make  publicly  available  a  full  written  expla- 
nation of  its  action  closing  the  portion  together  with  a  list  of  all 
persons  expected  to  attend  the  meeting  and  their  affiliation. 

(4)  Any  agency,  a  majority  of  whose  meetings  may  properly  be 
closed  to  the  public  pursuant  to  paragraph  (4),  (8),  (9)(A),  or  (10) 
of  subsection  (c),  or  any  combination  thereof,  may  provide  by  regu- 
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lation  for  the  closing  of  such  meetings  or  portions  thereof  in  the 
event  that  a  majority  of  the  members  of  the  agency  votes  by  re- 
corded vote  at  the  beginning  of  such  meeting,  or  portion  thereof,  to 
close  the  exempt  portion  or  portions  of  the  meeting,  and  a  copy  of 
such  vote,  reflecting  the  vote  of  each  member  on  the  question,  is 
made  available  to  the  public.  The  provisions  of  paragraphs  (1),  (2), 
and  (3)  of  this  subsection  and  subsection  (e)  shall  not  apply  to  any 
portion  of  a  meeting  to  which  such  regulations  apply:  Provided, 
That  the  agency  shall,  except  to  the  extent  that  such  information 
is  exempt  from  disclosure  under  the  provisions  of  subsection  (c), 
provide  the  public  with  public  announcement  of  the  time,  place, 
and  subject  matter  of  the  meeting  and  of  each  portion  thereof  at 
the  earliest  practicable  time. 

(e)(1)  In  the  case  of  each  meeting,  the  agency  shall  make  public 
announcement,  at  least  one  week  before  the  meeting,  of  the  time, 
place,  and  subject  matter  of  the  meeting,  whether  it  is  to  be  open 
or  closed  to  the  public,  and  the  name  and  phone  number  of  the  offi- 
cial designated  by  the  agency  to  respond  to  requests  for  informa- 
tion about  the  meeting.  Such  announcement  shall  be  made  unless 
a  majority  of  the  members  of  the  agency  determines  by  a  recorded 
vote  that  agency  business  requires  that  such  meeting  be  called  at 
an  earlier  date,  in  which  case  the  agency  shall  make  public 
announcement  of  the  time,  place,  and  subject  matter  of  such  meet- 
ing, and  whether  open  or  closed  to  the  public,  at  the  earliest  prac- 
ticable time. 

(2)  The  time  or  place  of  a  meeting  may  be  changed  following 
the  public  announcement  required  by  paragraph  (1)  only  if  the 
agency  publicly  announces  such  change  at  the  earliest  practicable 
time.  The  subject  matter  of  a  meeting,  or  the  determination  of  the 
agency  to  open  or  close  a  meeting,  or  portion  of  a  meeting,  to  the 
public,  may  be  changed  following  the  public  announcement  re- 
quired by  this  subsection  only  if  (A)  a  majority  of  the  entire  mem- 
bership of  the  agency  determines  by  a  recorded  vote  that  agency 
business  so  requires  and  that  no  earlier  announcement  of  the 
change  was  possible,  and  (B)  the  agency  publicly  announces  such 
change  and  the  vote  of  each  member  upon  such  change  at  the  ear- 
liest practicable  time. 

(3)  Immediately  following  each  public  announcement  required 
by  this  subsection,  notice  of  the  time,  place,  and  subject  matter  of 
a  meeting,  whether  the  meeting  is  open  or  closed,  any  change  in 
one  of  the  preceding,  and  the  name  and  phone  number  of  the  offi- 
cial designated  by  the  agency  to  respond  to  requests  for  informa- 
tion about  the  meeting,  shall  also  be  submitted  for  publication  in 
the  Federal  Register. 

(f)(1)  For  every  meeting  closed  pursuant  to  paragraphs  (1) 
through  (10)  of  subsection  (c),  the  General  Counsel  or  chief  legal  of- 
ficer of  the  agency  shall  publicly  certify  that,  in  his  or  her  opinion, 
the  meeting  may  be  closed  to  the  public  and  shall  state  each  rel- 
evant exemptive  provision.  A  copy  of  such  certification,  together 
with  a  statement  from  the  presiding  officer  of  the  meeting  setting 
forth  the  time  and  place  of  the  meeting,  and  the  persons  present, 
shall  be  retained  by  the  agency.  The  agency  shall  maintain  a  com- 
plete transcript  or  electronic  recording  adequate  to  record  fully  the 
proceedings  of  each  meeting,  or  portion  of  a  meeting,  closed  to  the 
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public,  except  that  in  the  case  of  a  meeting,  or  portion  of  a  meeting, 
closed  to  the  public  pursuant  to  paragraph  (8),  OKA),  or  (10)  of 
subsection  (c),  the  agency  shall  maintain  either  such  a  transcript 
or  recording,  or  a  set  of  minutes.  Such  minutes  shall  fully  and 
clearly  describe  all  matters  discussed  and  shall  provide  a  full  and 
accurate  summary  of  any  actions  taken,  and  the  reasons  therefor, 
including  a  description  of  each  of  the  views  expressed  on  any  item 
and  the  record  of  any  rollcall  vote  (reflecting  the  vote  of  each  mem- 
ber on  the  question).  All  documents  considered  in  connection  with 
any  action  shall  be  identified  in  such  minutes. 

(2)  The  agency  shall  make  promptly  available  to  the  public,  in 
a  place  easily  accessible  to  the  public,  the  transcript,  electronic  re- 
cording, or  minutes  (as  required  by  paragraph  (1))  of  the  discussion 
of  any  item  on  the  agenda,  or  of  any  item  of  the  testimony  of  any 
witness  received  at  the  meeting,  except  for  such  item  or  items  of 
such  discussion  or  testimony  as  the  agency  determines  to  contain 
information  which  may  be  withheld  under  subsection  (c).  Copies  of 
such  transcript,  or  minutes,  or  a  transcription  of  such  recording 
disclosing  the  identity  of  each  speaker,  shall  be  furnished  to  any 
person  at  the  actual  cost  of  duplication  or  transcription.  The  agency 
shall  maintain  a  complete  verbatim  copy  of  the  transcript,  a  com- 
plete copy  of  the  minutes,  or  a  complete  electronic  recording  of  each 
meeting,  or  portion  of  a  meeting,  closed  to  the  public,  for  a  period 
of  at  least  two  years  after  such  meeting,  or  until  one  year  after  the 
conclusion  of  any  agency  proceeding  with  respect  to  which  the 
meeting  or  portion  was  held,  whichever  occurs  later. 

(g)  Each  agency  subject  to  the  requirements  of  this  section 
shall,  within  180  days  after  the  date  of  enactment  of  this  section, 
following  consultation  with  the  Office  of  the  Chairman  of  the 
Administrative  Conference  of  the  United  States  and  published  no- 
tice in  the  Federal  Register  of  at  least  thirty  days  and  opportunity 
for  written  comment  by  any  person,  promulgate  regulations  to  im- 
plement the  requirements  of  subsections  (b)  through  (f)  of  this  sec- 
tion. Any  person  may  bring  a  proceeding  in  the  United  States  Dis- 
trict Court  for  the  District  of  Columbia  to  require  an  agency  to  pro- 
mulgate such  regulations  if  such  agency  has  not  promulgated  such 
regulations  within  the  time  period  specified  herein.  Subject  to  any 
limitations  of  time  provided  by  law,  any  person  may  bring  a  pro- 
ceeding in  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  to  set  aside  agency  regulations  issued  pursuant  to  this 
subsection  that  are  not  in  accord  with  the  requirements  of  sub- 
sections (b)  through  (f)  of  this  section  and  to  require  the  promulga- 
tion of  regulations  that  are  in  accord  with  such  subsections. 

(h)(1)  The  district  courts  of  the  United  States  shall  have  juris- 
diction to  enforce  the  requirements  of  subsections  (b)  through  if)  of 
this  section  by  declaratory  judgment,  injunctive  relief,  or  other  re- 
lief as  may  be  appropriate.  Such  actions  may  be  brought  by  any 
person  against  an  agency  prior  to,  or  within  sixty  days  after,  the 
meeting  out  of  which  the  violation  of  this  section  arises,  except  that 
if  public  announcement  of  such  meeting  is  not  initially  provided  by 
the  agency  in  accordance  with  the  requirements  of  this  section, 
such  action  may  be  instituted  pursuant  to  this  section  at  any  time 
prior  to  sixty  days  after  any  public  announcement  of  such  meeting. 
Such  actions  may  be  brought  in  the  district  court  of  the  United 
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States  for  the  district  in  which  the  agency  meeting  is  held  or  in 
which  the  agency  in  question  has  its  headquarters,  or  in  the  Dis- 
trict Court  for  the  District  of  Columbia.  In  such  actions  a  defendant 
shall  serve  his  answer  within  thirty  days  after  the  service  of  the 
complaint.  The  burden  is  on  the  defendant  to  sustain  his  action.  In 
deciding  such  cases  the  court  may  examine  in  camera  any  portion 
of  the  transcript,  electronic  recording,  or  minutes  of  a  meeting 
closed  to  the  public,  and  may  take  such  additional  evidence  as  it 
deems  necessary.  The  court,  having  due  regard  for  orderly  adminis- 
tration and  the  public  interest,  as  well  as  the  interests  of  the  par- 
ties, may  grant  such  equitable  relief  as  it  deems  appropriate,  in- 
cluding granting  an  injunction  against  future  violations  of  this  sec- 
tion or  ordering  the  agency  to  make  available  to  the  public  such 
portion  of  the  transcript,  recording,  or  minutes  of  a  meeting  as  is 
not  authorized  to  be  withheld  under  subsection  (c)  of  this  section. 

(2)  Any  Federal  court  otherwise  authorized  by  law  to  review 
agency  action  may,  at  the  application  of  any  person  properly  par- 
ticipating in  the  proceeding  pursuant  to  other  applicable  law,  in- 
quire into  violations  by  the  agency  of  the  requirements  of  this  sec- 
tion and  afford  such  relief  as  it  deems  appropriate.  Nothing  in  this 
section  authorizes  any  Federal  court  having  jurisdiction  solely  on 
the  basis  of  paragraph  (1)  to  set  aside,  enjoin,  or  invalidate  any 
agency  action  (other  than  an  action  to  close  a  meeting  or  to  with- 
hold information  under  this  section)  taken  or  discussed  at  any 
agency  meeting  out  of  which  the  violation  of  this  section  arose. 

(i)  The  court  may  assess  against  any  party  reasonable  attorney 
fees  and  other  litigation  costs  reasonably  incurred  by  any  other 
party  who  substantially  prevails  in  any  action  brought  in  accord- 
ance with  the  provisions  of  subsection  (g)  or  (h)  of  this  section,  ex- 
cept that  costs  may  be  assessed  against  the  plaintiff  only  where  the 
court  finds  that  the  suit  was  initiated  by  the  plaintiff  primarily  for 
frivolous  or  dilatory  purposes.  In  the  case  of  assessment  of  costs 
against  an  agency,  the  costs  may  be  assessed  by  the  court  against 
the  United  States. 

(j)  Each  agency  subject  to  the  requirements  of  this  section  shall 
annually  report  to  the  Congress  regarding  the  following: 

(1)  The  changes  in  the  policies  and  procedures  of  the 
agency  under  this  section  that  have  occurred  during  the  pre- 
ceding 1-year  period. 

(2)  A  tabulation  of  the  number  of  meetings  held,  the 
exemptions  applied  to  close  meetings,  and  the  days  of  public 
notice  provided  to  close  meetings. 

(3)  A  brief  description  of  litigation  or  formal  complaints 
concerning  the  implementation  of  this  section  by  the  agency. 

(4)  A  brief  explanation  of  any  changes  in  law  that  have  af- 
fected the  responsibilities  of  the  agency  under  this  section. 

(k)  Nothing  herein  expands  or  limits  the  present  rights  of  any 
person  under  section  552  of  this  title,  except  that  the  exemptions 
set  forth  in  subsection  (c)  of  this  section  shall  govern  in  the  case 
of  any  request  made  pursuant  to  section  552  to  copy  or  inspect  the 
transcripts,  recordings,  or  minutes  described  in  subsection  (f)  of 
this  section.  The  requirements  of  chapter  33  of  title  44,  United 
States  Code,  shall  not  apply  to  the  transcripts,  recordings,  and 
minutes  described  in  subsection  (f)  of  this  section. 
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(1)  This  section  does  not  constitute  authority  to  withhold  any 
information  from  Congress,  and  does  not  authorize  the  closing  of 
any  agency  meeting  or  portion  thereof  required  by  any  other  provi- 
sion of  law  to  be  open. 

(m)  Nothing  in  this  section  authorizes  any  agency  to  withhold 
from  any  individual  any  record,  including  transcripts,  recordings, 
or  minutes  required  by  this  section,  which  is  otherwise  accessible 
to  such  individual  under  section  552a  of  this  title. 

§  553.  Rule  making 

(a)  This  section  applies,  according  to  the  provisions  thereof,  ex- 
cept to  the  extent  that  there  is  involved — 

(1)  a  military  or  foreign  affairs  function  of  the  United 
States;  or 

(2)  a  matter  relating  to  agency  management  or  personnel 
or  to  public  property,  loans,  grants,  benefits,  or  contracts. 

(b)  General  notice  of  proposed  rule  making  shall  be  published 
in  the  Federal  Register,  unless  persons  subject  thereto  are  named 
and  either  personally  served  or  otherwise  have  actual  notice 
thereof  in  accordance  with  law.  The  notice  shall  include — 

(Da  statement  of  the  time,  place,  and  nature  of  public 
rule  making  proceedings; 

(2)  reference  to  the  legal  authority  under  which  the  rule  is 
proposed;  and 

(3)  either  the  terms  or  substance  of  the  proposed  rule  or 
a  description  of  the  subjects  and  issues  involved. 

Except  when  notice  or  hearing  is  required  by  statute,  this  sub- 
section does  not  apply — 

(A)  to  interpretative  rules,  general  statements  of  policy,  or 
rules  of  agency  organization,  procedure,  or  practice;  or 

(B)  when  the  agency  for  good  cause  finds  (and  incorporates 
the  finding  and  a  brief  statement  of  reasons  therefor  in  the 
rules  issued)  that  notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary  to  the  public  interest. 

(c)  After  notice  required  by  this  section,  the  agency  shall  give 
interested  persons  an  opportunity  to  participate  in  the  rule  making 
through  submission  of  written  data,  views,  or  arguments  with  or 
without  opportunity  for  oral  presentation.  After  consideration  of 
the  relevant  matter  presented,  the  agency  shall  incorporate  in  the 
rules  adopted  a  concise  general  statement  of  their  basis  and  pur- 
pose. When  rules  are  required  by  statute  to  be  made  on  the  record 
after  opportunity  for  an  agency  hearing,  sections  556  and  557  of 
this  title  apply  instead  of  this  subsection. 

(d)  The  required  publication  or  service  of  a  substantive  rule 
shall  be  made  not  less  than  30  days  before  its  effective  date, 
except — 

(1)  a  substantive  rule  which  grants  or  recognizes  an 
exemption  or  relieves  a  restriction; 

(2)  interpretative  rules  and  statements  of  policy;  or 

(3)  as  otherwise  provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule. 

(e)  Each  agency  shall  give  an  interested  person  the  right  to 
petition  for  the  issuance,  amendment,  or  repeal  of  a  rule. 
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§554.  Adjudications 

(a)  This  section  applies,  according  to  the  provisions  thereof,  in 
every  case  of  adjudication  required  by  statute  to  be  determined  on 
the  record  after  opportunity  for  an  agency  hearing,  except  to  the 
extent  that  there  is  involved — 

(1)  a  matter  subject  to  a  subsequent  trial  of  the  law  and 
the  facts  de  novo  in  a  court; 

(2)  the  selection  or  tenure  of  an  employee,  except  a  i 
administrative  law  judge  appointed  under  section  3105  of  this 
title; 

(3)  proceedings  in  which  decisions  rest  solely  on  inspec- 
tions, tests,  or  elections; 

(4)  the  conduct  of  military  or  foreign  affairs  functions; 

(5)  cases  in  which  an  agency  is  acting  as  an  agent  for  a 
court;  or 

(6)  the  certification  of  worker  representatives. 

(b)  Persons  entitled  to  notice  of  an  agency  hearing  shall  be 
timely  informed  of — 

(1)  the  time,  place,  and  nature  of  the  hearing; 

(2)  the  legal  authority  and  jurisdiction  under  which  the 
hearing  is  to  be  held;  and 

(3)  the  matters  of  fact  and  law  asserted. 

When  private  persons  are  the  moving  parties,  other  parties  to  the 
proceeding  shall  give  prompt  notice  of  issues  controverted  in  fact 
or  law;  and  in  other  instances  agencies  may  by  rule  require  respon- 
sive pleading.  In  fixing  the  time  and  place  for  hearings,  due  regard 
shall  be  had  for  the  convenience  and  necessity  of  the  parties  or 
their  representatives. 

(c)  The  agency  shall  give  all  interested  parties  opportunity 
for — 

(1)  the  submission  and  consideration  of  facts,  arguments, 
offers  of  settlement,  or  proposals  of  adjustment  when  time,  the 
nature  of  the  proceeding,  and  the  public  interest  permit;  and 

(2)  to  the  extent  that  the  parties  are  unable  so  to  deter- 
mine a  controversy  by  consent,  hearing  and  decision  on  notice 
and  in  accordance  with  sections  556  and  557  of  this  title. 

(d)  The  employee  who  presides  at  the  reception  of  evidence 
pursuant  to  section  556  of  this  title  shall  make  the  recommended 
decision  or  initial  decision  required  by  section  557  of  this  title,  un- 
less he  becomes  unavailable  to  the  agency.  Except  to  the  extent  re- 
quired for  the  disposition  of  ex  parte  matters  as  authorized  by  law, 
such  an  employee  may  not — 

(1)  consult  a  person  or  party  on  a  fact  in  issue,  unless  on 
notice  and  opportunity  for  all  parties  to  participate;  or 

(2)  be  responsible  to  or  subject  to  the  supervision  or  direc- 
tion of  an  employee  or  agent  engaged  in  the  performance  of 
investigative  or  prosecuting  functions  for  an  agency. 

An  employee  or  agent  engaged  in  the  performance  of  investigative 
or  prosecuting  functions  for  an  agency  in  a  case  may  not,  in  that 
or  a  factually  related  case,  participate  or  advise  in  the  decision,  rec- 
ommended decision,  or  agency  review  pursuant  to  section  557  of 
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this  title,  except  as  witness  or  counsel  in  public  proceedings.  This 
subsection  does  not  apply — 

(A)  in  determining  applications  for  initial  licenses; 

(B)  to  proceedings  involving  the  validity  or  application  of 
rates,  facilities,  or  practices  of  public  utilities  or  carriers;  or 

(C)  to  the  agency  or  a  member  or  members  of  the  body 
comprising  the  agency. 

(e)  The  agency,  with  like  effect  as  in  the  case  of  other  orders, 
and  in  its  sound  discretion,  may  issue  a  declaratory  order  to  termi- 
nate a  controversy  or  remove  uncertainty. 

§  555.  Ancillary  matters 

(a)  This  section  applies,  according  to  the  provisions  thereof,  ex- 
cept as  otherwise  provided  by  this  subchapter. 

(b)  A  person  compelled  to  appear  in  person  before  an  agency 
or  representative  thereof  is  entitled  to  be  accompanied,  rep- 
resented, and  advised  by  counsel  or,  if  permitted  by  the  agency,  by 
other  qualified  representative.  A  party  is  entitled  to  appear  in  per- 
son or  by  or  with  counsel  or  other  duly  qualified  representative  in 
an  agency  proceeding.  So  far  as  the  orderly  conduct  of  public  busi- 
ness permits,  an  interested  person  may  appear  before  an  agency  or 
its  responsible  employees  for  the  presentation,  adjustment,  or 
determination  of  an  issue,  request,  or  controversy  in  a  proceeding, 
whether  interlocutory,  summary,  or  otherwise,  or  in  connection 
with  an  agency  function.  With  due  regard  for  the  convenience  and 
necessity  of  the  parties  or  their  representatives  and  within  a  rea- 
sonable time,  each  agency  shall  proceed  to  conclude  a  matter  pre- 
sented to  it.  This  subsection  does  not  grant  or  deny  a  person  who 
is  not  a  lawyer  the  right  to  appear  for  or  represent  others  before 
an  agency  or  in  an  agency  proceeding. 

(c)  Process,  requirement  of  a  report,  inspection,  or  other  "^ves- 
tigative  act  or  demand  may  not  be  issued,  made,  or  enforced 

as  authorized  by  law.  A  person  compelled  to  submit  data  > 
dence  is  entitled  to  retain  or,  on  payment  of  lawfully  presc.        ' 
costs,  procure  a  copy  or  transcript  thereof,  except  that  in  a  nuu- 
public  investigatory  proceeding  the  witness  may  for  good  cause  be 
limited  to  inspection  of  the  official  transcript  of  his  testimony. 

(d)  Agency  subpenas  authorized  by  law  shall  be  issued  to  a 
party  on  request  and,  when  required  by  rules  of  procedure,  on  a 
statement  or  showing  of  general  relevance  and  reasonable  scope  of 
the  evidence  sought.  On  contest,  the  court  shall  sustain  the  sub- 
pena  or  similar  process  or  demand  to  the  extent  that  it  is  found 
to  be  in  accordance  with  law.  In  a  proceeding  for  enforcement,  the 
court  shall  issue  an  order  requiring  the  appearance  of  the  witness 
or  the  production  of  the  evidence  or  data  within  a  reasonable  time 
under  penalty  of  punishment  for  contempt  in  case  of  contumacious 
failure  to  comply. 

(e)  Prompt  notice  shall  be  given  of  the  denial  in  whole  or  in 
part  of  a  written  application,  petition,  or  other  request  of  an  inter- 
ested person  made  in  connection  with  any  agency  proceeding.  Ex- 
cept in  affirming  a  prior  denial  or  when  the  denial  is  self-explana- 
tory, the  notice  shall  be  accompanied  by  a  brief  statement  of  the 
grounds  for  denial. 
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§556.  Hearings;  presiding  employees;  powers  and  duties; 
burden  of  proof;  evidence;  record  as  basis  of  deci- 
sion 

(a)  This  section  applies,  according  to  the  provisions  thereof,  to 
hearings  required  by  section  553  or  554  of  this  title  to  be  conducted 
in  accordance  with  this  section. 

(b)  There  shall  preside  at  the  taking  of  evidence — 

(1)  the  agency; 

(2)  one  or  more  members  of  the  body  which  comprises  the 
agency;  or 

(3)  one  or  more  administrative  law  judges  appointed  under 
section  3105  of  this  title. 

This  subchapter  does  not  supersede  the  conduct  of  specified  classes 
of  proceedings,  in  whole  or  in  part,  by  or  before  boards  or  other  em- 
ployees specially  provided  for  by  or  designated  under  statute.  The 
functions  of  presiding  employees  and  of  employees  participating  in 
decisions  in  accordance  with  section  557  of  this  title  shall  be  con- 
ducted in  an  impartial  manner.  A  presiding  or  participating  em- 
ployee may  at  any  time  disqualify  himself  On  the  filing  in  good 
faith  of  a  timely  and  sufficient  affidavit  of  personal  bias  or  other 
disqualification  of  a  presiding  or  participating  employee,  the  agency 
shall  determine  the  matter  as  a  part  of  the  record  and  decision  in 
the  case. 

(c)  Subject  to  published  rules  of  the  agency  and  within  its  pow- 
ers, employees  presiding  at  hearings  may — 

(1)  administer  oaths  and  affirmations; 

(2)  issue  subpenas  authorized  by  law; 

(3)  rule  on  offers  of  proof  and  receive  relevant  evidence; 

(4)  take  depositions  or  have  depositions  taken  when  the 
ends  of  justice  would  be  served; 

(5)  regulate  the  course  of  the  hearing; 

(6)  hold  conferences  for  the  settlement  or  simplification  of 
the  issues  by  consent  of  the  parties  or  by  the  use  of  alternative 
means  of  dispute  resolution  as  provided  in  subchapter  IV  of 
this  chapter; 

(7)  inform  the  parties  as  to  the  availability  of  one  or  more 
alternative  means  of  dispute  resolution,  and  encourage  use  of 
such  methods; 

(8)  require  the  attendance  at  any  conference  held  pursuant 
to  paragraph  (6)  of  at  least  one  representative  of  each  party 
who  has  authority  to  negotiate  concerning  resolution  of  issues 
in  controversy; 

(9)  dispose  of  procedural  requests  or  similar  matters; 

(10)  make  or  recommend  decisions  in  accordance  with  sec- 
tion 557  of  this  title;  and 

(11)  take  other  action  authorized  by  agency  rule  consistent 
with  this  subchapter. 

(d)  Except  as  otherwise  provided  by  statute,  the  proponent  of 
a  rule  or  order  has  the  burden  of  proof.  Any  oral  or  documentary 
evidence  may  be  received,  but  the  agency  as  a  matter  of  policy 
shall  provide  for  the  exclusion  of  irrelevant,  immaterial,  or  unduly 
repetitious  evidence.  A  sanction  may  not  be  imposed  or  rule  or 
order  issued  except  on  consideration  of  the  whole  record  or  those 
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parts  thereof  cited  by  a  party  and  supported  by  and  in  accordance 
with  the  rehable,  probative,  and  substantial  evidence.  The  agency 
may,  to  the  extent  consistent  with  the  interests  of  justice  and  the 
pohcy  of  the  underlying  statutes  administered  by  the  agency,  con- 
sider a  violation  of  section  557(d)  of  this  title  sufficient  grounds  for 
a  decision  adverse  to  a  party  who  has  knowingly  committed  such 
violation  or  knowingly  caused  such  violation  to  occur.  A  party  is 
entitled  to  present  his  case  or  defense  by  oral  or  documentary  evi- 
dence, to  submit  rebuttal  evidence,  and  to  conduct  such  cross-exam- 
ination as  may  be  required  for  a  full  and  true  disclosure  of  the 
facts.  In  rule  making  or  determining  claims  for  money  or  benefits 
or  applications  for  initial  licenses  an  agency  may,  when  a  party  will 
not  be  prejudiced  thereby,  adopt  procedures  for  the  submission  of 
all  or  part  of  the  evidence  in  written  form. 

(e)  The  transcript  of  testimony  and  exhibits,  together  with  all 
papers  and  requests  filed  in  the  proceeding,  constitutes  the  exclu- 
sive record  for  decision  in  accordance  with  section  557  of  this  title 
and,  on  payment  of  lawfully  prescribed  costs,  shall  be  made  avail- 
able to  the  parties.  When  an  agency  decision  rests  on  official  notice 
of  a  material  fact  not  appearing  in  the  evidence  in  the  record,  a 
party  is  entitled,  on  timely  request,  to  an  opportunity  to  show  the 
contrary. 

§557.  Initial  decisions;  conclusiveness;  review  by  agency; 
submissions  by  parties;  contents  of  decisions; 
record 

(a)  This  section  applies,  according  to  the  provisions  thereof, 
when  a  hearing  is  required  to  be  conducted  in  accordance  with  sec- 
tion 556  of  this  title. 

(b)  When  the  agency  did  not  preside  at  the  reception  of  the  evi- 
dence, the  presiding  employee  or,  in  cases  not  subject  to  section 
554(d)  of  this  title,  an  employee  qualified  to  preside  at  hearings 
pursuant  to  section  556  of  this  title,  shall  initially  decide  the  case 
unless  the  agency  requires,  either  in  specific  cases  or  by  general 
rule,  the  entire  record  to  be  certified  to  it  for  decision.  When  the 
presiding  employee  makes  an  initial  decision,  that  decision  then  be- 
comes the  decision  of  the  agency  without  further  proceedings  un- 
less there  is  an  appeal  to,  or  review  on  motion  of,  the  agency 
within  time  provided  by  rule.  On  appeal  from  or  review  of  the  ini- 
tial decision,  the  agency  has  all  the  powers  which  it  would  have  in 
making  the  initial  decision  except  as  it  may  limit  the  issues  on  no- 
tice or  by  rule.  When  the  agency  makes  the  decision  without  hav- 
ing presided  at  the  reception  of  the  evidence,  the  presiding  em- 
ployee or  an  employee  qualified  to  preside  at  hearings  pursuant  to 
section  556  of  this  title  shall  first  recommend  a  decision,  except 
that  in  rule  making  or  determining  applications  for  initial 
licenses — 

(1)  instead  thereof  the  agency  may  issue  a  tentative  deci- 
sion or  one  of  its  responsible  employees  may  recommend  a 
decision;  or 

(2)  this  procedure  may  be  omitted  in  a  case  in  which  the 
agency  finds  on  the  record  that  due  and  timely  execution  of  its 
functions  imperatively  and  unavoidably  so  requires. 
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(c)  Before  a  recommended,  initial,  or  tentative  decision,  or  a 
decision  on  agency  review  of  the  decision  of  subordinate  employees, 
the  parties  are  entitled  to  a  reasonable  opportunity  to  submit  for 
the  consideration  of  the  employees  participating  in  the  decisions — 

(1)  proposed  findings  and  conclusions;  or 

(2)  exceptions  to  the  decisions  or  recommended  decisions  of 
subordinate  employees  or  to  tentative  agency  decisions;  and 

(3)  supporting  reasons  for  the  exceptions  or  proposed  find- 
ings or  conclusions. 

The  record  shall  show  the  ruling  on  each  finding,  conclusion,  or 
exception  presented.  All  decisions,  including  initial,  recommended, 
and  tentative  decisions,  are  a  part  of  the  record  and  shall  include 
a  statement  of — 

(A)  findings  and  conclusions,  and  the  reasons  or  basis 
therefor,  on  all  the  material  issues  of  fact,  law,  or  discretion 
presented  on  the  record;  and 

(B)  the  appropriate  rule,  order,  sanction,  relief,  or  denial 
thereof 

(d)(1)  In  any  agency  proceeding  which  is  subject  to  subsection 
(a)  of  this  section,  except  to  the  extent  required  for  the  disposition 
of  ex  parte  matters  as  authorized  by  law — 

(A)  no  interested  person  outside  the  agency  shall  make  or 
knowingly  cause  to  be  made  to  any  member  of  the  body  com- 
prising the  agency,  administrative  law  judge,  or  other  em- 
ployee who  is  or  may  reasonably  be  expected  to  be  involved  in 
the  decisional  process  of  the  proceeding,  an  ex  parte  commu- 
nication relevant  to  the  merits  of  the  proceeding; 

(B)  no  member  of  the  body  comprising  the  agency,  admin- 
istrative law  judge,  or  other  employee  who  is  or  may  reason- 
ably be  expected  to  be  involved  in  the  decisional  process  of  the 
proceeding,  shall  make  or  knowingly  cause  to  be  made  to  any 
interested  person  outside  the  agency  an  ex  parte  communica- 
tion relevant  to  the  merits  of  the  proceeding; 

(C)  a  member  of  the  body  comprising  the  agency,  adminis- 
trative law  judge,  or  other  employee  who  is  or  may  reasonably 
be  expected  to  be  involved  in  the  decisional  process  of  such  pro- 
ceeding who  receives,  or  who  makes  or  knowingly  causes  to  be 
made,  a  communication  prohibited  by  this  subsection  shall 
place  on  the  public  record  of  the  proceeding: 

(i)  all  such  written  communications; 

(ii)  memoranda  stating  the  substance  of  all  such  oral  com- 
munications; and 

(iii)  all  written  responses,  and  memoranda  stating  the  sub- 
stance of  all  oral  responses,  to  the  materials  described  in 
clauses  (i)  and  (ii)  of  this  subparagraph; 

(D)  upon  receipt  of  a  communication  knowingly  made  or 
knowingly  caused  to  be  made  by  a  party  in  violation  of  this 
subsection,  the  agency,  administrative  law  judge,  or  other  em- 
ployee presiding  at  the  hearing  may,  to  the  extent  consistent 
with  the  interests  of  justice  and  the  policy  of  the  underlying 
statutes,  require  the  party  to  show  cause  why  his  claim  or  in- 
terest in  the  proceeding  should  not  be  dismissed,  denied,  dis- 


Sec.  559 U.S.  CODE  PROVISIONS 702 

regarded,  or  otherwise  adversely  affected  on  account  of  such 
violation;  and 

(E)  the  prohibitions  of  this  subsection  shall  apply  begin- 
ning at  such  time  as  the  agency  may  designate,  but  in  no  case 
shall  they  begin  to  apply  later  than  the  time  at  which  a  pro- 
ceeding is  noticed  for  hearing  unless  the  person  responsible  for 
the  communication  has  knowledge  that  it  will  be  noticed,  in 
which  case  the  prohibitions  shall  apply  beginning  at  the  time 
of  his  acquisition  of  such  knowledge. 

(2)  This  subsection  does  not  constitute  authority  to  withhold 
information  from  Congress. 

§  558.  Imposition  of  sanctions;  determination  of  applications 
for  licenses;  suspension,  revocation,  and  expiration 
of  licenses 

(a)  This  section  applies,  according  to  the  provisions  thereof,  to 
the  exercise  of  a  power  or  authority. 

(b)  A  sanction  may  not  be  imposed  or  a  substantive  rule  or 
order  issued  except  within  jurisdiction  delegated  to  the  agency  and 
as  authorized  by  law. 

(c)  When  application  is  made  for  a  license  required  by  law,  the 
agency,  with  due  regard  for  the  rights  and  privileges  of  all  the  in- 
terested parties  or  adversely  affected  persons  and  within  a  reason- 
able time,  shall  set  and  complete  proceedings  required  to  be  con- 
ducted in  accordance  with  sections  556  and  557  of  this  title  or 
other  proceedings  required  by  law  and  shall  make  its  decision.  Ex- 
cept in  cases  of  willfulness  or  those  in  which  public  health,  interest, 
or  safety  requires  otherwise,  the  withdrawal,  suspension,  revoca- 
tion, or  annulment  of  a  license  is  lawful  only  if,  before  the  institu- 
tion of  agency  proceedings  therefor,  the  licensee  has  been  given — 

(1)  notice  by  the  agency  in  writing  of  the  facts  or  conduct 
which  may  warrant  the  action;  and 

(2)  opportunity  to  demonstrate  or  achieve  compliance  with 
all  lawful  requirements. 

When  the  licensee  has  made  timely  and  sufficient  application  for 
a  renewal  or  a  new  license  in  accordance  with  agency  rules,  a  li- 
cense with  reference  to  an  activity  of  a  continuing  nature  does  not 
expire  until  the  application  has  been  finally  determined  by  the 
agency. 

§  559.  Effect  on  other  laws;  effect  of  subsequent  statute 

This  subchapter,  chapter  7,  and  sections  1305,  3105,  3344, 
4301(2)(E),  5372,  and  7521  of  this  title,  and  the  provisions  of  sec- 
tion 5335(a)(B)  of  this  title  that  relate  to  administrative  law  judges, 
do  not  limit  or  repeal  additional  requirements  imposed  by  statute 
or  otherwise  recognized  by  law.  Except  as  otherwise  required  by 
law,  requirements  or  privileges  relating  to  evidence  or  procedure 
apply  equally  to  agencies  and  persons.  Each  agency  is  granted  the 
authority  necessary  to  comply  with  the  requirements  of  this  sub- 
chapter through  the  issuance  of  rules  or  otherwise.  Subsequent 
statute  may  not  be  held  to  supersede  or  modify  this  subchapter, 
chapter  7,  sections  1305,  3105,  3344,  4301(2)(E),  5372,  or  7521  of 
this  title,  or  the  provisions  of  section  5335(a)(B)  of  this  title  that 


703 U.S.  CODE  PROVISIONS Sec.  601 

relate  to  administrative  law  judges,  except  to  the  extent  that  it 
does  so  expressly. 
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§601.  Definitions 

For  purposes  of  this  chapter — 

(1)  the  term  "agency"  means  an  agency  as  defined  in  sec- 
tion 551(1)  of  this  title; 

(2)  the  term  "rule"  means  any  rule  for  which  the  agency 
publishes  a  general  notice  of  proposed  rulemaking  pursuant  to 
section  553(b)  of  this  title,  or  any  other  law,  including  any  rule 
of  general  applicability  governing  Federal  grants  to  State  and 
local  governments  for  which  the  agency  provides  an  oppor- 
tunity for  notice  and  public  comment,  except  that  the  term 
"rule"  does  not  include  a  rule  of  particular  applicability  relat- 
ing to  rates,  wages,  corporate  or  financial  structures  or  reorga- 
nizations thereof,  prices,  facilities,  appliances,  services,  or 
allowances  therefor  or  to  valuations,  costs  or  accounting,  or 
practices  relating  to  such  rates,  wages,  structures,  prices, 
appliances,  services,  or  allowances; 

(3)  the  term  "small  business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under  section  3  of  the  Small 
Business  Act,  unless  an  agency,  after  consultation  with  the  Of- 
fice of  Advocacy  of  the  Small  Business  Administration  and 
after  opportunity  for  public  comment,  establishes  one  or  more 
definitions  of  such  term  which  are  appropriate  to  the  activities 
of  the  agency  and  publishes  such  definition(s)  in  the  Federal 
Register; 

(4)  the  term  "small  organization"  means  any  not-for-profit 
enterprise  which  is  independently  owned  and  operated  and  is 
not  dominant  in  its  field,  unless  an  agency  establishes,  after 
opportunity  for  public  comment,  one  or  more  definitions  of  such 
term  which  are  appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal  Register; 

(5)  the  term  "small  governmental  jurisdiction"  means  gov- 
ernments of  cities,  counties,  towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a  population  of  less  than  fifty 
thousand,  unless  an  agency  establishes,  after  opportunity  for 
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public  comment,  one  or  more  definitions  of  such  term  which 
are  appropriate  to  the  activities  of  the  agency  and  which  are 
based  on  such  factors  as  location  in  rural  or  sparsely  populated 
areas  or  limited  revenues  due  to  the  population  of  such  juris- 
diction, and  publishes  such  definition(s)  in  the  Federal  Reg- 
ister; 

(6)  the  term  "small  entity"  shall  have  the  same  meaning 
as  the  terms  "small  business",  "small  organization"  and  "small 
governmental  jurisdiction"  defined  in  paragraphs  (3),  (4)  and 
(5)  of  this  section;  and^ 

(7)  the  term  "collection  of  information" — 

(A)  means  the  obtaining,  causing  to  be  obtained,  solic- 
iting, or  requiring  the  disclosure  to  third  parties  or  the 
public,  of  facts  or  opinions  by  or  for  an  agency,  regardless 
of  form  or  format,  calling  for  either — 

(i)  answers  to  identical  questions  posed  to,  or  i'^en- 
tical  reporting  or  recordkeeping  requirements  im-  -ed 
on,  10  or  more  persons,  other  than  agencies,  ii.  -u- 
mentalities,  or  employees  of  the  United  States;  or 

(ii)  answers  to  questions  posed  to  agencies,  instru- 
mentalities, or  employees  of  the  United  States  which 
are  to  be  used  for  general  statistical  purposes;  and 

(B)  shall  not  include  a  collection  of  information  de- 
scribed under  section  3518(c)(1)  of  title  44,  United  States 
Code.  1 

(8)1  Recordkeeping  requirement.— The  term  "record- 
keeping requirement"  means  a  requirement  imposed  by  an 
agency  on  persons  to  maintain  specified  records. 

§  602.  Regulatory  agenda 

(a)  During  the  months  of  October  and  April  of  each  year,  each 
agency  shall  publish  in  the  Federal  Register  a  regulatory  flexibility 
agenda  which  shall  contain — 

(1)  a  brief  description  of  the  subject  area  of  any  rule  which 
the  agency  expects  to  propose  or  promulgate  which  is  likely  to 
have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities; 

(2)  a  summary  of  the  nature  of  any  such  rule  under  consid- 
eration for  each  subject  area  listed  in  the  agenda  pursuant  to 
paragraph  (1),  the  objectives  and  legal  basis  for  the  issuance 
of  the  rule,  and  an  approximate  schedule  for  completing  action 
on  any  rule  for  which  the  agency  has  issued  a  general  notice 
of  proposed  rulemaking,^  and 

(3)  the  name  and  telephone  number  of  an  agency  official 
knowledgeable  concerning  the  items  listed  in  paragraph  (1). 

(b)  Each  regulatory  flexibility  agenda  shall  be  transmitted  to 
the  Chief  Counsel  for  Advocacy  of  the  Small  Business  Administra- 
tion for  comment,  if  any. 

(c)  Each  agency  shall  endeavor  to  provide  notice  of  each  regu- 
latory flexibility  agenda  to  small  entities  or  their  representatives 
through  direct  notification  or  publication  of  the  agenda  in  publica- 


'  So  in  law.  Section  241(a)(2)  of  P.L.  104-121  (110  Stat.  864)  amended  paragraph  (6)  by  strik- 
ing the  period  and  inserting  ";  and",  and  added  new  paragraphs  (7)  and  (8). 
2  So  in  original.  The  comma  probably  should  be  a  semicolon. 
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tions  likely  to  be  obtained  by  such  small  entities  and  shall  invite 
comments  upon  each  subject  area  on  the  agenda. 

(d)  Nothing  in  this  section  precludes  an  agency  from  consid- 
ering or  acting  on  any  matter  not  included  in  a  regulatory  flexi- 
bility agenda,  or  requires  an  agency  to  consider  or  act  on  any  mat- 
ter listed  in  such  agenda. 

§  603.  Initial  regulatory  flexibility  analysis 

(a)  Whenever  an  agency  is  required  by  section  553  of  this  title, 
or  any  other  law,  to  publish  general  notice  of  proposed  rulemaking 
for  any  proposed  rule,  or  publishes  a  notice  of  proposed  rulemaking 
for  an  interpretative  rule  involving  the  internal  revenue  laws  of  the 
United  States,  the  agency  shall  prepare  and  make  available  for 
public  comment  an  initial  regulatory  flexibility  analysis.  Such  anal- 
ysis shall  describe  the  impact  of  the  proposed  rule  on  small  enti- 
ties. The  initial  regulatory  flexibility  analysis  or  a  summary  shall 
be  published  in  the  Federal  Register  at  the  time  of  the  publication 
of  general  notice  of  proposed  rulemaking  for  the  rule.  The  agency 
shall  transmit  a  copy  of  the  initial  regulatory  flexibility  analysis  to 
the  Chief  Counsel  for  Advocacy  of  the  Small  Business  Administra- 
tion. In  the  case  of  an  interpretative  rule  involving  the  internal 
revenue  laws  of  the  United  States,  this  chapter  applies  to  interpre- 
tative rules  published  in  the  Federal  Register  for  codification  in  the 
Code  of  Federal  Regulations,  but  only  to  the  extent  that  such 
interpretative  rules  impose  on  small  entities  a  collection  of  infor- 
mation requirement. 

(b)  Each  initial  regulatory  flexibility  analysis  required  under 
this  section  shall  contain — 

(1)  a  description  of  the  reasons  why  action  by  the  agency 
is  being  considered; 

(2)  a  succinct  statement  of  the  objectives  of,  and  legal  basis 
for,  the  proposed  rule; 

(3)  a  description  of  and,  where  feasible,  an  estimate  of  the 
number  of  small  entities  to  which  the  proposed  rule  will  apply; 

(4)  a  description  of  the  projected  reporting,  recordkeeping 
and  other  compliance  requirements  of  the  proposed  rule,  in- 
cluding an  estimate  of  the  classes  of  small  entities  which  will 
be  subject  to  the  requirement  and  the  type  of  professional 
skills  necessary  for  preparation  of  the  report  or  record;  ^ 

(5)  an  identification,  to  the  extent  practicable,  of  all  rel- 
evant Federal  rules  which  may  duplicate,  overlap  or  conflict 
with  the  proposed  rule. 

(c)  Each  initial  regulatory  flexibility  analysis  shall  also  contain 
a  description  of  any  significant  alternatives  to  the  proposed  rule 
which  accomplish  the  stated  objectives  of  applicable  statutes  and 
which  minimize  any  significant  economic  impact  of  the  proposed 
rule  on  small  entities.  Consistent  with  the  stated  objectives  of  ap- 
plicable statutes,  the  analysis  shall  discuss  significant  alternatives 
such  as — 

(1)  the  establishment  of  differing  compliance  or  reporting 
requirements  or  timetables  that  take  into  account  the  re- 
sources available  to  small  entities; 
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(2)  the  clarification,  consolidation,  or  simplification  of  com- 
pliance and  reporting  requirements  under  the  rule  for  such 
small  entities; 

(3)  the  use  of  performance  rather  than  design  standards; 
and 

(4)  an  exemption  from  coverage  of  the  rule,  or  any  part 
thereof,  for  such  small  entities. 

§  604.  Final  regulatory  flexibility  analysis 

(a)  When  an  agency  promulgates  a  final  rule  under  section  553 
of  this  title,  after  being  required  by  that  section  or  any  other  law 
to  publish  a  general  notice  of  proposed  rulemaking,  or  promulgates 
a  final  interpretative  rule  involving  the  internal  revenue  laws  of 
the  United  States  as  described  in  section  603(a),  the  agency  shall 
prepare  a  final  regulatory  flexibility  analysis.  Each  final  regulatory 
flexibility  analysis  shall  contain — 

(1)  a  succinct  statement  of  the  need  for,  and  objectives  of, 
the  rule; 

(2)  a  summary  of  the  significant  issues  raised  by  the  public 
comments  in  response  to  the  initial  regulatory  flexibility  anal- 
ysis, a  summary  of  the  assessment  of  the  agency  of  such 
issues,  and  a  statement  of  any  changes  made  in  the  proposed 
rule  as  a  result  of  such  comments; 

(3)  a  description  of  and  an  estimate  of  the  number  of  small 
entities  to  which  the  rule  will  apply  or  an  explanation  of  why 
no  such  estimate  is  available; 

(4)  a  description  of  the  projected  reporting,  recordkeeping 
and  other  compliance  requirements  of  the  rule,  including  an 
estimate  of  the  classes  of  small  entities  which  will  be  subject 
to  the  requirement  and  the  tj^e  of  professional  skills  necessary 
for  preparation  of  the  report  or  record;  and 

(5)  a  description  of  the  steps  the  agency  has  taken  to  mini- 
mize the  significant  economic  impact  on  small  entities  con- 
sistent with  the  stated  objectives  of  applicable  statutes,  includ- 
ing a  statement  of  the  factual,  policy,  and  legal  reasons  for  se- 
lecting the  alternative  adopted  in  the  final  rule  and  why  each 
one  of  the  other  significant  alternatives  to  the  rule  considered 
by  the  agency  which  affect  the  impact  on  small  entities  was  re- 
jected. 

(b)  The  agency  shall  make  copies  of  the  final  regulatory  flexi- 
bility analysis  available  to  members  of  the  public  and  shall  publish 
in  the  Federal  Register  such  analysis  or  a  summary  thereof. 

§  605.  Avoidance  of  duplicative  or  unnecessary  analyses 

(a)  Any  Federal  agency  may  perform  the  analyses  required  by 
sections  602,  603,  and  604  of  this  title  in  conjunction  with  or  as  a 
part  of  any  other  agenda  or  analysis  required  by  any  other  law  if 
such  other  analysis  satisfies  the  provisions  of  such  sections. 

(b)  Sections  603  and  604  of  this  title  shall  not  apply  to  any  pro- 
posed or  final  rule  if  the  head  of  the  agency  certifies  that  the  rule 
will  not,  if  promulgated,  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If  the  head  of  the  agency 
makes  a  certification  under  the  preceding  sentence,  the  agency 
shall  publish  such  certification  in  the  Federal  Register  at  the  time 
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of  publication  of  general  notice  of  proposed  rulemaking  for  the  rule 
or  at  the  time  of  publication  of  the  final  rule,  along  with  a  state- 
ment providing  the  factual  basis  for  such  certification.  The  agency 
shall  provide  such  certification  and  statement  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business  Administration. 

(c)  In  order  to  avoid  duplicative  action,  an  agency  may  consider 
a  series  of  closely  related  rules  as  one  rule  for  the  purposes  of  sec- 
tions 602,  603,  604  and  610  of  this  title. 

§606.  Effect  on  other  law 

The  requirements  of  sections  603  and  604  of  this  title  do  not 
alter  in  any  manner  standards  otherwise  applicable  by  law  to 
agency  action. 

§  607.  Preparation  of  analyses 

In  complying  with  the  provisions  of  sections  603  and  604  of 
this  title,  an  agency  may  provide  either  a  quantifiable  or  numerical 
description  of  the  effects  of  a  proposed  rule  or  alternatives  to  the 
proposed  rule,  or  more  general  descriptive  statements  if  quantifica- 
tion is  not  practicable  or  reliable. 

§  608.  Procedure  for  waiver  or  delay  of  completion 

(a)  An  agency  head  may  waive  or  delay  the  completion  of  some 
or  all  of  the  requirements  of  section  603  of  this  title  by  publishing 
in  the  Federal  Register,  not  later  than  the  date  of  publication  of 
the  final  rule,  a  written  finding,  with  reasons  therefor,  that  the 
final  rule  is  being  promulgated  in  response  to  an  emergency  that 
makes  compliance  or  timely  compliance  with  the  provisions  of  sec- 
tion 603  of  this  title  impracticable. 

(b)  Except  as  provided  in  section  605(b),  an  agency  head  may 
not  waive  the  requirements  of  section  604  of  this  title.  An  agency 
head  may  delay  the  completion  of  the  requirements  of  section  604 
of  this  title  for  a  period  of  not  more  than  one  hundred  and  eighty 
days  after  the  date  of  publication  in  the  Federal  Register  of  a  final 
rule  by  publishing  in  the  Federal  Register,  not  later  than  such  date 
of  publication,  a  written  finding,  with  reasons  therefor,  that  the 
final  rule  is  being  promulgated  in  response  to  an  emergency  that 
makes  timely  compliance  with  the  provisions  of  section  604  of  this 
title  impracticable.  If  the  agency  has  not  prepared  a  final  regu- 
latory analysis  pursuant  to  section  604  of  this  title  within  one  hun- 
dred and  eighty  days  from  the  date  of  publication  of  the  final  rule, 
such  rule  shall  lapse  and  have  no  effect.  Such  rule  shall  not  be  re- 
promulgated  until  a  final  regulatory  flexibility  analysis  has  been 
completed  by  the  agency. 

§  609.  Procedures  for  gathering  comments 

(a)  When  any  rule  is  promulgated  which  will  have  a  significant 
economic  impact  on  a  substantial  number  of  small  entities,  the 
head  of  the  agency  promulgating  the  rule  or  the  official  of  the 
agency  with  statutory  responsibility  for  the  promulgation  of  the 
rule  shall  assure  that  small  entities  have  been  given  an  oppor- 
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tunity  to  participate  in  the  rulemaking  for  the  rule  through  the 
reasonable  use  of  techniques  ^  such  as — 

(1)  the  inclusion  in  an  advanced  notice  of  proposed  rule- 
making, if  issued,  of  a  statement  that  the  proposed  rule  may 
have  a  significant  economic  effect  on  a  substantial  number  of 
small  entities; 

(2)  the  publication  of  general  notice  of  proposed  rule- 
making in  publications  likely  to  be  obtained  by  small  entities; 

(3)  the  direct  notification  of  interested  small  entities; 

(4)  the  conduct  of  open  conferences  or  public  hearings  con- 
cerning the  rule  for  small  entities  including  soliciting  and  re- 
ceiving comments  over  computer  networks;  and 

(5)  the  adoption  or  modification  of  agency  procedural  rules 
to  reduce  the  cost  or  complexity  of  participation  in  the  rule- 
making by  small  entities. 

(b)  Prior  to  publication  of  an  initial  regulatory  flexibility  anal- 
ysis which  a  covered  agency  is  required  to  conduct  by  this 
chapter — 

(Da  covered  agency  shall  notify  the  Chief  Counsel  for  Ad- 
vocacy of  the  Small  Business  Administration  and  provide  the 
Chief  Counsel  with  information  on  the  potential  impacts  of  the 
proposed  rule  on  small  entities  and  the  type  of  small  entities 
that  might  be  affected; 

(2)  not  later  than  15  days  after  the  date  of  receipt  of  the 
materials  described  in  paragraph  (1),  the  Chief  Counsel  shall 
identify  individuals  representative  of  affected  small  entities  for 
the  purpose  of  obtaining  advice  and  recommendations  from 
those  individuals  about  the  potential  impacts  of  the  proposed 
rule; 

(3)  the  agency  shall  convene  a  review  panel  for  such  rule 
consisting  wholly  of  full  time  Federal  employees  of  the  office 
within  the  agency  responsible  for  carrying  out  the  proposed 
rule,  the  Office  of  Information  and  Regulatory  Affairs  within 
the  Office  of  Management  and  Budget,  and  the  Chief  Counsel; 

(4)  the  panel  shall  review  any  material  the  agency  has  pre- 
pared in  connection  with  this  chapter,  including  any  draft  pro- 
posed rule,  collect  advice  and  recommendations  of  each  indi- 
vidual small  entity  representative  identified  by  the  agency 
after  consultation  with  the  Chief  Counsel,  on  issues  related  to 
subsections  603(b),  paragraphs  (3),  (4)  and  (5)  and  603(c)- 

(5)  not  later  than  60  days  after  the  date  a  covered  agency 
convenes  a  review  panel  pursuant  to  paragraph  (3),  the  review 
panel  shall  report  on  the  comments  of  the  small  entity  rep- 
resentatives and  its  findings  as  to  issues  related  to  subsections 
603(b),  paragraphs  (3),  (4)  and  (5)  and  603(c) 2,  provided  that 
such  report  shall  be  made  public  as  part  of  the  rulemaking 
record;  and 

(6)  where  appropriate,  the  agency  shall  modify  the  pro- 
posed rule,  the  initial  regulatory  flexibility  analysis  or  the  deci- 
sion on  whether  an  initial  regulatory  flexibility  analysis  is  re- 
quired. 


1  Section  244(a)(1)  of  P.L.  104-121  attempted  to  amend  section  609  by  inserting  "the  reason- 
le  use  of  before  "techniques,".  The  comma  probably  should  not  appear  after  "techniques". 

2  So  in  law.  See  section  244(a)(4)  of  P.L.  104-121  (110  Stat.  867). 
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(c)  An  agency  may  in  its  discretion  apply  subsection  (b)  to  rules 
that  the  agency  intends  to  certify  under  subsection  605(b),  but  the 
agency  believes  may  have  a  greater  than  de  minimis  impact  on  a 
substantial  number  of  small  entities. 

(d)  For  purposes  of  this  section,  the  term  "covered  agency" 
means  the  Environmental  Protection  Agency  and  the  Occupational 
Safety  and  Health  Administration  of  the  Department  of  Labor. 

(e)  The  Chief  Counsel  for  Advocacy,  in  consultation  with  the 
individuals  identified  in  subsection  (b)(2),  and  with  the  Adminis- 
trator of  the  Office  of  Information  and  Regulatory  Affairs  within 
the  Office  of  Management  and  Budget,  may  waive  the  require- 
ments of  subsections  (b)(3),  (b)(4),  and  (b)(5)  by  including  in  the 
rulemaking  record  a  written  finding,  with  reasons  therefor,  that 
those  requirements  would  not  advance  the  effective  participation  of 
small  entities  in  the  rulemaking  process.  For  purposes  of  this  sub- 
section, the  factors  to  be  considered  in  making  such  a  finding  are 
as  follows: 

(1)  In  developing  a  proposed  rule,  the  extent  to  which  the 
covered  agency  consulted  with  individuals  representative  of  af- 
fected small  entities  with  respect  to  the  potential  impacts  of 
the  rule  and  took  such  concerns  into  consideration. 

(2)  Special  circumstances  requiring  prompt  issuance  of  the 
rule. 

(3)  Whether  the  requirements  of  subsection  (b)  would  pro- 
vide the  individuals  identified  in  subsection  (b)(2)  with  a  com- 
petitive advantage  relative  to  other  small  entities. 

§  610.  Periodic  review  of  rules 

(a)  Within  one  hundred  and  eighty  days  after  the  effective  date 
of  this  chapter,  each  agency  shall  publish  in  the  Federal  Register 
a  plan  for  the  periodic  review  of  the  rules  issued  by  the  agency 
which  have  or  will  have  a  significant  economic  impact  upon  a  sub- 
stantial number  of  small  entities.  Such  plan  may  be  amended  by 
the  agency  at  any  time  by  publishing  the  revision  in  the  Federal 
Register.  The  purpose  of  the  review  shall  be  to  determine  whether 
such  rules  should  be  continued  without  change,  or  should  be 
amended  or  rescinded,  consistent  with  the  stated  objectives  of  ap- 
plicable statutes,  to  minimize  any  significant  economic  impact  of 
the  rules  upon  a  substantial  number  of  such  small  entities.  The 
plan  shall  provide  for  the  review  of  all  such  agency  rules  existing 
on  the  effective  date  of  this  chapter  within  ten  years  of  that  date 
and  for  the  review  of  such  rules  adopted  after  the  effective  date  of 
this  chapter  within  ten  years  of  the  publication  of  such  rules  as  the 
final  rule.  If  the  head  of  the  agency  determines  that  completion  of 
the  review  of  existing  rules  is  not  feasible  by  the  established  date, 
he  shall  so  certify  in  a  statement  published  in  the  Federal  Register 
and  may  extend  the  completion  date  by  one  year  at  a  time  for  a 
total  of  not  more  than  five  years. 

(b)  In  reviewing  rules  to  minimize  any  significant  economic  im- 
pact of  the  rule  on  a  substantial  number  of  small  entities  in  a  man- 
ner consistent  with  the  stated  objectives  of  applicable  statutes,  the 
agency  shall  consider  the  following  factors — 

(1)  the  continued  need  for  the  rule; 
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(2)  the  nature  of  complaints  or  comments  received  con- 
cerning the  rule  from  the  pubhc; 

(3)  the  complexity  of  the  rule; 

(4)  the  extent  to  which  the  rule  overlaps,  duplicates  or  con- 
flicts with  other  Federal  rules,  and,  to  the  extent  feasible,  with 
State  and  local  governmental  rules;  and 

(5)  the  length  of  time  since  the  rule  has  been  evaluated  or 
the  degree  to  which  technology,  economic  conditions,  or  other 
factors  have  changed  in  the  area  affected  by  the  rule. 

(c)  Each  year,  each  agency  shall  publish  in  the  Federal  Reg- 
ister a  list  of  the  rules  which  have  a  significant  economic  imr  -ct 
on  a  substantial  number  of  small  entities,  which  are  to  be  revie  ed 
pursuant  to  this  section  during  the  succeeding  twelve  months.  The 
list  shall  include  a  brief  description  of  each  rule  and  the  need  f  r 
and  legal  basis  of  such  rule  and  shall  invite  public  comment  upon 
the  rule. 

§611.  Judicial  review 

(a)(1)  For  any  rule  subject  to  this  chapter,  a  small  entity  that 
is  adversely  affected  or  aggrieved  by  final  agency  action  is  entitled 
to  judicial  review  of  agency  compliance  with  the  requirements  of 
sections  601,  604,  605(b),  608(b),  and  610  in  accordance  with  chap- 
ter 7.  Agency  compliance  with  sections  607  and  609(a)  shall  be  ju- 
dicially reviewable  in  connection  with  judicial  review  of  section  604. 
(2)  Each  court  having  jurisdiction  to  review  such  rule  for  com- 
pliance with  section  553,  or  under  any  other  provision  of  law,  shall 
have  jurisdiction  to  review  any  claims  of  noncompliance  with  sec- 
tions 601,  604,  605(b),  608(b),  and  610  in  accordance  with  chapter 
7.  Agency  compliance  with  sections  607  and  609(a)  shall  be  judi- 
cially reviewable  in  connection  with  judicial  review  of  section  604. 
(3)(A)  A  small  entity  may  seek  such  review  during  the  period 
beginning  on  the  date  of  final  agency  action  and  ending  one  year 
later,  except  that  where  a  provision  of  law  requires  that  an  action 
challenging  a  final  agency  action  be  commenced  before  the  expira- 
tion of  one  year,  such  lesser  period  shall  apply  to  an  action  for  judi- 
cial review  under  this  section. 

(B)  In  the  case  where  an  agency  delays  the  issuance  of  a  final 
regulatory  flexibility  analysis  pursuant  to  section  608(b)  of  this 
chapter,  an  action  for  judicial  review  under  this  section  shall  be 
filed  not  later  than — 

(i)  one  year  after  the  date  the  analysis  is  made  available 
to  the  public,  or 

(ii)  where  a  provision  of  law  requires  that  an  action  chal- 
lenging a  final  agency  regulation  be  commenced  before  the 
expiration  of  the  1-year  period,  the  number  of  days  specified  in 
such  provision  of  law  that  is  after  the  date  the  analysis  is 
made  available  to  the  public. 

(4)  In  granting  any  relief  in  an  action  under  this  section,  the 
court  shall  order  the  agency  to  take  corrective  action  consistent 
with  this  chapter  and  chapter  7,  including,  but  not  limited  to — 

(A)  remanding  the  rule  to  the  agency,  and 

(B)  deferring  the  enforcement  of  the  rule  against  small 
entities  unless  the  court  finds  that  continued  enforcement  of 
the  rule  is  in  the  public  interest. 
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(5)  Nothing  in  this  subsection  shall  be  construed  to  limit  the 
authority  of  any  court  to  stay  the  effective  date  of  any  rule  or  pro- 
vision thereof  under  any  other  provision  of  law  or  to  grant  any 
other  relief  in  addition  to  the  requirements  of  this  section. 

(b)  In  an  action  for  the  judicial  review  of  a  rule,  the  regulatory 
flexibility  analysis  for  such  rule,  including  an  analysis  prepared  or 
corrected  pursuant  to  paragraph  (a)(4),  shall  constitute  part  of  the 
entire  record  of  agency  action  in  connection  with  such  review. 

(c)  Compliance  or  noncompliance  by  an  agency  with  the  provi- 
sions of  this  chapter  shall  be  subject  to  judicial  review  only  in 
accordance  with  this  section. 

(d)  Nothing  in  this  section  bars  judicial  review  of  any  other  im- 
pact statement  or  similar  analysis  required  by  any  other  law  if  ju- 
dicial review  of  such  statement  or  analysis  is  otherwise  permitted 
by  law. 

§  612.  Reports  and  intervention  rights 

(a)  The  Chief  Counsel  for  Advocacy  of  the  Small  Business 
Administration  shall  monitor  agency  compliance  with  this  chapter 
and  shall  report  at  least  annually  thereon  to  the  President  and  to 
the  Committees  on  the  Judiciary  and  Small  Business  of  the  Senate 
and  House  of  Representatives. 

(b)  The  Chief  Counsel  for  Advocacy  of  the  Small  Business 
Administration  is  authorized  to  appear  as  amicus  curiae  in  any  ac- 
tion brought  in  a  court  of  the  United  States  to  review  a  rule.  In 
any  such  action,  the  Chief  Counsel  is  authorized  to  present  his  or 
her  views  with  respect  to  compliance  with  this  chapter,  the  ade- 
quacy of  the  rulemaking  record  with  respect  to  small  entities  and 
the  effect  of  the  rule  on  small  entities. 

(c)  A  court  of  the  United  States  shall  grant  the  application  of 
the  Chief  Counsel  for  Advocacy  of  the  Small  Business  Administra- 
tion to  appear  in  any  such  action  for  the  purposes  described  in  sub- 
section (b). 

CHAPTER  7— JUDICIAL  REVIEW 

[§§  701-706] 

Sec. 

701.  Application;  definitions. 

702.  Right  of  review. 

703.  Form  and  venue  of  proceeding. 

704.  Actions  reviewable. 

705.  Relief  pending  review. 

706.  Scope  of  review. 

§  701.  Application;  definitions 

(a)  This  chapter  applies,  according  to  the  provisions  thereof,  ex- 
cept to  the  extent  that — 

(1)  statutes  preclude  judicial  review;  or 

(2)  agency  action  is  committed  to  agency  discretion  by  law. 

(b)  For  the  purpose  of  this  chapter — 

(1)  "agency"  means  each  authority  of  the  Government  of 
the  United  States,  whether  or  not  it  is  within  or  subject  to  re- 
view by  another  agency,  but  does  not  include — 
(A)  the  Congress; 
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(B)  the  courts  of  the  United  States; 

(C)  the  governments  of  the  territories  or  possessions  of 
the  United  States; 

(D)  the  government  of  the  District  of  Columbia; 

(E)  agencies  composed  of  representatives  of  the  parties 
or  of  representatives  of  organizations  of  the  parties  to  the 
disputes  determined  by  them; 

(F)  courts  martial  and  military  commissions; 

(G)  military  authority  exercised  in  the  field  in  time  of 
war  or  in  occupied  territory;  or 

(H)  functions  conferred  by  sections  1738,  1739,  1743, 
and  1744  of  title  12;  chapter  2  of  title  41;  subchapter  It  of 
chapter  471  of  title  49;  or  sections  1884,  1891-1902,  and 
former  section  1641(b)(2),  of  title  50,  appendix;  and 
(2)  "person",  "rule",  "order",  "license",  "sanction",  "relief, 

and  "agency  action"  have  the  meanings  given  them  by  section 

551  of  this  title. 

§  702.  Right  of  review 

A  person  suffering  legal  wrong  because  of  agency  action,  or  ad- 
versely affected  or  aggrieved  by  agency  action  within  the  meaning 
of  a  relevant  statute,  is  entitled  to  judicial  review  thereof.  An  ac- 
tion in  a  court  of  the  United  States  seeking  relief  other  than  money 
damages  and  stating  a  claim  that  an  agency  or  an  officer  or  em- 
ployee thereof  acted  or  failed  to  act  in  an  official  capacity  or  under 
color  of  legal  authority  shall  not  be  dismissed  nor  relief  therein  be 
denied  on  the  ground  that  it  is  against  the  United  States  or  that 
the  United  States  is  an  indispensable  party.  The  United  States 
may  be  named  as  a  defendant  in  any  such  action,  and  a  judgment 
or  decree  may  be  entered  against  the  United  States:  Provided,  That 
any  mandatory  or  injunctive  decree  shall  specify  the  Federal  officer 
or  officers  (by  name  or  by  title),  and  their  successors  in  office,  per- 
sonally responsible  for  compliance.  Nothing  herein  (1)  affects  other 
limitations  on  judicial  review  or  the  power  or  duty  of  the  court  to 
dismiss  any  action  or  deny  relief  on  any  other  appropriate  legal  or 
equitable  groimd;  or  (2)  confers  authority  to  grant  relief  if  any 
other  statute  that  grants  consent  to  suit  expressly  or  impliedly  for- 
bids the  relief  which  is  sought. 

§  703.  Form  and  venue  of  proceeding 

The  form  of  proceeding  for  judicial  review  is  the  special  statu- 
tory review  proceeding  relevant  to  the  subject  matter  in  a  court 
specified  by  statute  or,  in  the  absence  or  inadequacy  thereof,  any 
applicable  form  of  legal  action,  including  actions  for  declaratory 
judgments  or  writs  of  prohibitory  or  mandatory  injunction  or  ha- 
beas corpus,  in  a  court  of  competent  jurisdiction.  If  no  special 
statutory  review  proceeding  is  applicable,  the  action  for  judicial  re- 
view may  be  brought  against  the  United  States,  the  agency  by  its 
official  title,  or  the  appropriate  officer.  Except  to  the  extent  that 
prior,  adequate,  and  exclusive  opportunity  for  judicial  review  is 
provided  by  law,  agency  action  is  subject  to  judicial  review  in  civil 
or  criminal  proceedings  for  judicial  enforcement. 
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§  704.  Actions  reviewable 

Agency  action  made  reviewable  by  statute  and  final  agency  ac- 
tion for  which  there  is  no  other  adequate  remedy  in  a  court  are 
subject  to  judicial  review.  A  preliminary,  procedural,  or  inter- 
mediate agency  action  or  ruling  not  directly  reviewable  is  subject 
to  review  on  the  review  of  the  final  agency  action.  Except  as  other- 
wise expressly  required  by  statute,  agency  action  otherwise  final  is 
final  for  the  purposes  of  this  section  whether  or  not  there  has  been 
presented  or  determined  an  application  for  a  declaratory  order,  for 
any  form  of  reconsideration,  or,  unless  the  agency  otherwise  re- 
quires by  rule  and  provides  that  the  action  meanwhile  is  inoper- 
ative, for  an  appeal  to  superior  agency  authority. 

§  705.  Relief  pending  review 

When  an  agency  finds  that  justice  so  requires,  it  may  postpone 
the  effective  date  of  action  taken  by  it,  pending  judicial  review.  On 
such  conditions  as  may  be  required  and  to  the  extent  necessary  to 
prevent  irreparable  injury,  the  reviewing  court,  including  the  court 
to  which  a  case  may  be  taken  on  appeal  from  or  on  application  for 
certiorari  or  other  writ  to  a  reviewing  court,  may  issue  all  nec- 
essary and  appropriate  process  to  postpone  the  effective  date  of  an 
agency  action  or  to  preserve  status  or  rights  pending  conclusion  of 
the  review  proceedings. 

§  706.  Scope  of  review 

To  the  extent  necessary  to  decision  and  when  presented,  the 
reviewing  court  shall  decide  all  relevant  questions  of  law,  interpret 
constitutional  and  statutory  provisions,  and  determine  the  meaning 
or  applicability  of  the  terms  of  an  agency  action.  The  reviewing 
court  shall — 

(1)  compel  agency  action  unlawfully  withheld  or  unreason- 
ably delayed;  and 

(2)  hold  unlawful  and  set  aside  agency  action,  findings, 
and  conclusions  found  to  be — 

(A)  arbitrary,  capricious,  an  abuse  of  discretion,  or  oth- 
erwise not  in  accordance  with  law; 

(B)  contrary  to  constitutional  right,  power,  privilege, 
or  immunity; 

(C)  in  excess  of  statutory  jurisdiction,  authority,  or 
limitations,  or  short  of  statutory  right; 

(D)  without  observance  of  procedure  required  by  law; 

(E)  unsupported  by  substantial  evidence  in  a  case  sub- 
ject to  sections  556  and  557  of  this  title  or  otherwise  re- 
viewed on  the  record  of  an  agency  hearing  provided  by 
statute;  or 

(F)  unwarranted  by  the  facts  to  the  extent  that  the 
facts  are  subject  to  trial  de  novo  by  the  reviewing  court. 

In  making  the  foregoing  determinations,  the  court  shall  review  the 
whole  record  or  those  parts  of  it  cited  by  a  party,  and  due  account 
shall  be  taken  of  the  rule  of  prejudicial  error. 
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APPENDIX  TO  TITLE  5,  U.S.C. 

[INSPECTOR  GENERAL  ACT  OF  1978] 

§  8G.  Requirements  for  Federal  entities  and  designated  Fed- 
eral entities 

(a)  Notwithstanding  section  11  of  this  Act,  as  used  in  this 
section — 

(1)  the  term  "Federal  entity"  means  any  Government  cor- 
poration (within  the  meaning  of  section  103(1)  of  title  5,  United 
States  Code),  any  Government  controlled  corporation  (within 
the  meaning  of  section  103(2)  of  such  title),  or  any  other  entity 
in  the  Executive  branch  of  the  Government,  or  any  inde- 
pendent regulatory  agency,  but  does  not  include — 

(A)  an  establishment  (as  defined  under  section  11(2)  of 
this  Act)  or  part  of  an  establishment; 

(B)  a  designated  Federal  entity  (as  defined  under 
paragraph  (2)  of  this  subsection)  or  part  of  a  designated 
Federal  entity; 

(C)  the  Executive  Office  of  the  President; 

(D)  the  Central  Intelligence  Agency; 

(E)  the  Government  Accountability  Office;  or 

(F)  any  entity  in  the  judicial  or  legislative  branches  of 
the  Government,  including  the  Administrative  Office  of  the 
United  States  Courts  and  the  Architect  of  the  Capitol  and 
any  activities  under  the  direction  of  the  Architect  of  the 
Capitol; 

(2)  the  term  "designated  Federal  entity"  means  Amtrak, 
the  Appalachian  Regional  Commission,  the  Board  of  Governors 
of  the  Federal  Reserve  System,  the  Board  for  International 
Broadcasting,  the  Commodity  Futures  Trading  Commission, 
the  Consumer  Product  Safety  Commission,  the  Corporation  for 
Public  Broadcasting,  the  Denali  Commission,  the  Equal 
Employment  Opportunity  Commission,  the  Farm  Credit 
Administration,  the  Federal  Communications  Commission,  the 
Federal  Election  Commission,  the  Federal  Housing  Finance 
Board,  the  Federal  Labor  Relations  Authority,  the  Federal 
Maritime  Commission,  the  Federal  Trade  Commission,  the 
Legal  Services  Corporation,  the  National  Archives  and  Records 
Administration,  the  National  Credit  Union  Administration,  the 
National  Endowment  for  the  Arts,  the  National  Endowment  for 
the  Humanities,  the  National  Labor  Relations  Board,  the  Na- 
tional Science  Foundation,  the  Panama  Canal  Commission,  the 
Peace  Corps,  the  Pension  Benefit  Guaranty  Corporation,  the 
Securities  and  Exchange  Commission,  the  Smithsonian  Institu- 
tion, the  United  States  International  Trade  Commission,  and 
the  United  States  Postal  Service; 

(3)  the  term  "head  of  the  Federal  entity"  means  any  person 
or  persons  designated  by  statute  as  the  head  of  a  Federal 
entity,  and  if  no  such  designation  exists,  the  chief  policy- 
making officer  or  board  of  a  Federal  entity  as  identified  in  the 
list  published  pursuant  to  subsection  (h)(1)  of  this  section; 

(4)  the  term  "head  of  the  designated  Federal  entity"  means 
any  person  or  persons  designated  by  statute  as  the  head  of  a 
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designated  Federal  entity  and  if  no  such  designation  exists,  the 
chief  poHcjrmaking  officer  or  board  of  a  designated  Federal 
entity  as  identified  in  the  list  published  pursuant  to  subsection 
(h)(1)  of  this  section,  except  that — 

(A)  with  respect  to  the  National  Science  Foundation, 
such  term  means  the  National  Science  Board;  and 

(B)  with  respect  to  the  United  States  Postal  Service, 
such  term  means  the  Governors  (within  the  meaning  of 
section  102(3)  of  title  39,  United  States  Code); 

(5)  the  term  "Office  of  Inspector  General"  means  an  Office 
of  Inspector  General  of  a  designated  Federal  entity;  and 

(6)  the  term  "Inspector  General"  means  an  Inspector  Gen- 
eral of  a  designated  Federal  entity. 

(b)  No  later  than  180  days  after  the  date  of  the  enactment  of 
this  section  [Oct.  18,  1988],  there  shall  be  established  and  main- 
tained in  each  designated  Federal  entity  an  Office  of  Inspector 
General.  The  head  of  the  designated  Federal  entity  shall  transfer 
to  such  office  the  offices,  units,  or  other  components,  and  the  func- 
tions, powers,  or  duties  thereof,  that  such  head  determines  are 
properly  related  to  the  functions  of  the  Office  of  Inspector  General 
and  would,  if  so  transferred,  further  the  purposes  of  this  section. 
There  shall  not  be  transferred  to  such  office  any  program  operating 
responsibilities. 

(c)  Except  as  provided  under  subsection  (f)  of  this  section,  the 
Inspector  General  shall  be  appointed  by  the  head  of  the  designated 
Federal  entity  in  accordance  with  the  applicable  laws  and  regula- 
tions governing  appointments  within  the  designated  Federal  entity. 

(d)  Each  Inspector  General  shall  report  to  and  be  under  the 
general  supervision  of  the  head  of  the  designated  Federal  entity, 
but  shall  not  report  to,  or  be  subject  to  supervision  by,  any  other 
officer  or  employee  of  such  designated  Federal  entity.  The  head  of 
the  designated  Federal  entity  shall  not  prevent  or  prohibit  the  In- 
spector General  from  initiating,  carrying  out,  or  completing  any 
audit  or  investigation,  or  from  issuing  any  subpena  during  the 
course  of  any  audit  or  investigation. 

(e)  If  an  Inspector  General  is  removed  from  office  or  is  trans- 
ferred to  another  position  or  location  within  a  designated  Federal 
entity,  the  head  of  the  designated  Federal  entity  shall  promptly 
communicate  in  writing  the  reasons  for  any  such  removal  or  trans- 
fer to  both  Houses  of  the  Congress. 

(f)(1)  For  purposes  of  carrying  out  subsection  (c)  with  respect 
to  the  United  States  Postal  Service,  the  appointment  provisions  of 
section  202(e)  of  title  39,  United  States  Code,  shall  be  appHed. 

(2)  In  carrying  out  the  duties  and  responsibilities  specified  in 
this  Act,  the  Inspector  General  of  the  United  States  Postal  Service 
(hereinafter  in  this  subsection  referred  to  as  the  "Inspector  Gen- 
eral") shall  have  oversight  responsibility  for  all  activities  of  the 
Postal  Inspection  Service,  including  any  internal  investigation  per- 
formed by  the  Postal  Inspection  Service.  The  Chief  Postal  Inspector 
shall  promptly  report  the  significant  activities  being  carried  out  by 
the  Postal  Inspection  Service  to  such  Inspector  General. 
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(3)  1  (A)(i)  Notwithstanding  subsection  (d),  the  Inspector  Gen- 
eral shall  be  under  the  authority,  direction,  and  control  of  the  Gov- 
ernors with  respect  to  audits  or  investigations,  or  the  issuance  of 
subpoenas,  which  require  access  to  sensitive  information 
concerning — 

(I)  ongoing   civil    or   criminal    investigations    or   pro- 
ceedings; 

(II)  undercover  operations; 
(II)  undercover  operations; 

(III)  the  identity  of  confidential  sources,  including  pro- 
tected witnesses; 

(IV)  intelligence  or  counterintelligence  matters;  or 

(V)  other  matters  the  disclosure  of  which  would  con- 
stitute a  serious  threat  to  national  security. 

(ii)  With  respect  to  the  information  described  under  clause  (i), 
the  Governors  may  prohibit  the  Inspector  General  from  carrying 
out  or  completing  any  audit  or  investigation,  or  from  issuing  any 
subpoena,  after  such  Inspector  General  has  decided  to  initiate, 
carry  out,  or  complete  such  audit  or  investigation  or  to  issue  such 
subpoena,  if  the  Governors  determine  that  such  prohibition  is  nec- 
essary to  prevent  the  disclosure  of  any  information  described  under 
clause  (i)  or  to  prevent  the  significant  impairment  to  the  national 
interests  of  the  United  States. 

(iii)  If  the  Governors  exercise  any  power  under  clause  (i)  or  (ii), 
the  Governors  shall  notify  the  Inspector  General  in  writing  stating 
the  reasons  for  such  exercise.  Within  30  days  after  receipt  of  any 
such  notice,  the  Inspector  General  shall  transmit  a  copy  of  such  no- 
tice to  the  Committee  on  Governmental  Affairs  of  the  Senate  and 
the  Committee  on  Government  Reform  and  Oversight  of  the  House 
of  Representatives,  and  to  other  appropriate  committees  or  sub- 
committees of  the  Congress. 

(B)  In  carrying  out  the  duties  and  responsibilities  specified  in 
this  Act,  the  Inspector  General — 

(i)  may  initiate,  conduct  and  supervise  such  audits  and 
investigations  in  the  United  States  Postal  Service  as  the  In- 
spector General  considers  appropriate;  and 

(ii)  shall  give  particular  regard  to  the  activities  of  the 
Postal  Inspection  Service  with  a  view  toward  avoiding  duplica- 
tion and  insuring  effective  coordination  and  cooperation. 

(C)  Any  report  required  to  be  transmitted  by  the  Governors  to 
the  appropriate  committees  or  subcommittees  of  the  Congress 
under  section  5(d)  shall  also  be  transmitted,  within  the  seven-day 
period  specified  under  such  section,  to  the  Committee  on  Govern- 
mental Affairs  of  the  Senate  and  the  Committee  on  Government 
Reform  and  Oversight  of  the  House  of  Representatives. 

(3)  ^  Nothing  in  this  Act  shall  restrict,  eliminate,  or  otherwise 
adversely  affect  any  of  the  rights,  privileges,  or  benefits  of  either 
employees  of  the  United  States  Postal  Service,  or  labor  organiza- 
tions representing  employees  of  the  United  States  Postal  Service, 
under  chapter  12  of  title  39,  United  States  Code,  the  National 
Labor  Relations  Act,  any  handbook  or  manual  affecting  employee 


'  So  in  original.  Two  pars.  (3)  were  enacted. 
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labor  relations  with  the  United  States  Postal  Service,  or  any  collec- 
tive bargaining  agreement. 

(4)  As  used  in  this  subsection,  the  term  "Governors"  has  the 
meaning  given  such  term  by  section  102(3)  of  title  39,  United 
States  Code. 

(g)(1)  Sections  4,  5,  6  (other  than  subsections  (a)(7)  and  (a)(8) 
thereof),  and  7  of  this  Act  shall  apply  to  each  Inspector  General 
and  Office  of  Inspector  General  of  a  designated  Federal  entity  and 
such  sections  shall  be  applied  to  each  designated  Federal  entity 
and  head  of  the  designated  Federal  entity  (as  defined  under  sub- 
section (a))  by  substituting — 

(A)  "designated  Federal  entity"  for  "establishment";  and 

(B)  "head  of  the  designated  Federal  entity"  for  "head  of  the 
establishment". 

(2)  In  addition  to  the  other  authorities  specified  in  this  Act,  an 
Inspector  General  is  authorized  to  select,  appoint,  and  employ  such 
officers  and  employees  as  may  be  necessary  for  carrying  out  the 
functions,  powers,  and  duties  of  the  Office  of  Inspector  General  and 
to  obtain  the  temporary  or  intermittent  services  of  experts  or  con- 
sultants or  an  organization  thereof,  subject  to  the  applicable  laws 
and  regulations  that  govern  such  selections,  appointments,  and 
employment,  and  the  obtaining  of  such  services,  within  the  des- 
ignated Federal  entity. 

(3)  Notwithstanding  the  last  sentence  of  subsection  (d)  of  this 
section,  the  provisions  of  subsection  (a)  of  section  8C  (other  than 
the  provisions  of  subparagraphs  (A),  (B),  (C),  and  (E)  of  subsection 
(a)(1))  shall  apply  to  the  Inspector  General  of  the  Board  of  Gov- 
ernors of  the  Federal  Reserve  System  and  the  Chairman  of  the 
Board  of  Governors  of  the  Federal  Reserve  System  in  the  same 
manner  as  such  provisions  apply  to  the  Inspector  General  of  the 
Department  of  the  Treasury  and  the  Secretary  of  the  Treasury, 
respectively. 

(h)(1)  No  later  than  April  30,  1989,  and  annually  thereafter, 
the  Director  of  the  Office  of  Management  and  Budget,  after  con- 
sultation with  the  Comptroller  General  of  the  United  States,  shall 
publish  in  the  Federal  Register  a  list  of  the  Federal  entities  and 
designated  Federal  entities  and  the  head  of  each  such  entity  (as  de- 
fined under  subsection  (a)  of  this  section). 

(2)  Beginning  on  October  31,  1989,  and  on  October  31  of  each 
succeeding  calendar  year,  the  head  of  each  Federal  entity  (as  de- 
fined under  subsection  (a)  of  this  section)  shall  prepare  and  trans- 
mit to  the  Director  of  the  Office  of  Management  and  Budget  and 
to  each  House  of  the  Congress  a  report  which — 

(A)  states  whether  there  has  been  established  in  the  Fed- 
eral entity  an  office  that  meets  the  requirements  of  this  sec- 
tion; 

(B)  specifies  the  actions  taken  by  the  Federal  entity  other- 
wise to  ensure  that  audits  are  conducted  of  its  programs  and 
operations  in  accordance  with  the  standards  for  audit  of  gov- 
ernmental organizations,  programs,  activities,  and  functions 
issued  by  the  Comptroller  General  of  the  United  States,  and 
includes  a  list  of  each  audit  report  completed  by  a  Federal  or 
non-Federal  auditor  during  the  reporting  period  and  a  sum- 
mary of  any  particularly  significant  findings;  and 
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(C)  summarizes  any  matters  relating  to  the  personnel,  pro- 
grams, and  operations  of  the  Federal  entity  referred  to  prose- 
cutive authorities,  including  a  summary  description  of  any  pre- 
liminary investigation  conducted  by  or  at  the  request  of  the 
Federal  entity  concerning  these  matters,  and  the  prosecutions 
and  convictions  which  have  resulted. 


TITLE  10— ARMED  FORCES 

[§2281] 

Subtitle  A —  General  Military  Law 


PART  IV— SERVICE,  SUPPLY,  AND 
PROCUREMENT 


CHAPTER  136— PROVISIONS  RELATING  TO  SPECIFIC 
PROGRAMS 

Sec. 

2281.        Global  Positioning  System. 

§2281.  Global  Positioning  System  i 

(a)    SUSTAINMENT   AND    OPERATION    FOR    MILITARY   PURPOSES.— 

The  Secretary  of  Defense  shall  provide  for  the  sustainment  of  the 


1  Section  1074  of  the  National  Defense  Authorization  Act  for  Fiscal  Year  1998  (Public  Law 
105-85;  10  U.S.C.  2281  note;  111  Stat.  1907)  provides: 

SEC.    1074.    SUSTAINMENT    AND    OPERATION    OF    THE    GLOBAL    POSITIONING 
SYSTEM. 

(a)  Findings. — Congress  makes  the  following  findings; 

(1)  The  Global  Positioning  System  (consisting  of  a  constellation  of  satellites  and  associated 
facilities  capable  of  providing  users  on  earth  with  a  highly  precise  statement  of  their  loca- 
tion on  earth )  makes  significant  contributions  to  the  attainment  of  the  national  security  and 
foreign  policy  goals  of  the  United  States,  the  safety  and  efficiency  of  international  transpor- 
tation, and  the  economic  growth,  trade,  and  productivity  of  the  United  States. 

(2)  The  infrastructure  for  the  Global  Positioning  System  (including  both  space  and  ground 
segments  of  the  infrastructure )  is  vital  to  the  effectiveness  of  United  States  and  allied  mih- 
tary  forces  and  to  the  protection  of  the  national  security  interests  of  the  United  States. 

(3)  In  addition  to  having  military  uses,  the  Global  Positioning  System  has  essential  civil, 
commercial,  and  scientific  uses. 

(4)  As  a  result  of  the  increasing  demand  of  civU,  commercial,  and  scientific  users  of  the 
Global  Positioning  System — 

(A)  there  has  emerged  in  the  United  States  a  new  commercial  industry  to  provide 
Global  Positioning  System  equipment  and  related  services  to  the  many  and  varied  users 
of  the  system;  and 

(B)  there  have  been  rapid  technical  advancements  in  Global  Positioning  System 
equipment  and  services  that  have  contributed  significantly  to  reductions  in  the  cost  of 
the  Global  Positioning  System  and  increases  in  the  technical  capabilities  and  avail- 
ability of  the  system  for  military  uses. 

(5)  It  is  in  the  national  interest  of  the  United  States  for  the  United  States — 

(A)  to  support  continuation  of  the  multiple-use  character  of  the  Global  Positioning 
System; 

(B)  to  promote  broader  acceptance  and  use  of  the  Global  Positioning  System  and  the 
technological  standards  that  facilitate  expanded  use  of  the  system  for  civil  purposes; 

(C)  to  coordinate  with  other  countries  to  ensure  (i)  efficient  management  of  the  elec- 
tromagnetic spectrum  used  by  the  Global  Positioning  System,  and  (ii)  protection  of  that 
spectrum  in  order  to  prevent  disruption  of  signals  from  the  system  and  interference 
with  that  portion  of  the  electromagnetic  spectrum  used  by  the  system;  and 
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capabilities  of  the  Global  Positioning  System  (hereinafter  in  this 
section  referred  to  as  the  "GPS"),  and  the  operation  of  basic  GPS 
services,  that  are  beneficial  for  the  national  security  interests  of 
the  United  States.  In  doing  so,  the  Secretary  shall — 

(1)  develop  appropriate  measures  for  preventing  hostile 
use  of  the  GPS  so  as  to  make  it  unnecessary  for  the  Secretary 
to  use  the  selective  availability  feature  of  the  system  continu- 
ously while  not  hindering  the  use  of  the  GPS  by  the  United 
States  and  its  allies  for  military  purposes;  and 

(2)  ensure  that  United  States  armed  forces  have  the  capa- 
bility to  use  the  GPS  effectively  despite  hostile  attempts  to  pre- 
vent the  use  of  the  system  by  such  forces. 

(b)  SUSTAINMENT  AND  OPERATION  FOR  CIVILIAN  PURPOSES.— The 
Secretary  of  Defense  shall  provide  for  the  sustainment  and  oper- 
ation of  the  GPS  Standard  Positioning  Service  for  peaceful  civil, 
commercial,  and  scientific  uses  on  a  continuous  worldwide  basis 
free  of  direct  user  fees.  In  doing  so,  the  Secretary — 

(1)  shall  provide  for  the  sustainment  and  operation  of  the 
GPS  Standard  Positioning  Service  in  order  to  meet  the  per- 
formance requirements  of  the  Federal  Radionavigation  Plan 
prepared  jointly  by  the  Secretary  of  Defense  and  the  Secretary 
of  Transportation  pursuant  to  subsection  (c); 

(2)  shall  coordinate  with  the  Secretary  of  Transportation 
regarding  the  development  and  implementation  by  the  Govern- 
ment of  augmentations  to  the  basic  GPS  that  achieve  or  en- 
hance uses  of  the  system  in  support  of  transportation; 

(3)  shall  coordinate  with  the  Secretary  of  Commerce,  the 
United  States  Trade  Representative,  and  other  appropriate 
officials  to  facilitate  the  development  of  new  and  expanded  civil 
and  commercial  uses  for  the  GPS; 

(4)  shall  develop  measures  for  preventing  hostile  use  of  the 
GPS  in  a  particular  area  without  hindering  peaceful  civil  use 
of  the  system  elsewhere;  and 

(5)  may  not  agree  to  any  restriction  on  the  Global  Posi- 
tioning System  proposed  by  the  head  of  a  department  or 
agency  of  the  United  States  outside  the  Department  of  Defense 
in  the  exercise  of  that  official's  regulatory  authority  that  would 
adversely  affect  the  military  potential  of  the  Global  Positioning 
System. 


(D)  to  encourage  open  access  in  all  international  markets  to  the  Global  Positioning 
System  and  supporting  equipment,  services,  and  techniques. 
(h)  International  Cooperation. — Congress  urges  the  President  to  promote  the  security  of 
the  United  States  and  its  allies,  the  public  safety,  and  commercial  interests  by  taking  the  fol- 
lowing steps: 

(1)  Undertaking  a  coordinated  effort  within  the  executive  branch  to  seek  to  estabhsh  the 
Global  Positioning  System,  and  augmentations  to  the  system,  as  a  worldwide  resource. 

(2)  Seeking  to  enter  into  international  agreements  to  establish  signal  and  service  stand- 
ards that  protect  the  Global  Positioning  System  from  disruption  and  interference. 

(3)  Undertaking  efforts  to  eliminate  any  barriers  to,  and  other  restrictions  of  foreign  gov- 
ernments on,  peaceful  uses  of  the  Global  Positioning  System. 

(4)  Requiring  that  any  proposed  international  agreement  involving  nonmilitary  use  of  the 
Global  Positioning  System  or  any  augmentation  to  the  system  not  be  agreed  to  by  the 
United  States  unless  the  proposed  agreement  has  been  reviewed  by  the  Secretary  of  State, 
the  Secretary  of  Defense,  the  Secretary  of  Transportation,  and  the  Secretary'  of  Commerce 
(acting  as  the  Interagency  Global  Positioning  System  Executive  Board  established  by  Presi- 
dential Decision  Directive  NSTC-6,  dated  March  28,  1996). 

(c)  Fiscal  Year  1998  Prohibition  of  Si'pport  of  Foreign  System. — None  of  the  funds  au- 
thorized to  be  appropriated  under  this  Act  may  be  used  to  support  the  operation  and  mainte- 
nance or  enhancement  of  a  satellite  navigation  system  operated  by  a  foreign  country. 
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(c)  Federal  radionavigation  plan.— The  Secretary  of  Defense 
and  the  Secretary  of  Transportation  shall  jointly  prepare  the  Fed- 
eral Radionavigation  Plan.  The  plan  shall  be  revised  and  updated 
not  less  often  than  every  two  years.  The  plan  shall  be  prepared  in 
accordance  with  the  requirements  applicable  to  such  plan  as  first 
prepared  pursuant  to  section  507  of  the  International  Maritime 
Satelhte  Telecommunications  Act  (47  U.S.C.  756).  The  plan,  and 
any  amendment  to  the  plan,  shall  be  published  in  the  Federal  Reg- 
ister. 

(d)  Biennial  report.— (1)  Not  later  than  30  days  after  the  end 
of  each  even-numbered  fiscal  year,  the  Secretary  of  Defense  shall 
submit  to  the  Committee  on  Armed  Services  of  the  Senate  and  the 
Committee  on  Armed  Services  of  the  House  of  Representatives  a 
report  on  the  Global  Positioning  System.  The  report  shall  include 
a  discussion  of  the  following  matters: 

(A)  The  operational  status  of  the  system. 

(B)  The  capability  of  the  system  to  satisfy  effectively  (i)  the 
military  requirements  for  the  system  that  are  current  as  of  the 
date  of  the  report,  and  (ii)  the  performance  requirements  of  the 
Federal  Radionavigation  Plan. 

(C)  The  status  of  cooperative  activities  undertaken  by  the 
United  States  with  the  governments  of  other  countries  con- 
cerning the  capability  of  the  system  or  any  augmentation  of 
the  system  to  satisfy  civil,  commercial,  scientific,  and  military 
requirements,  including  a  discussion  of  the  status  and  results 
of  activities  undertaken  under  any  regional  international 
agreement. 

(D)  Progress  and  challenges  in  establishing  GPS  as  an 
international  standard  for  consistency  of  navigational  service. 

(E)  Progress  and  challenges  in  protecting  GPS  from  jam- 
ming, disruption,  and  interference. 

(F)  Progress  and  challenges  in  developing  the  enhanced 
Global  Positioning  System  required  by  section  218(b)  of  the 
Strom  Thurmond  National  Defense  Authorization  Act  for  Fis- 
cal Year  1999  (Public  Law  105-261;  112  Stat.  1951;  10  U.S.C. 
2281  note). 

(G)  The  effects  of  use  of  the  system  on  national  security, 
regional  security,  and  the  economic  competitiveness  of  United 
States  industry,  including  the  Global  Positioning  System 
equipment  and  service  industry  and  user  industries. 

(2)  In  preparing  the  parts  of  each  such  report  required  under 
subparagraphs  (C),  (D),  (E),  (F),  and  (G)  of  paragraph  (1),  the  Sec- 
retary of  Defense  shall  consult  with  the  Secretary  of  State,  the  Sec- 
retary of  Commerce,  and  the  Secretary  of  Transportation. 

(e)  Definitions.— In  this  section: 

(1)  The  term  "basic  GPS  services"  means  the  following 
components  of  the  Global  Positioning  System  that  are  operated 
and  maintained  by  the  Department  of  Defense: 

(A)  The  constellation  of  satellites. 

(B)  The  navigation  payloads  that  produce  the  Global 
Positioning  System  signals. 

(C)  The  ground  stations,   data  links,  and  associated 
command  and  control  facilities. 
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(2)  The  term  "GPS  Standard  Positioning  Service"  means 
the  civil  and  commercial  service  provided  by  the  basic  Global 
Positioning  System  as  defined  in  the  1996  Federal  Radio- 
navigation  Plan  (published  jointly  by  the  Secretary  of  Defense 
and  the  Secretary  of  Transportation  in  July  1997). 
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§101.  Definitions 

Except  as  otherwise  provided  in  this  title,  as  used  in  this  title, 
the  following  terms  and  their  variant  forms  mean  the  following: 

An  "anonymous  work"  is  a  work  on  the  copies  or 
phonorecords  of  which  no  natural  person  is  identified  as  au- 
thor. 

An  "architectural  work"  is  the  design  of  a  building  as  em- 
bodied in  any  tangible  medium  of  expression,  including  a  build- 
ing, architectural  plans,  or  drawings.  The  work  includes  the 
overall  form  as  well  as  the  arrangement  and  composition  of 
spaces  and  elements  in  the  design,  but  does  not  include  indi- 
vidual standard  features. 

"Audiovisual  works"  are  works  that  consist  of  a  series  of 
related  images  which  are  intrinsically  intended  to  be  shown  by 
the  use  of  machines,  or  devices  such  as  projectors,  viewers,  or 
electronic  equipment,  together  with  accompanying  sounds,  if 
any,  regardless  of  the  nature  of  the  material  objects,  such  as 
films  or  tapes,  in  which  the  works  are  embodied. 

The  "Berne  Convention"  is  the  Convention  for  the  Protec- 
tion of  Literary  and  Artistic  Works,  signed  at  Berne,  Switzer- 
land, on  September  9,  1886,  and  all  acts,  protocols,  and  revi- 
sions thereto. 
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The  "best  edition"  of  a  work  is  the  edition,  pubHshed  in  the 
United  States  at  any  time  before  the  date  of  deposit,  that  the 
Library  of  Congress  determines  to  be  most  suitable  for  its  pur- 
poses. 

A  person's  "children"  are  that  person's  immediate  off- 
spring, whether  legitimate  or  not,  and  any  children  legally 
adopted  by  that  person. 

A  "collective  work"  is  a  work,  such  as  a  periodical  issue, 
anthology,  or  encyclopedia,  in  which  a  number  of  contributions, 
constituting  separate  and  independent  works  in  themselves, 
are  assembled  into  a  collective  whole. 

A  "compilation"  is  a  work  formed  by  the  collection  and 
assembling  of  preexisting  materials  or  of  data  that  are  se- 
lected, coordinated,  or  arranged  in  such  a  way  that  the  result- 
ing work  as  a  whole  constitutes  an  original  work  of  authorship. 
The  term  "compilation"  includes  collective  works. 

A  "computer  program"  is  a  set  of  statements  or  instruc- 
tions to  be  used  directly  or  indirectly  in  a  computer  in  order 
to  bring  about  a  certain  result. 

"Copies"  are  material  objects,  other  than  phonorecords,  in 
which  a  work  is  fixed  by  any  method  now  known  or  later  devel- 
oped, and  from  which  the  work  can  be  perceived,  reproduced, 
or  otherwise  communicated,  either  directly  or  with  the  aid  of 
a  machine  or  device.  The  term  "copies"  includes  the  material 
object,  other  than  a  phonorecord,  in  which  the  work  is  first 
fixed.  "A  "Copyright  Royalty  Judge"  is  a  Copyright  Royalty 
Judge  appointed  under  section  802  of  this  title,  and  includes 
any  individual  serving  as  an  interim  Copyright  Royalty  Judge 
under  such  section.". 

"Copyright  owner",  with  respect  to  any  one  of  the  exclusive 
rights  comprised  in  a  copyright,  refers  to  the  owner  of  that  par- 
ticular right. 

A  work  is  "created"  when  it  is  fixed  in  a  copy  or  phono- 
record  for  the  first  time;  where  a  work  is  prepared  over  a  pe- 
riod of  time,  the  portion  of  it  that  has  been  fixed  at  any  par- 
ticular time  constitutes  the  work  as  of  that  time,  and  where 
the  work  has  been  prepared  in  different  versions,  each  version 
constitutes  a  separate  work. 

A  "derivative  work"  is  a  work  based  upon  one  or  more  pre- 
existing works,  such  as  a  translation,  musical  arrangement, 
dramatization,  fictionalization,  motion  picture  version,  sound 
recording,  art  reproduction,  abridgment,  condensation,  or  any 
other  form  in  which  a  work  may  be  recast,  transformed,  or 
adapted.  A  work  consisting  of  editorial  revisions,  annotations, 
elaborations,  or  other  modifications  which,  as  a  whole,  rep- 
resent an  original  work  of  authorship,  is  a  "derivative  work". 

A  "device",  "machine",  or  "process"  is  one  now  known  or 
later  developed. 

A  "digital  transmission"  is  a  transmission  in  whole  or  in 
part  in  a  digital  or  other  non-analog  format. 

To  "display"  a  work  means  to  show  a  copy  of  it,  either  di- 
rectly or  by  means  of  a  film,  slide,  television  image,  or  any 
other  device  or  process  or,  in  the  case  of  a  motion  picture  or 
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other  audiovisual  work,  to  show  individual  images  nonsequen- 
tially. 

An  "establishment"  is  a  store,  shop,  or  any  similar  place 
of  business  open  to  the  general  public  for  the  primary  purpose 
of  selling  goods  or  services  in  which  the  majority  of  the  gross 
square  feet  of  space  that  is  nonresidential  is  used  for  that  pur- 
pose, and  in  which  nondramatic  musical  works  are  performed 
publicly. 

A  "food  service  or  drinking  establishment"  is  a  restaurant, 
inn,  bar,  tavern,  or  any  other  similar  place  of  business  in 
which  the  public  or  patrons  assemble  for  the  primary  purpose 
of  being  served  food  or  drink,  in  which  the  majority  of  the 
gross  square  feet  of  space  that  is  nonresidential  is  used  for 
that  purpose,  and  in  which  nondramatic  musical  works  are 
performed  publicly. 

The  term  "financial  gain"  includes  receipt,  or  expectation 
of  receipt,  of  anything  of  value,  including  the  receipt  of  other 
copyrighted  works. 

A  work  is  "fixed"  in  a  tangible  medium  of  expression  when 
its  embodiment  in  a  copy  or  phonorecord,  by  or  under  the  au- 
thority of  the  author,  is  sufficiently  permanent  or  stable  to  per- 
mit it  to  be  perceived,  reproduced,  or  otherwise  communicated 
for  a  period  of  more  than  transitory  duration.  A  work  con- 
sisting of  sounds,  images,  or  both,  that  are  being  transmitted, 
is  "fixed"  for  purposes  of  this  title  if  a  fixation  of  the  work  is 
being  made  simultaneously  with  its  transmission. 

The  "Geneva  Phonograms  Convention"  is  the  Convention 
for  the  Protection  of  Producers  of  Phonograms  Against  Unau- 
thorized Duplication  of  Their  Phonograms,  concluded  at 
Geneva,  Switzerland,  on  October  29,  1971. 

The  "gross  square  feet  of  space"  of  an  establishment  means 
the  entire  interior  space  of  that  establishment,  and  any  adjoin- 
ing outdoor  space  used  to  serve  patrons,  whether  on  a  seasonal 
basis  or  otherwise. 

The  terms  "including"  and  "such  as"  are  illustrative  and 
not  limitative. 

An  "international  agreement"  is — 

(1)  the  Universal  Copyright  Convention; 

(2)  the  Geneva  Phonograms  Convention; 

(3)  the  Berne  Convention; 

(4)  the  WTO  Agreement; 

(5)1  the  WIPO  Copyright  Treaty; 

(6)2  the  WIPO  Performances  and  Phonograms  Treaty; 
and 

(7)  any  other  copyright  treaty  to  which  the  United 
States  is  a  party. 


^This  paragraph  was  added  by  section  102(a)(4)  of  the  Digital  Millennium  Copyright  Act  (P.L. 
105-304).  Section  105(b)(1)(A)  of  such  Act  provides  "paragraph  (5)  of  the  definition  of  'inter- 
national agreement'"  shall  take  effect  upon  the  entry  into  force  of  the  WIPO  Copyright  Treaty 
with  respect  to  the  United  States. 

2This  paragraph  was  added  by  section  102(a)(4)  of  the  Digital  Millennium  Copyright  Act  (P.L. 
105-304).  Section  105(b)(2)(A)  of  such  Act  provides  "paragraph  (6)  of  the  definition  of  'inter- 
national agreement' "  shall  take  effect  upon  the  entry  into  force  of  the  WIPO  Performances  and 
Phonograms  Treaty  with  respect  to  the  United  States. 
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A  "joint  work"  is  a  work  prepared  by  two  or  more  authors 
with  the  intention  that  their  contributions  be  merged  into 
inseparable  or  interdependent  parts  of  a  unitary  whole. 

"Literary  works"  are  works,  other  than  audiovisual  works, 
expressed  in  words,  numbers,  or  other  verbal  or  numerical 
S3rmbols  or  indicia,  regardless  of  the  nature  of  the  material  ob- 
jects, such  as  books,  periodicals,  manuscripts,  phonorecords, 
film,  tapes,  disks,  or  cards,  in  which  they  are  embodied. 

"Motion  pictures"  are  audiovisual  works  consisting  of  a  se- 
ries of  related  images  which,  when  shown  in  succession,  impart 
an  impression  of  motion,  together  with  accompanying  sounds, 
if  any. 

The  term  "motion  picture  exhibition  facility"  means  a 
movie  theater,  screening  room,  or  other  venue  that  is  being 
used  primarily  for  the  exhibition  of  a  copyrighted  motion  pic- 
ture, if  such  exhibition  is  open  to  the  public  or  is  made  to  an 
assembled  group  of  viewers  outside  of  a  normal  circle  of  a  fam- 
ily and  its  social  acquaintances. 

To  "perform"  a  work  means  to  recite,  render,  play,  dance, 
or  act  it,  either  directly  or  by  means  of  any  device  or  process 
or,  in  the  case  of  a  motion  picture  or  other  audiovisual  work, 
to  show  its  images  in  any  sequence  or  to  make  the  sounds 
accompanying  it  audible. 

A  "performing  rights  society"  is  an  association,  corporation, 
or  other  entity  that  licenses  the  public  performance  of  nondra- 
matic  musical  works  on  behalf  of  copyright  owners  of  such 
works,  such  as  the  American  Society  of  Composers,  Authors 
and  Pubhshers  (ASCAP),  Broadcast  Music,  Inc.  (BMI),  and 
SESAC,  Inc. 

"Phonorecords"  are  material  objects  in  which  sounds,  other 
than  those  accompanying  a  motion  picture  or  other  audiovisual 
work,  are  fixed  by  any  method  now  known  or  later  developed, 
and  from  which  the  sounds  can  be  perceived,  reproduced,  or 
otherwise  communicated,  either  directly  or  with  the  aid  of  a 
machine  or  device.  The  term  "phonorecords"  includes  the  mate- 
rial object  in  which  the  sounds  are  first  fixed. 

"Pictorial,  graphic,  and  sculptural  works"  include  two- 
dimensional  and  three-dimensional  works  of  fine,  graphic,  and 
applied  art,  photographs,  prints  and  art  reproductions,  maps, 
globes,  charts,  diagrams,  models,  and  technical  drawings,  in- 
cluding architectural  plans.  Such  works  shall  include  works  of 
artistic  craftsmanship  insofar  as  their  form  but  not  their 
mechanical  or  utilitarian  aspects  are  concerned;  the  design  of 
a  useful  article,  as  defined  in  this  section,  shall  be  considered 
a  pictorial,  graphic,  or  sculptural  work  only  if,  and  only  to  the 
extent  that,  such  design  incorporates  pictorial,  graphic,  or 
sculptural  features  that  can  be  identified  separately  from,  and 
are  capable  of  existing  independently  of,  the  utilitarian  aspects 
of  the  article. 

For  purposes  of  section  513,  a  "proprietor"  is  an  individual, 
corporation,  partnership,  or  other  entity,  as  the  case  may  be, 
that  owns  an  establishment  or  a  food  service  or  drinking  estab- 
lishment, except  that  no  owner  or  operator  of  a  radio  or  tele- 
vision station  licensed  by  the  Federal  Communications  Com- 
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mission,  cable  system  or  satellite  carrier,  cable  or  satellite  car- 
rier service  or  programmer,  provider  of  online  services  or  net- 
work access  or  the  operator  of  facilities  therefor,  telecommuni- 
cations company,  or  any  other  such  audio  or  audiovisual  serv- 
ice or  programmer  now  known  or  as  may  be  developed  in  the 
future,  commercial  subscription  music  service,  or  owner  or  op- 
erator of  any  other  transmission  service,  shall  under  any  cir- 
cumstances be  deemed  to  be  a  proprietor. 

A  "pseudonymous  work"  is  a  work  on  the  copies  or 
phonorecords  of  which  the  author  is  identified  under  a  ficti- 
tious name. 

"Publication"  is  the  distribution  of  copies  or  phonorecords 
of  a  work  to  the  public  by  sale  or  other  transfer  of  ownership, 
or  by  rental,  lease,  or  lending.  The  offering  to  distribute  copies 
or  phonorecords  to  a  group  of  persons  for  purposes  of  further 
distribution,  public  performance,  or  public  display,  constitutes 
publication.  A  public  performance  or  display  of  a  work  does  not 
of  itself  constitute  publication. 

To  perform  or  display  a  work  "publicly"  means — 

(1)  to  perform  or  display  it  at  a  place  open  to  the  pub- 
lic or  at  any  place  where  a  substantial  number  of  persons 
outside  of  a  normal  circle  of  a  family  and  its  social 
acquaintances  is  gathered;  or 

(2)  to  transmit  or  otherwise  communicate  a  perform- 
ance or  display  of  the  work  to  a  place  specified  by  clause 
(1)  or  to  the  public,  by  means  of  any  device  or  process, 
whether  the  members  of  the  public  capable  of  receiving  the 
performance  or  display  receive  it  in  the  same  place  or  in 
separate  places  and  at  the  same  time  or  at  different  times. 
"Registration",  for  purposes  of  sections  205(c)(2),  405,  406, 

410(d),  411,  412,  and  506(e),  means  a  registration  of  a  claim 
in  the  original  or  the  renewed  and  extended  term  of  copyright. 

"Sound  recordings"  are  works  that  result  from  the  fixation 
of  a  series  of  musical,  spoken,  or  other  sounds,  but  not  includ- 
ing the  sounds  accompanying  a  motion  picture  or  other  audio- 
visual work,  regardless  of  the  nature  of  the  material  objects, 
such  as  disks,  tapes,  or  other  phonorecords,  in  which  they  are 
embodied. 

"State"  includes  the  District  of  Columbia  and  the  Common- 
wealth of  Puerto  Rico,  and  any  territories  to  which  this  title  is 
made  applicable  by  an  Act  of  Congress. 

A  "transfer  of  copyright  ownership"  is  an  assignment, 
mortgage,  exclusive  license,  or  any  other  conveyance,  alien- 
ation, or  h3rpothecation  of  a  copyright  or  of  any  of  the  exclusive 
rights  comprised  in  a  copyright,  whether  or  not  it  is  limited  in 
time  or  place  of  effect,  but  not  including  a  nonexclusive  license. 

A  "transmission  program"  is  a  body  of  material  that,  as  an 
aggregate,  has  been  produced  for  the  sole  purpose  of  trans- 
mission to  the  public  in  sequence  and  as  a  unit. 

To  "transmit"  a  performance  or  display  is  to  communicate 
it  by  any  device  or  process  whereby  images  or  sounds  are  re- 
ceived beyond  the  place  from  which  they  are  sent. 
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A  "treaty  party"  is  a  country  or  intergovernmental  organi- 
zation other  than  the  United  States  that  is  a  party  to  an  inter- 
national agreement. 

The  "United  States",  when  used  in  a  geographical  sense, 
comprises  the  several  States,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico,  and  the  organized  territories 
under  the  jurisdiction  of  the  United  States  Government. 

For  purposes  of  section  411,  a  work  is  a  "United  States 
work"  only  if 

(1)  in  the  case  of  a  published  work,  the  work  is  first 
published — 

(A)  in  the  United  States; 

(B)  simultaneously  in  the  United  States  and  an- 
other treaty  party  or  parties,  whose  law  grants  a  term 
of  copyright  protection  that  is  the  same  as  or  longer 
than  the  term  provided  in  the  United  States; 

(C)  simultaneously  in  the  United  States  and  a  for- 
eign nation  that  is  not  a  treaty  party;  or 

(D)  in  a  foreign  nation  that  is  not  a  treaty  party 
and  all  of  the  authors  of  the  work  are  nationals,  domi- 
ciliaries,  or  habitual  residents  of,  or  in  the  case  of  an 
audiovisual  work  legal  entities  with  headquarters  in, 
the  United  States; 

(2)  in  the  case  of  an  unpublished  work,  all  the  authors 
of  the  work  are  nationals,  domiciliaries,  or  habitual  resi- 
dents of  the  United  States,  or,  in  the  case  of  an  unpub- 
lished audiovisual  work,  all  the  authors  are  legal  entities 
with  headquarters  in  the  United  States;  or 

(3)  in  the  case  of  a  pictorial,  graphic,  or  sculptural 
work  incorporated  in  a  building  or  structure,  the  buil  .ang 
or  structure  is  located  in  the  United  States. 

A  "useful  article"  is  an  article  having  an  intrinsic  utili- 
tarian function  that  is  not  merely  to  portray  the  appearance  of 
the  article  or  to  convey  information.  An  article  that  is  normally 
a  part  of  a  useful  article  is  considered  a  "useful  article". 

The  author's  "widow"  or  "widower"  is  the  author's  sur- 
viving spouse  under  the  law  of  the  author's  domicile  at  the 
time  of  his  or  her  death,  whether  or  not  the  spouse  has  later 
remarried. 

The  "WIPO  Copyright  Treaty"  is  the  WIPO  Copyright 
Treaty  concluded  at  Geneva,  Switzerland,  on  December  20, 
1996. 1 

The  "WIPO  Performances  and  Phonograms  Treaty"  is  the 
WIPO  Performances  and  Phonograms  Treaty  concluded  at 
Geneva,  Switzerland,  on  December  20,  1996. 2 

A  "work  of  visual  art"  is — 

(Da  painting,  drawing,  print,  or  sculpture,  existing  in 

a  single  copy,  in  a  limited  edition  of  200  copies  or  fewer 


iThis  definition  was  added  by  section  102(aK6)  of  the  Digital  Millennium  Copyright  Act  (P.L. 
105-304).  Section  105(bKl)(B)  of  such  Act  provides  this  definition  shall  take  effect  upon  the 
entry  into  force  of  the  WIPO  Copyright  Treaty  with  respect  to  the  United  States. 

2fhis  definition  was  added  by  section  102(a)(7)  of  the  Digital  Millennium  Copyright  Act  (P.L. 
105-304).  Section  105(b)(2)fB)  of  such  Act  provides  this  definition  shall  take  effect  upon  the 
entry  into  force  of  the  WIPO  Performances  and  Phonograms  Treaty  with  respect  to  the  United 
States. 
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that  are  signed  and  consecutively  numbered  by  the  author, 
or,  in  the  case  of  a  sculpture,  in  multiple  cast,  carved,  or 
fabricated  sculptures  of  200  or  fewer  that  are  consecutively 
numbered  by  the  author  and  bear  the  signature  or  other 
identifying  mark  of  the  author;  or 

(2)  a  still  photographic  image  produced  for  exhibition 
purposes  only,  existing  in  a  single  copy  that  is  signed  by 
the  author,  or  in  a  limited  edition  of  200  copies  or  fewer 
that  are  signed  and  consecutively  numbered  by  the  author. 
A  work  of  visual  art  does  not  include — 

(A)(i)  any  poster,  map,  globe,  chart,  technical  drawing, 
diagram,  model,  applied  art,  motion  picture  or  other  audio- 
visual work,  book,  magazine,  newspaper,  periodical,  data 
base,  electronic  information  service,  electronic  publication, 
or  similar  publication; 

(ii)  any  merchandising  item  or  advertising,  pro- 
motional, descriptive,  covering,  or  packaging  material  or 
container; 

(iii)  any  portion  or  part  of  any  item  described  in  clause 
(i)  or  (ii); 

(B)  any  work  made  for  hire;  or 

(C)  any  work  not  subject  to  copyright  protection  under 
this  title. 

A  "work  of  the  United  States  Government"  is  a  work  pre- 
pared by  an  officer  or  employee  of  the  United  States  Govern- 
ment as  part  of  that  person's  official  duties. 

A  "work  made  for  hire"  is — 

(1)  a  work  prepared  by  an  employee  within  the  scope 
of  his  or  her  employment;  or 

(2)  a  work  specially  ordered  or  commissioned  for  use 
as  a  contribution  to  a  collective  work,  as  a  part  of  a  motion 
picture  or  other  audiovisual  work,  as  a  translation,  as  a 
supplementary  work,  as  a  compilation,  as  an  instructional 
text,  as  a  test,  as  answer  material  for  a  test,  or  as  an 
atlas,  if  the  parties  expressly  agree  in  a  written  instru- 
ment signed  by  them  that  the  work  shall  be  considered  a 
work  made  for  hire.  For  the  purpose  of  the  foregoing  sen- 
tence, a  "supplementary  work"  is  a  work  prepared  for  pub- 
lication as  a  secondary  adjunct  to  a  work  by  another  au- 
thor for  the  purpose  of  introducing,  concluding,  illus- 
trating, explaining,  revising,  commenting  upon,  or  assist- 
ing in  the  use  of  the  other  work,  such  as  forewords, 
afterwords,  pictorial  illustrations,  maps,  charts,  tables,  edi- 
torial notes,  musical  arrangements,  answer  material  for 
tests,  bibliographies,  appendixes,  and  indexes,  and  an 
"instructional  text"  is  a  literary,  pictorial,  or  graphic  work 
prepared  for  publication  and  with  the  purpose  of  use  in 
systematic  instructional  activities. 

In  determining  whether  any  work  is  eligible  to  be  considered 
a  work  made  for  hire  under  paragraph  (2),  neither  the  amend- 
ment contained  in  section  1011(d)  of  the  Intellectual  Property 
and  Communications  Omnibus  Reform  Act  of  1999,  as  enacted 
by  section  1000(a)(9)  of  Public  Law  106-113,  nor  the  deletion 
of  the  words  added  by  that  amendment — 
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(A)  shall  be  considered  or  otherwise  given  any  legal 
significance,  or 

(B)  shall  be  interpreted  to  indicate  congressional  ap- 
proval or  disapproval  of,  or  acquiescence  in,  any  judicial 
determination, 

by  the  courts  or  the  Copyright  Office.  Paragraph  (2)  shall  be 
interpreted  as  if  both  section  2(a)(1)  of  the  Work  Made  For 
Hire  and  Copyright  Corrections  Act  of  2000  and  section  1011(d) 
of  the  Intellectual  Property  and  Communications  Omnibus  Re- 
form Act  of  1999,  as  enacted  by  section  1000(a)(9)  of  PubHc 
Law  106-113,  were  never  enacted,  and  without  regard  to  any 
inaction  or  awareness  by  the  Congress  at  any  time  of  any  judi- 
cial determinations. 

The  terms  "WTO  Agreement"  and  "WTO  member  country" 
have  the  meanings  given  those  terms  in  paragraphs  (9)  and 
(10),  respectively,  of  section  2  of  the  Uruguay  Round  Agree- 
ments Act. 


§  104.  Subject  matter  of  copyright:  National  origin 

(a)  Unpublished  Works. — The  works  specified  by  sections  102 
and  103,  while  unpublished,  are  subject  to  protection  under  this 
title  without  regard  to  the  nationality  or  domicile  of  the  author. 

(b)  Published  Works. — The  works  specified  by  sections  102 
and  103,  when  published,  are  subject  to  protection  under  this  title 
if— 

(1)  on  the  date  of  first  publication,  one  or  more  of  the  au- 
thors is  a  national  or  domiciliary  of  the  United  States,  or  is  a 
national,  domiciliary,  or  sovereign  authority  of  a  treaty  party, 
or  is  a  stateless  person,  wherever  that  person  may  be  domi- 
ciled; or 

(2)  the  work  is  first  published  in  the  United  States  or  in 
a  foreign  nation  that,  on  the  date  of  first  publication,  is  a 
treaty  party;  or 

(3)  the  work  is  a  sound  recording  that  was  first  fixed  in  a 
treaty  party;  or 

(4)  the  work  is  a  pictorial,  graphic,  or  sculptural  work  that 
is  incorporated  in  a  building  or  other  structure,  or  an  architec- 
tural work  that  is  embodied  in  a  building  and  the  building  or 
structure  is  located  in  the  United  States  or  a  treaty  party;  or 

(5)  the  work  is  first  published  by  the  United  Nations  or 
any  of  its  specialized  agencies,  or  by  the  Organization  of  Amer- 
ican States;  or 

(6)  the  work  comes  within  the  scope  of  a  Presidential  proc- 
lamation. Whenever  the  President  finds  that  a  particular  for- 
eign nation  extends,  to  works  by  authors  who  are  nationals  or 
domiciliaries  of  the  United  States  or  to  works  that  are  first 
published  in  the  United  States,  copyright  protection  on  sub- 
stantially the  same  basis  as  that  on  which  the  foreign  nation 
extends  protection  to  works  of  its  own  nationals  and  domicil- 
iaries and  works  first  published  in  that  nation,  the  President 
may   by   proclamation   extend   protection   under   this   title   to 


731 U.S.  CODE  PROVISIONS Sec.  108 

works  of  which  one  or  more  of  the  authors  is,  on  the  date  of 
first  pubhcation,  a  national,  domicihary,  or  sovereign  authority 
of  that  nation,  or  which  was  first  pubhshed  in  that  nation.  The 
President  may  revise,  suspend,  or  revoke  any  such  proclama- 
tion  or   impose    any   conditions   or   limitations   on   protection 
under  a  proclamation. 
For  purposes  of  paragraph  (2),  a  work  that  is  pubhshed  in  the 
United  States  or  a  treaty  party  within  30  days  after  publication  in 
a  foreign  nation  that  is  not  a  treaty  party  shall  be  considered  to 
be  first  published  in  the  United  States  or  such  treaty  party,  as  the 
case  may  be. 

(c)  Effect  of  Berne  Convention.— No  right  or  interest  in  a 
work  eligible  for  protection  under  this  title  may  be  claimed  by  vir- 
tue of,  or  in  reliance  upon,  the  provisions  of  the  Berne  Convention, 
or  the  adherence  of  the  United  States  thereto.  Any  rights  in  a  work 
eligible  for  protection  under  this  title  that  derive  from  this  title, 
other  Federal  or  State  statutes,  or  the  common  law,  shall  not  be 
expanded  or  reduced  by  virtue  of,  or  in  reliance  upon,  the  provi- 
sions of  the  Berne  Convention,  or  the  adherence  of  the  United 
States  thereto. 

(d)  1  Effect  of  Phonograms  Treaties.— Notwithstanding  the 
provisions  of  subsection  (b),  no  works  other  than  sound  recordings 
shall  be  eligible  for  protection  under  this  title  solely  by  virtue  of 
the  adherence  of  the  United  States  to  the  Geneva  Phonograms 
Convention  or  the  WIPO  Performances  and  Phonograms  Treaty. 


H08.  Limitations  on  exclusive  rights:  Reproduction  by  li- 
braries and  archives  ^ 

(a)  Except  as  otherwise  provided  in  this  title  and  notwith- 
standing the  provisions  of  section  106,  it  is  not  an  infringement  of 


iThis  subsection  was  added  by  section  102(bK2)  of  the  Digital  Millennium  Copyright  Act  (P.L. 
105-304).  Section  105(bK2MC)  of  such  Act  provides  this  subsection  shall  take  effect  upon  the 
entry  into  force  of  the  WIPO  Performances  and  Phonograms  Treaty  with  respect  to  the  United 
States. 

2  Section  403  of  the  Digital  Millennium  Copyright  Act  (Public  Law  105-304)  provides  as  fol- 
lows; 

SEC.  403.  LIMITATIONS  ON  EXCLUSIVE  RIGHTS;  DISTANCE  EDUCATION. 

(a)  Recommendations  by  Register  of  Copyrights.— Not  later  than  6  months  after  the  date 
of  the  enactment  of  this  Act,  the  Register  of  Copyrights,  after  consultation  with  representatives 
of  copyright  owners,  nonprofit  educational  institutions,  and  nonprofit  libraries  and  archives, 
shaU  submit  to  the  Congress  recommendations  on  how  to  promote  distance  education  through 
digital  technologies,  including  interactive  digital  networks,  while  maintaining  an  appropriate 
balance  between  the  rights  of  copyright  owners  and  the  needs  of  users  of  copyrighted  works. 
Such  recommendations  shall  include  any  legislation  the  Register  of  Copyrights  considers  appro- 
priate to  achieve  the  objective  described  in  the  preceding  sentence. 

(h)  Factors. — In  formulating  recommendations  under  subsection  (a),  the  Register  of  Copy- 
rights shall  consider — 

(1)  the  need  for  an  exemption  from  exclusive  rights  of  copyright  owners  for  distance  edu- 
cation through  digital  networks; 

(2)  the  categories  of  works  to  be  included  under  any  distance  education  exemption; 

(3)  the  extent  of  appropriate  quantitative  limitations  on  the  portions  of  works  that  may 
be  used  under  any  distance  education  exemption; 

(4)  the  parties  who  should  be  entitled  to  the  benefits  of  any  distance  education  exemption; 

(5)  the  parties  who  should  be  designated  as  eligible  recipients  of  distance  education  mate- 
rials under  any  distance  education  exemption; 

(6)  whether  and  what  types  of  technological  measures  can  or  should  be  employed  to  safe- 
guard against  unauthorized  access  to,  and  use  or  retention  of,  copyrighted  materials  as  a 
condition  of  eligibility  for  any  distance  education  exemption,  including,  in  light  of  developing 

Continued 
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copyright  for  a  library  or  archives,  or  any  of  its  employees  acting 
within  the  scope  of  their  employment,  to  reproduce  no  more  than 
one  copy  or  phonorecord  of  a  work,  except  as  provided  in  sub- 
sections (b)  and  (c),  or  to  distribute  such  copy  or  phonorecord, 
under  the  conditions  specified  by  this  section,  if — 

(1)  the  reproduction  or  distribution  is  made  without  any 
purpose  of  direct  or  indirect  commercial  advantage; 

(2)  the  collections  of  the  library  or  archives  are  (i)  open  to 
the  public,  or  (ii)  available  not  only  to  researchers  affiliated 
with  the  library  or  archives  or  with  the  institution  of  which  it 
is  a  part,  but  also  to  other  persons  doing  research  in  a  special- 
ized field;  and 

(3)  the  reproduction  or  distribution  of  the  work  includes  a 
notice  of  copyright  that  appears  on  the  copy  or  phonorecord 
that  is  reproduced  under  the  provisions  of  this  section,  or  in- 
cludes a  legend  stating  that  the  work  may  be  protected  by 
copyright  if  no  such  notice  can  be  found  on  the  copy  or  phono- 
record that  is  reproduced  under  the  provisions  of  this  section. 

(b)  The  rights  of  reproduction  and  distribution  under  this  sec- 
tion apply  to  three  copies  or  phonorecords  of  an  unpublished  work 
duplicated  solely  for  purposes  of  preservation  and  security  or  for 
deposit  for  research  use  in  another  library  or  archives  of  the  type 
described  by  clause  (2)  of  subsection  (a),  if — 

(1)  the  copy  or  phonorecord  reproduced  is  currently  in  the 
collections  of  the  library  or  archives;  and 

(2)  any  such  copy  or  phonorecord  that  is  reproduced  in  dig- 
ital format  is  not  otherwise  distributed  in  that  format  and  is 
not  made  available  to  the  public  in  that  format  outside  the 
premises  of  the  library  or  archives. 

(c)  The  right  of  reproduction  under  this  section  applies  to  three 
copies  or  phonorecords  of  a  published  work  duplicated  solely  for  the 
purpose  of  replacement  of  a  copy  or  phonorecord  that  is  damaged, 
deteriorating,  lost,  or  stolen,  or  if  the  existing  format  in  which  the 
work  is  stored  has  become  obsolete,  if — 

(1)  the  library  or  archives  has,  after  a  reasonable  effort, 
determined  that  an  unused  replacement  cannot  be  obtained  at 
a  fair  price;  and 

(2)  any  such  copy  or  phonorecord  that  is  reproduced  in  dig- 
ital format  is  not  made  available  to  the  public  in  that  format 
outside  the  premises  of  the  library  or  archives  in  lawful  posses- 
sion of  such  copy. 

For  purposes  of  this  subsection,  a  format  shall  be  considered  obso- 
lete if  the  machine  or  device  necessary  to  render  perceptible  a  work 
stored  in  that  format  is  no  longer  manufactured  or  is  no  longer  rea- 
sonably available  in  the  commercial  marketplace. 

(d)  The  rights  of  reproduction  and  distribution  under  this  sec- 
tion apply  to  a  copy,  made  from  the  collection  of  a  library  or  ar- 
chives where  the  user  makes  his  or  her  request  or  from  that  of  an- 


technological  capabilities,  the  exemption  set  out  in  section  110(2)  of  title  17,  United  States 
Code; 

(7)  the  extent  to  which  the  availability  of  licenses  for  the  use  of  copyrighted  works  in  dis- 
tance education  through  interactive  digital  networks  should  be  considered  in  assessing  eligi- 
bility for  any  distance  education  exemption;  and 

(8)  such  other  issues  relating  to  distance  education  through  interactive  digital  networks 
that  the  Register  considers  appropriate. 
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other  library  or  archives,  of  no  more  than  one  article  or  other  con- 
tribution to  a  cop3n-ighted  collection  or  periodical  issue,  or  to  a  copy 
or  phonorecord  of  a  small  part  of  any  other  copyrighted  work,  if — 

(1)  the  copy  or  phonorecord  becomes  the  property  of  the 
user,  and  the  library  or  archives  has  had  no  notice  that  the 
copy  or  phonorecord  would  be  used  for  any  purpose  other  than 
private  study,  scholarship,  or  research;  and 

(2)  the  library  or  archives  displays  prominently,  at  the 
place  where  orders  are  accepted,  and  includes  on  its  order 
form,  a  warning  of  copyright  in  accordance  with  requirements 
that  the  Register  of  Copyrights  shall  prescribe  by  regulation. 

(e)  The  rights  of  reproduction  and  distribution  under  this  sec- 
tion apply  to  the  entire  work,  or  to  a  substantial  part  of  it,  made 
from  the  collection  of  a  library  or  archives  where  the  user  makes 
his  or  her  request  or  from  that  of  another  library  or  archives,  if  the 
library  or  archives  has  first  determined,  on  the  basis  of  a  reason- 
able investigation,  that  a  copy  or  phonorecord  of  the  copyrighted 
work  cannot  be  obtained  at  a  fair  price,  if — 

(1)  the  copy  or  phonorecord  becomes  the  property  of  the 
user,  and  the  library  or  archives  has  had  no  notice  that  the 
copy  or  phonorecord  would  be  used  for  any  purpose  other  than 
private  study,  scholarship,  or  research;  and 

(2)  the  library  or  archives  displays  prominently,  at  the 
place  where  orders  are  accepted,  and  includes  on  its  order 
form,  a  warning  of  copyright  in  accordance  with  requirements 
that  the  Register  of  Copyrights  shall  prescribe  by  regulation. 

(f)  Nothing  in  this  section — 

(1)  shall  be  construed  to  impose  liability  for  copyright 
infringement  upon  a  library  or  archives  or  its  employees  for 
the  unsupervised  use  of  reproducing  equipment  located  on  its 
premises:  Provided,  That  such  equipment  displays  a  notice 
that  the  making  of  a  copy  may  be  subject  to  the  copyright  law; 

(2)  excuses  a  person  who  uses  such  reproducing  equipment 
or  who  requests  a  copy  or  phonorecord  under  subsection  (d) 
from  liability  for  copyright  infringement  for  any  such  act,  or  for 
any  later  use  of  such  copy  or  phonorecord,  if  it  exceeds  fair  use 
as  provided  by  section  107; 

(3)  shall  be  construed  to  limit  the  reproduction  and  dis- 
tribution by  lending  of  a  limited  number  of  copies  and  excerpts 
by  a  library  or  archives  of  an  audiovisual  news  program,  sub- 
ject to  clauses  (1),  (2),  and  (3)  of  subsection  (a);  or 

(4)  in  any  way  affects  the  right  of  fair  use  as  provided  by 
section  107,  or  any  contractual  obligations  assumed  at  any 
time  by  the  library  or  archives  when  it  obtained  a  copy  or  pho- 
norecord of  a  work  in  its  collections. 

(g)  The  rights  of  reproduction  and  distribution  under  this  sec- 
tion extend  to  the  isolated  and  unrelated  reproduction  or  distribu- 
tion of  a  single  copy  or  phonorecord  of  the  same  material  on  sepa- 
rate occasions,  but  do  not  extend  to  cases  where  the  library  or  ar- 
chives, or  its  employee — 

(1)  is  aware  or  has  substantial  reason  to  believe  that  it  is 
engaging  in  the  related  or  concerted  reproduction  or  distribu- 
tion of  multiple  copies  or  phonorecords  of  the  same  material, 
whether  made  on  one  occasion  or  over  a  period  of  time,  and 
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whether  intended  for  aggregate  use  by  one  or  more  individuals 
or  for  separate  use  by  the  individual  members  of  a  group;  or 
(2)  engages  in  the  systematic  reproduction  or  distribution 
of  single  or  multiple  copies  or  phonorecords  of  material  de- 
scribed in  subsection  (d):  Provided,  That  nothing  in  this  clause 
prevents  a  library  or  archives  from  participating  in  interlibrary 
arrangements  that  do  not  have,  as  their  purpose  or  effect,  that 
the  library  or  archives  receiving  such  copies  or  phonorecords 
for  distribution  does  so  in  such  aggregate  quantities  as  to  sub- 
stitute for  a  subscription  to  or  purchase  of  such  work. 
(h)(1)  For  purposes  of  this  section,  during  the  last  20  years  of 
any  term  of  copjright  of  a  published  work,  a  library  or  archives, 
including  a  nonprofit  educational  institution  that  functions  as  such, 
may  reproduce,  distribute,  display,  or  perform  in  facsimile  or  dig- 
ital form  a  copy  or  phonorecord  of  such  work,  or  portions  thereof, 
for  purposes  of  preservation,  scholarship,  or  research,  if  such  li- 
brary or  archives  has  first  determined,  on  the  basis  of  a  reasonable 
investigation,   that  none  of  the  conditions   set  forth  in  subpara- 
graphs (A),  (B),  and  (C)  of  paragraph  (2)  apply. 

(2)  No  reproduction,  distribution,  display,  or  performance  is 
authorized  under  this  subsection  if — 

(A)  the  work  is  subject  to  normal  commercial  exploitation; 

(B)  a  copy  or  phonorecord  of  the  work  can  be  obtained  at 
a  reasonable  price;  or 

(C)  the  copyright  owner  or  its  agent  provides  notice  pursu- 
ant to  regulations  promulgated  by  the  Register  of  Copyrights 
that  either  of  the  conditions  set  forth  in  subparagraphs  (A)  and 
(B)  applies. 

(3)  The  exemption  provided  in  this  subsection  does  not  apply 
to  any  subsequent  uses  by  users  other  than  such  library  or  ar- 
chives. 

(i)  The  rights  of  reproduction  and  distribution  under  this  sec- 
tion do  not  apply  to  a  musical  work,  a  pictorial,  graphic  or  sculp- 
tural work,  or  a  motion  picture  or  other  audiovisual  work  other 
than  an  audiovisual  work  dealing  with  news,  except  that  no  such 
limitation  shall  apply  with  respect  to  rights  granted  by  subsections 
(b),  (c),  and  (h),  or  with  respect  to  pictorial  or  gp^aphic  works  pub- 
lished as  illustrations,  diagrams,  or  similar  adjuncts  to  works  of 
which  copies  are  reproduced  or  distributed  in  accordance  with  sub- 
sections (d)  and  (e). 


§111.  Limitations    on    exclusive    rights:    Secondary    trans- 
missions 

(a)  Certain  Secondary  Transmissions  Exempted.— The  sec- 
ondary transmission  of  a  performance  or  display  of  a  work  em- 
bodied in  a  primary  transmission  is  not  an  infringement  of  copy- 
right if — 

(1)  the  secondary  transmission  is  not  made  by  a  cable  sys- 
tem, and  consists  entirely  of  the  relaying,  by  the  management 
of  a  hotel,  apartment  house,  or  similar  establishment,  of  sig- 
nals transmitted  by  a  broadcast  station  licensed  by  the  Federal 
Communications  Commission,  within  the  local  service  area  of 
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such  station,  to  the  private  lodgings  of  guests  or  residents  of 
such  estabhshment,  and  no  direct  charge  is  made  to  see  or 
hear  the  secondary  transmission;  or 

(2)  the  secondary  transmission  is  made  solely  for  the  pur- 
pose and  under  the  conditions  specified  by  clause  (2)  of  section 
110;  or 

(3)  the  secondary  transmission  is  made  by  any  carrier  who 
has  no  direct  or  indirect  control  over  the  content  or  selection 
of  the  primary  transmission  or  over  the  particular  recipients  of 
the  secondary  transmission,  and  whose  activities  with  respect 
to  the  secondary  transmission  consist  solely  of  providing  wires, 
cables,  or  other  communications  channels  for  the  use  of  others: 
Provided,  That  the  provisions  of  this  clause  extend  only  to  the 
activities  of  said  carrier  with  respect  to  secondary  trans- 
missions and  do  not  exempt  from  liability  the  activities  of  oth- 
ers with  respect  to  their  own  primary  or  secondary  trans- 
missions; 

(4)  the  secondary  transmission  is  made  by  a  satellite  car- 
rier pursuant  to  a  statutory  license  under  section  119;  or 

(5)  the  secondary  transmission  is  not  made  by  a  cable  sys- 
tem but  is  made  by  a  governmental  body,  or  other  nonprofit 
organization,  without  any  purpose  of  direct  or  indirect  commer- 
cial advantage,  and  without  charge  to  the  recipients  of  the  sec- 
ondary transmission  other  than  assessments  necessary  to  de- 
fray the  actual  and  reasonable  costs  of  maintaining  and  oper- 
ating the  secondary  transmission  service. 

(b)  Secondaey  Transmission  of  Primary  Transmission  to 
Controlled  Group. — Notwithstanding  the  provisions  of  sub- 
sections (a)  and  (c),  the  secondary  transmission  to  the  public  of  a 
performance  or  display  of  a  work  embodied  in  a  primary  trans- 
mission is  actionable  as  an  act  of  infringement  under  section  501, 
and  is  fully  subject  to  the  remedies  provided  by  sections  502 
through  506  and  509,  if  the  primary  transmission  is  not  made  for 
reception  by  the  public  at  large  but  is  controlled  and  limited  to 
reception  by  particular  members  of  the  public:  Provided,  however, 
That  such  secondary  transmission  is  not  actionable  as  an  act  of 
infringement  if — 

(1)  the  primary  transmission  is  made  by  a  broadcast  sta- 
tion licensed  by  the  Federal  Communications  Commission;  and 

(2)  the  carriage  of  the  signals  comprising  the  secondary 
transmission  is  required  under  the  rules,  regulations,  or 
authorizations  of  the  Federal  Communications  Commission; 
and 

(3)  the  signal  of  the  primary  transmitter  is  not  altered  or 
changed  in  any  way  by  the  secondary  transmitter. 

(c)  Secondary  Transmissions  by  Cable  Systems.— 

(1)  Subject  to  the  provisions  of  clauses  (2),  (3),  and  (4)  of 
this  subsection  and  section  114(d),  secondary  transmissions  to 
the  public  by  a  cable  system  of  a  performance  or  display  of  a 
work  embodied  in  a  primary  transmission  made  by  a  broadcast 
station  licensed  by  the  Federal  Communications  Commission 
or  by  an  appropriate  governmental  authority  of  Canada  or 
Mexico  shall  be  subject  to  statutory  licensing  upon  compliance 
with  the  requirements  of  subsection  (d)  where  the  carriage  of 
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the  signals  comprising  the  secondary  transmission  is  permis- 
sible under  the  rules,  regulations,  or  authorizations  of  the  Fed- 
eral Communications  Commission. 

(2)  Notwithstanding  the  provisions  of  clause  (1)  of  this  sub- 
section, the  willful  or  repeated  secondary  transmission  to  the 
public  iDy  a  cable  system  of  a  primary  transmission  made  by  a 
broadcast  station  licensed  by  the  Federal  Communications 
Commission  or  by  an  appropriate  governmental  authority  of 
Canada  or  Mexico  and  embodying  a  performance  or  display  of 
a  work  is  actionable  as  an  act  of  infringement  under  section 
501,  and  is  fully  subject  to  the  remedies  provided  by  sections 
502  through  506  and  509,  in  the  following  cases: 

(A)  where  the  carriage  of  the  signals  comprising  the 
secondary  transmission  is  not  permissible  under  the  rules, 
regulations,  or  authorizations  of  the  Federal  Communica- 
tions Commission;  or 

(B)  where  the  cable  system  has  not  deposited  the 
statement  of  account  and  royalty  fee  required  by  sub- 
section (d). 

(3)  Notwithstanding  the  provisions  of  clause  (1)  of  this  sub- 
section and  subject  to  the  provisions  of  subsection  (e)  of  this 
section,  the  secondary  transmission  to  the  public  by  a  cable 
system  of  a  performance  or  display  of  a  work  embodied  in  a 
primary  transmission  made  by  a  broadcast  station  licensed  by 
the  Federal  Communications  Commission  or  by  an  appropriate 
governmental  authority  of  Canada  or  Mexico  is  actionable  as 
an  act  of  infringement  under  section  501,  and  is  fully  subject 
to  the  remedies  provided  by  sections  502  through  506  and  sec- 
tions 509  and  510,  if  the  content  of  the  particular  program  in 
which  the  performance  or  display  is  embodied,  or  any  con  mer- 
cial  advertising  or  station  announcements  transmitted  by  the 
primary  transmitter  during,  or  immediately  before  or  after,  the 
transmission  of  such  program,  is  in  any  way  willfully  altered 
by  the  cable  system  through  changes,  deletions,  or  additions, 
except  for  the  alteration,  deletion,  or  substitution  of  commer- 
cial advertisements  performed  by  those  engaged  in  television 
commercial  advertising  market  research:  Provided,  That  the 
research  company  has  obtained  the  prior  consent  of  the  adver- 
tiser who  has  purchased  the  original  commercial  advertise- 
ment, the  television  station  broadcasting  that  commercial 
advertisement,  and  the  cable  system  performing  the  secondary 
transmission:  And  provided  ftirther.  That  such  commercial 
alteration,  deletion,  or  substitution  is  not  performed  for  the 
purpose  of  deriving  income  from  the  sale  of  that  commercial 
time. 

(4)  Notwithstanding  the  provisions  of  clause  (1)  of  this  sub- 
section, the  secondary  transmission  to  the  public  by  a  cable 
system  of  a  performance  or  display  of  a  work  embodied  in  a 
primary  transmission  made  by  a  broadcast  station  licensed  by 
an  appropriate  governmental  authority  of  Canada  or  Mexico  is 
actionable  as  an  act  of  infringement  under  section  501,  and  is 
fully  subject  to  the  remedies  provided  by  sections  502  through 
506  and  section  509,  if  (A)  with  respect  to  Canadian  signals, 
the  community  of  the  cable  system  is  located  more  than  150 
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miles  from  the  United  States-Canadian  border  and  is  also  lo- 
cated south  of  the  forty-second  parallel  of  latitude,  or  (B)  with 
respect  to  Mexican  signals,  the  secondary  transmission  is  made 
by  a  cable  system  which  received  the  primary  transmission  by 
means  other  than  direct  interception  of  a  free  space  radio  wave 
emitted  by  such  broadcast  television  station,  unless  prior  to 
April  15,  1976,  such  cable  system  was  actually  carrying,  or  was 
specifically  authorized  to  carry,  the  signal  of  such  foreign  sta- 
tion on  the  system  pursuant  to  the  rules,  regulations,  or 
authorizations  of  the  Federal  Communications  Commission, 
(d)  Statutory  License  for  Secondary  Transmissions  by 
Cable  Systems. — 

(1)  A  cable  system  whose  secondary  transmissions  have 
been  subject  to  statutory  licensing  under  subsection  (c)  shall, 
on  a  semiannual  basis,  deposit  with  the  Register  of  Copyrights, 
in  accordance  with  requirements  that  the  Register  shall  pre- 
scribe by  regulation — 

(A)  a  statement  of  account,  covering  the  six  months 
next  preceding,  specifying  the  number  of  channels  on 
which  the  cable  system  made  secondary  transmissions  to 
its  subscribers,  the  names  and  locations  of  all  primary 
transmitters  whose  transmissions  were  fiirther  trans- 
mitted by  the  cable  system,  the  total  number  of  sub- 
scribers, the  gross  amounts  paid  to  the  cable  system  for 
the  basic  service  of  providing  secondary  transmissions  of 
primary  broadcast  transmitters,  and  such  other  data  as 
the  Register  of  Copyrights  may  from  time  to  time  prescribe 
by  regulation.  In  determining  the  total  number  of  sub- 
scribers and  the  gross  amounts  paid  to  the  cable  system 
for  the  basic  service  of  providing  secondary  transmissions 
of  primary  broadcast  transmitters,  the  system  shall  not  in- 
clude subscribers  and  amounts  collected  from  subscribers 
receiving  secondary  transmissions  pursuant  to  section  119. 
Such  statement  shall  also  include  a  special  statement  of 
account  covering  any  nonnetwork  television  programming 
that  was  carried  by  the  cable  system  in  whole  or  in  part 
beyond  the  local  service  area  of  the  primary  transmitter, 
under  rules,  regulations,  or  authorizations  of  the  Federal 
Communications  Commission  permitting  the  substitution 
or  addition  of  signals  under  certain  circumstances,  to- 
gether with  logs  showing  the  times,  dates,  stations,  and 
programs  involved  in  such  substituted  or  added  carriage; 
and 

(B)  except  in  the  case  of  a  cable  system  whose  royalty 
is  specified  in  subclause  (C)  or  (D),  a  total  royalty  fee  for 
the  period  covered  by  the  statement,  computed  on  the 
basis  of  specified  percentages  of  the  gross  receipts  from 
subscribers  to  the  cable  service  during  said  period  for  the 
basic  service  of  providing  secondary  transmissions  of  pri- 
mary broadcast  transmitters,  as  follows: 

(i)  0.675  of  1  per  centum  of  such  gross  receipts  for 
the  privilege  of  further  transmitting  any  nonnetwork 
programming  of  a  primary  transmitter  in  whole  or  in 
part  beyond  the  local  service  area  of  such  primary 
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transmitter,  such  amount  to  be  applied  against  the 

fee,    if   any,    payable    pursuant    to    paragraphs    (ii) 

through  (iv); 

(ii)  0.675  of  1  per  centum  of  such  gross  receipts  for 

the  first  distant  signal  equivalent; 

(iii)  0.425  of  1  per  centum  of  such  gross  receipts 

for  each  of  the  second,  third,  and  fourth  distant  signal 

equivalents; 

(iv)  0.2  of  1  per  centum  of  such  gross  receipts  for 

the  fifth  distant  signal  equivalent  and  each  additional 

distant  signal  equivalent  thereafter;  and 
in  computing  the  amounts  payable  under  paragraphs  (ii) 
through  (iv),  above,  any  fraction  of  a  distant  signal  equiva- 
lent shall  be  computed  at  its  fractional  value  and,  in  the 
case  of  any  cable  system  located  partly  within  and  partly 
without  the  local  service  area  of  a  primary  transmitter, 
gross  receipts  shall  be  limited  to  those  gross  receipts  de- 
rived from  subscribers  located  without  the  local  service 
area  of  such  primary  transmitter;  and 

(C)  if  the  actual  gross  receipts  paid  by  subscribers  to 
a  cable  system  for  the  period  covered  by  the  statement  for 
the  basic  service  of  providing  secondary  transmissions  of 
primary  broadcast  transmitters  total  $80,000  or  less,  gross 
receipts  of  the  cable  system  for  the  purpose  of  this  sub- 
clause shall  be  computed  by  subtracting  from  such  actual 
gross  receipts  the  amount  by  which  $80,000  exceeds  such 
actual  gross  receipts,  except  that  in  no  case  shall  a  cable 
system's  gross  receipts  be  reduced  to  less  than  $3,000.  The 
royalty  fee  payable  under  this  subclause  shall  be  0.5  of  1 
per  centum,  regardless  of  the  number  of  distant  signal 
equivalents,  if  any;  and 

(D)  if  the  actual  gross  receipts  paid  by  subscribers  to 
a  cable  system  for  the  period  covered  by  the  statement,  for 
the  basic  service  of  providing  secondary  transmissions  of 
primary  broadcast  transmitters,  are  more  than  $80,000 
but  less  than  $160,000,  the  royalty  fee  payable  under  this 
subclause  shall  be  (i)  0.5  of  1  per  centum  of  any  gross  re- 
ceipts up  to  $80,000;  and  (ii)  1  per  centum  of  any  gross  re- 
ceipts in  excess  of  $80,000  but  less  than  $160,000,  regard- 
less of  the  number  of  distant  signal  equivalents,  if  any. 

(2)  The  Register  of  Copyrights  shall  receive  all  fees  depos- 
ited under  this  section  and,  after  deducting  the  reasonable 
costs  incurred  by  the  Copyright  Office  under  this  section,  shall 
deposit  the  balance  in  the  Treasury  of  the  United  States,  in 
such  manner  as  the  Secretary  of  the  Treasury  directs.  All 
funds  held  by  the  Secretary  of  the  Treasury  shall  be  invested 
in  interest-bearing  United  States  securities  for  later  distribu- 
tion with  interest  by  the  Librarian  of  Congress  in  the  event  no 
controversy  over  distribution  exists,  or  by  the  Copyright  Roy- 
alty Judges.  1  in  the  event  a  controversy  over  such  distribution 
exists. 


So  in  original.  The  period  probably  should  not  appear. 
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(3)  The  royalty  fees  thus  deposited  shall,  in  accordance 
with  the  procedures  provided  by  clause  (4),  be  distributed  to 
those  among  the  following  copyright  owners  who  claim  that 
their  works  were  the  subject  of  secondary  transmissions  by 
cable  systems  during  the  relevant  semiannual  period: 

(A)  any  such  owner  whose  work  was  included  in  a  sec- 
ondary transmission  made  by  a  cable  system  of  a  nonnet- 
work  television  program  in  whole  or  in  part  beyond  the 
local  service  area  of  the  primary  transmitter;  and 

(B)  any  such  owner  whose  work  was  included  in  a  sec- 
ondary transmission  identified  in  a  special  statement  of 
account  deposited  under  clause  (1)(A); 

(C)  any  such  owner  whose  work  was  included  in  non- 
network  programming  consisting  exclusively  of  aural  sig- 
nals carried  by  a  cable  system  in  whole  or  in  part  beyond 
the  local  service  area  of  the  primary  transmitter  of  such 
programs. 

(4)  The  royalty  fees  thus  deposited  shall  be  distributed  in 
accordance  with  the  following  procedures: 

(A)  During  the  month  of  July  in  each  year,  every  per- 
son claiming  to  be  entitled  to  statutory  license  fees  for  sec- 
ondary transmissions  shall  file  a  claim  with  the  Cop3n:ight 
Royalty  Judges,  in  accordance  with  requirements  that  the 
Copyright  Royalty  Judges  shall  prescribe  by  regulation. 
Notwithstanding  any  provisions  of  the  antitrust  laws,  for 
purposes  of  this  clause  any  claimants  may  agree  among 
themselves  as  to  the  proportionate  division  of  statutory  li- 
censing fees  among  them,  may  lump  their  claims  together 
and  file  them  jointly  or  as  a  single  claim,  or  may  designate 
a  common  agent  to  receive  payment  on  their  behalf. 

(B)  After  the  first  day  of  August  of  each  year,  the 
Copyright  Royalty  Judges  shall  determine  whether  there 
exists  a  controversy  concerning  the  distribution  of  royalty 
fees.  If  the  Copyright  Royalty  Judges  determine  that  no 
such  controversy  exists,  the  Librarian  shall,  after  deduct- 
ing reasonable  administrative  costs  under  this  section,  dis- 
tribute such  fees  to  the  copyright  owners  entitled  to  such 
fees,  or  to  their  designated  agents.  If  the  Copyright  Roy- 
alty Judges  finds  ^  the  existence  of  a  controversy,  the 
Cop3rright  Royalty  Judges  shall,  pursuant  to  chapter  8  of 
this  title,  conduct  a  proceeding  to  determine  the  distribu- 
tion of  royalty  fees. 

(C)  During  the  pendency  of  any  proceeding  under  this 
subsection,  the  Copyright  Royalty  Judges  shall  withhold 
from  distribution  an  amount  sufficient  to  satisfy  all  claims 
with  respect  to  which  a  controversy  exists,  but  shall  have 
discretion  to  proceed  to  distribute  any  amounts  that  are 
not  in  controversy. 

(e)  nonsimultaneous  secondary  transmissions  by  cable 
Systems. — 

(1)  Notwithstanding  those  provisions  of  the  second  para- 
graph of  subsection  (f)  relating  to  nonsimultaneous  secondary 


'So  in  original.  Probably  should  read  "find". 
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transmissions  by  a  cable  system,  any  such  transmissions  are 
actionable  as  an  act  of  infringement  under  section  501,  and  are 
fully  subject  to  the  remedies  provided  by  sections  502  through 
506  and  sections  509  and  510,  unless — 

(A)  the  program  on  the  videotape  is  transmitted  no 
more  than  one  time  to  the  cable  system's  subscribers;  and 

(B)  the  copyrighted  program,  episode,  or  motion  pic- 
ture videotape,  including  the  commercials  contained  within 
such  program,  episode,  or  picture,  is  transmitted  without 
deletion  or  editing;  and 

(C)  an  owner  or  officer  of  the  cable  system  (i)  prevents 
the  duplication  of  the  videotape  while  in  the  possession  of 
the  system,  (ii)  prevents  unauthorized  duplication  while  in 
the  possession  of  the  facility  making  the  videotape  for  the 
system  if  the  system  owns  or  controls  the  facility,  or  takes 
reasonable  precautions  to  prevent  such  duplication  if  it 
does  not  own  or  control  the  facility,  (iii)  takes  adequate 
precautions  to  prevent  duplication  while  the  tape  is  being 
transported,  and  (iv)  subject  to  clause  (2),  erases  or  de- 
stroys, or  causes  the  erasure  or  destruction  of,  the  video- 
tape; and 

(D)  within  forty-five  days  after  the  end  of  each  cal- 
endar quarter,  an  owner  or  officer  of  the  cable  system  exe- 
cutes an  affidavit  attesting  (i)  to  the  steps  and  precautions 
taken  to  prevent  duplication  of  the  videotape,  and  (ii)  sub- 
ject to  clause  (2),  to  the  erasure  or  destruction  of  all  video- 
tapes made  or  used  during  such  quarter;  and 

(E)  such  owner  or  officer  places  or  causes  each  such 
affidavit,  and  affidavits  received  pursuant  to  clause  (2)(C, 
to  be  placed  in  a  file,  open  to  public  inspection,  at  bucb 
system's  main  office  in  the  community  where  the  trans- 
mission is  made  or  in  the  nearest  community  where  such 
system  maintains  an  ofBce;  and 

(F)  the  nonsimultaneous  transmission  is  one  that  the 
cable  system  would  be  authorized  to  transmit  under  the 
rules,  regulations,  and  authorizations  of  the  Federal  Com- 
munications Commission  in  effect  at  the  time  of  the  non- 
simultaneous  transmission  if  the  transmission  had  been 
made  simultaneously,  except  that  this  subclause  shall  not 
apply  to  inadvertent  or  accidental  transmissions. 

(2)  If  a  cable  system  transfers  to  any  person  a  videotape 
of  a  program  nonsimultaneously  transmitted  by  it,  such  trans- 
fer is  actionable  as  an  act  of  infringement  under  section  501, 
and  is  fully  subject  to  the  remedies  provided  by  sections  502 
through  506  and  509,  except  that,  pursuant  to  a  written,  non- 
profit contract  providing  for  the  equitable  sharing  of  the  costs 
of  such  videotape  and  its  transfer,  a  videotape  nonsimulta- 
neously transmitted  by  it,  in  accordance  with  clause  (1),  may 
be  transferred  by  one  cable  system  in  Alaska  to  another  system 
in  Alaska,  by  one  cable  system  in  Hawaii  permitted  to  make 
such  nonsimultaneous  transmissions  to  another  such  cable  sys- 
tem in  Hawaii,  or  by  one  cable  system  in  Guam,  the  Northern 
Mariana  Islands,  or  the  Trust  Territory  of  the  Pacific  Islands, 
to  another  cable  system  in  any  of  those  three  territories,  if — 
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(A)  each  such  contract  is  available  for  public  inspec- 
tion in  the  offices  of  the  cable  systems  involved,  and  a  copy 
of  such  contract  is  filed,  within  thirty  days  after  such  con- 
tract is  entered  into,  with  the  Copyright  Office  (which  Of- 
fice shall  make  each  such  contract  available  for  public 
inspection);  and 

(B)  the  cable  system  to  which  the  videotape  is  trans- 
ferred comphes  with  clause  (1)(A),  (B),  (C)(i),  (iii),  and  (iv), 
and 

(D)  through  (F);  and 

(C)  such  system  provides  a  copy  of  the  affidavit  re- 
quired to  be  made  in  accordance  with  clause  (1)(D)  to  each 
cable  system  making  a  previous  nonsimultaneous  trans- 
mission of  the  same  videotape. 

(3)  This  subsection  shall  not  be  construed  to  supersede  the 
exclusivity  protection  provisions  of  any  existing  agreement,  or 
any  such  agreement  hereafter  entered  into,  between  a  cable 
system  and  a  television  broadcast  station  in  the  area  in  which 
the  cable  system  is  located,  or  a  network  with  which  such  sta- 
tion is  affiliated. 

(4)  As  used  in  this  subsection,  the  term  "videotape",  and 
each  of  its  variant  forms,  means  the  reproduction  of  the  images 
and  sounds  of  a  program  or  programs  broadcast  by  a  television 
broadcast  station  licensed  by  the  Federal  Communications 
Commission,  regardless  of  the  nature  of  the  material  objects, 
such  as  tapes  or  films,  in  which  the  reproduction  is  embodied. 
(f)  Definitions. — As  used  in  this  section,  the  following  terms 

and  their  variant  forms  mean  the  following: 

A  "primary  transmission"  is  a  transmission  made  to  the 
public  by  the  transmitting  facility  whose  signals  are  being  re- 
ceived and  further  transmitted  by  the  secondary  transmission 
service,  regardless  of  where  or  when  the  performance  or  dis- 
play was  first  transmitted. 

A  "secondary  transmission"  is  the  further  transmitting  of 
a  primary  transmission  simultaneously  with  the  primary 
transmission,  or  nonsimultaneously  with  the  primary  trans- 
mission if  by  a  "cable  system"  not  located  in  whole  or  in  part 
within  the  boundary  of  the  forty-eight  contiguous  States,  Ha- 
waii, or  Puerto  Rico:  Provided,  however.  That  a  nonsimulta- 
neous further  transmission  by  a  cable  system  located  in  Ha- 
waii of  a  primary  transmission  shall  be  deemed  to  be  a  sec- 
ondary transmission  if  the  carriage  of  the  television  broadcast 
signal  comprising  such  further  transmission  is  permissible 
under  the  rules,  regulations,  or  authorizations  of  the  Federal 
Communications  Commission. 

A  "cable  system"  is  a  facility,  located  in  any  State,  Terri- 
tory, Trust  Territory,  or  Possession,  that  in  whole  or  in  part  re- 
ceives signals  transmitted  or  programs  broadcast  by  one  or 
more  television  broadcast  stations  licensed  by  the  Federal 
Communications  Commission,  and  makes  secondary  trans- 
missions of  such  signals  or  programs  by  wires,  cables,  micro- 
wave, or  other  communications  channels  to  subscribing  mem- 
bers of  the  public  who  pay  for  such  service.  For  purposes  of 
determining  the  royalty  fee  under  subsection  (d)(1),   two  or 
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more  cable  systems  in  contiguous  communities  under  common 
ownership  or  control  or  operating  from  one  headend  shall  be 
considered  as  one  system. 

The  "local  service  area  of  a  primary  transmitter",  in  the 
case  of  a  television  broadcast  station,  comprises  the  area  in 
which  such  station  is  entitled  to  insist  upon  its  signal  being  re- 
transmitted by  a  cable  system  pursuant  to  the  rules,  regula- 
tions, and  authorizations  of  the  Federal  Communications  Com- 
mission in  effect  on  April  15,  1976,  or  such  station's  television 
market  as  defined  in  section  76.55  (e)  of  title  47,  Code  of  Fed- 
eral Regulations  (as  in  effect  on  September  18,  1993),  or  any 
modifications  to  such  television  market  made,  on  or  after  Sep- 
tember 18,  1993,  pursuant  to  section  76.55(e)  or  76.59  of  title 
47  of  the  Code  of  Federal  Regulations,  or  in  the  case  of  a  tele- 
vision broadcast  station  licensed  by  an  appropriate  govern- 
mental authority  of  Canada  or  Mexico,  the  area  in  which  it 
would  be  entitled  to  insist  upon  its  signal  being  retransmitted 
if  it  were  a  television  broadcast  station  subject  to  such  rules, 
regulations,  and  authorizations.  In  the  case  of  a  low  power  tel- 
evision station,  as  defined  by  the  rules  and  regulations  of  the 
Federal  Communications  Commission,  the  "local  service  area  of 
a  primary  transmitter"  comprises  the  area  within  35  miles  of 
the  transmitter  site,  except  that  in  the  case  of  such  a  station 
located  in  a  standard  metropolitan  statistical  area  which  has 
one  of  the  50  largest  populations  of  all  standard  metropolitan 
statistical  areas  (based  on  the  1980  decennial  census  of  popu- 
lation taken  by  the  Secretary  of  Commerce),  the  number  of 
miles  shall  be  20  miles.  The  "local  service  area  of  a  primary 
transmitter",  in  the  case  of  a  radio  broadcast  station,  comprises 
the  primary  service  area  of  such  station,  pursuant  to  the  rules 
and  regulations  of  the  Federal  Communications  Commission. 

A  "distant  signal  equivalent"  is  the  value  assigned  to  the 
secondary  transmission  of  any  nonnetwork  television  program- 
ming carried  by  a  cable  system  in  whole  or  in  part  beyond  the 
local  service  area  of  the  primary  transmitter  of  such  program- 
ming. It  is  computed  by  assigning  a  value  of  one  to  each  inde- 
pendent station  and  a  value  of  one-quarter  to  each  network 
station  and  noncommercial  educational  station  for  the  nonnet- 
work programming  so  carried  pursuant  to  the  rules,  regula- 
tions, and  authorizations  of  the  Federal  Communications  Com- 
mission. The  foregoing  values  for  independent,  network,  and 
noncommercial  educational  stations  are  subject,  however,  to 
the  following  exceptions  and  limitations.  Where  the  rules  and 
regulations  of  the  Federal  Communications  Commission  re- 
quire a  cable  system  to  omit  the  further  transmission  of  a  par- 
ticular program  and  such  rules  and  regulations  also  permit  the 
substitution  of  another  program  embodying  a  performance  or 
display  of  a  work  in  place  of  the  omitted  transmission,  or 
where  such  rules  and  regulations  in  effect  on  the  date  of  enact- 
ment of  this  Act  permit  a  cable  system,  at  its  election,  to  effect 
such  deletion  and  substitution  of  a  nonlive  program  or  to  carry 
additional  programs  not  transmitted  by  primary  transmitters 
within  whose  local  service  area  the  cable  system  is  located,  no 
value  shall  be  assigned  for  the  substituted  or  additional  pro- 
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gram;  where  the  rules,  regulations,  or  authorizations  of  the 
Federal  Communications  Commission  in  effect  on  the  date  of 
enactment  of  this  Act  permit  a  cable  system,  at  its  election,  to 
omit  the  further  transmission  of  a  particular  program  and  such 
rules,  regulations,  or  authorizations  also  permit  the  substi- 
tution of  another  program  embodying  a  performance  or  display 
of  a  work  in  place  of  the  omitted  transmission,  the  value  as- 
signed for  the  substituted  or  additional  program  shall  be,  in 
the  case  of  a  live  program,  the  value  of  one  full  distant  signal 
equivalent  multiplied  by  a  fraction  that  has  as  its  numerator 
the  number  of  days  in  the  year  in  which  such  substitution  oc- 
curs and  as  its  denominator  the  number  of  days  in  the  year. 
In  the  case  of  a  station  carried  pursuant  to  the  late-night  or 
specialty  programming  rules  of  the  Federal  Communications 
Commission,  or  a  station  carried  on  a  part-time  basis  where 
full-time  carriage  is  not  possible  because  the  cable  system 
lacks  the  activated  channel  capacity  to  retransmit  on  a  full- 
time  basis  all  signals  which  it  is  authorized  to  carry,  the  val- 
ues for  independent,  network,  and  noncommercial  educational 
stations  set  forth  above,  as  the  case  may  be,  shall  be  multiplied 
by  a  fraction  which  is  equal  to  the  ratio  of  the  broadcast  hours 
of  such  station  carried  by  the  cable  system  to  the  total  broad- 
cast hours  of  the  station. 

A  "network  station"  is  a  television  broadcast  station  that 
is  owned  or  operated  by,  or  affiliated  with,  one  or  more  of  the 
television  networks  in  the  United  States  providing  nationwide 
transmissions,  and  that  transmits  a  substantial  part  of  the 
programming  supplied  by  such  networks  for  a  substantial  part 
of  that  station's  typical  broadcast  day. 

An  "independent  station"  is  a  commercial  television  broad- 
cast station  other  than  a  network  station. 

A  "noncommercial  educational  station"  is  a  television  sta- 
tion that  is  a  noncommercial  educational  broadcast  station  as 
defined  in  section  397  of  title  47. 

§  112.  Limitations  on  exclusive  rights:  Ephemeral  recordings 

(a)(1)  Notwithstanding  the  provisions  of  section  106,  and  ex- 
cept in  the  case  of  a  motion  picture  or  other  audiovisual  work,  it 
is  not  an  infringement  of  copyright  for  a  transmitting  organization 
entitled  to  transmit  to  the  public  a  performance  or  display  of  a 
work,  under  a  license,  including  a  statutory  license  under  section 
114(f),  or  transfer  of  the  copyright  or  under  the  limitations  on 
exclusive  rights  in  sound  recordings  specified  by  section  114(a),  or 
for  a  transmitting  organization  that  is  a  broadcast  radio  or  tele- 
vision station  licensed  as  such  by  the  Federal  Communications 
Commission  and  that  makes  a  broadcast  transmission  of  a  perform- 
ance of  a  sound  recording  in  a  digital  format  on  a  nonsubscription 
basis,  to  make  no  more  than  one  copy  or  phonorecord  of  a  par- 
ticular transmission  program  embodying  the  performance  or  dis- 
play, if— 

(A)  the  copy  or  phonorecord  is  retained  and  used  solely  by 
the  transmitting  organization  that  made  it,  and  no  further  cop- 
ies or  phonorecords  are  reproduced  from  it;  and 
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(B)  the  copy  or  phonorecord  is  used  solely  for  the  transmit- 
ting organization's  own  transmissions  within  its  local  service 
area,  or  for  purposes  of  archival  preservation  or  security;  and 

(C)  unless  preserved  exclusively  for  archival  purposes,  the 
copy  or  phonorecord  is  destroyed  within  six  months  from  the 
date  the  transmission  program  was  first  transmitted  to  the 
public. 

(2)  In  a  case  in  which  a  transmitting  organization  entitled  to 
make  a  copy  or  phonorecord  under  paragraph  (1)  in  connection 
with  the  transmission  to  the  public  of  a  performance  or  display  of 
a  work  is  prevented  from  making  such  copy  or  phonorecord  by  rea- 
son of  the  application  by  the  copyright  owner  of  technical  measures 
that  prevent  the  reproduction  of  the  work,  the  copjrright  owner 
shall  make  available  to  the  transmitting  organization  the  necessary 
means  for  permitting  the  making  of  such  copy  or  phonorecord  as 
permitted  under  that  paragraph,  if  it  is  technologically  feasible  and 
economically  reasonable  for  the  copyright  owner  to  do  so.  If  the 
copyright  owner  fails  to  do  so  in  a  timely  manner  in  light  of  the 
transmitting  organization's  reasonable  business  requirements,  the 
transmitting  organization  shall  not  be  liable  for  a  violation  of  sec- 
tion 1201(a)(1)  of  this  title  for  engaging  in  such  activities  as  are 
necessary  to  make  such  copies  or  phonorecords  as  permitted  under 
paragraph  (1)  of  this  subsection. 

(b)  Notwithstanding  the  provisions  of  section  106,  it  is  not  an 
infringement  of  cop5rright  for  a  governmental  body  or  other  non- 
profit organization  entitled  to  transmit  a  performance  or  display  of 
a  work,  under  section  110(2)  or  under  the  limitations  on  exclusive 
rights  in  sound  recordings  specified  by  section  114(a),  to  make  no 
more  than  thirty  copies  or  phonorecords  of  a  particular  trans- 
mission program  embodying  the  performance  or  display,  if — 

(1)  no  further  copies  or  phonorecords  are  reproduced  from 
the  copies  or  phonorecords  made  under  this  clause;  and 

(2)  except  for  one  copy  or  phonorecord  that  may  be  pre- 
served exclusively  for  archival  purposes,  the  copies  or 
phonorecords  are  destroyed  within  seven  years  from  the  date 
the  transmission  program  was  first  transmitted  to  the  public. 

(c)  Notwithstanding  the  provisions  of  section  106,  it  is  not  an 
infringement  of  copyright  for  a  governmental  body  or  other  non- 
profit organization  to  make  for  distribution  no  more  than  one  copy 
or  phonorecord,  for  each  transmitting  organization  specified  in 
clause  (2)  of  this  subsection,  of  a  particular  transmission  program 
embodying  a  performance  of  a  nondramatic  musical  work  of  a  reli- 
gious nature,  or  of  a  sound  recording  of  such  a  musical  work,  if — 

(1)  there  is  no  direct  or  indirect  charge  for  making  or  dis- 
tributing any  such  copies  or  phonorecords;  and 

(2)  none  of  such  copies  or  phonorecords  is  used  for  any  per- 
formance other  than  a  single  transmission  to  the  public  by  a 
transmitting  organization  entitled  to  transmit  to  the  public  a 
performance  of  the  work  under  a  license  or  transfer  of  the 
copyright;  and 

(3)  except  for  one  copy  or  phonorecord  that  may  be  pre- 
served exclusively  for  archival  purposes,  the  copies  or 
phonorecords  are  all  destroyed  within  one  year  from  the  date 
the  transmission  program  was  first  transmitted  to  the  public. 
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(d)  Notwithstanding  the  provisions  of  section  106,  it  is  not  an 
infringement  of  copyright  for  a  governmental  body  or  other  non- 
profit organization  entitled  to  transmit  a  performance  of  a  work 
under  section  110(8)  to  make  no  more  than  ten  copies  or 
phonorecords  embod3dng  the  performance,  or  to  permit  the  use  of 
any  such  copy  or  phonorecord  by  any  governmental  body  or  non- 
profit organization  entitled  to  transmit  a  performance  of  a  work 
under  section  110(8),  if — 

(1)  any  such  copy  or  phonorecord  is  retained  and  used 
solely  by  the  organization  that  made  it,  or  by  a  governmental 
body  or  nonprofit  organization  entitled  to  transmit  a  perform- 
ance of  a  work  under  section  110(8),  and  no  further  copies  or 
phonorecords  are  reproduced  from  it;  and 

(2)  any  such  copy  or  phonorecord  is  used  solely  for  trans- 
missions authorized  under  section  110(8),  or  for  purposes  of  ar- 
chival preservation  or  security;  and 

(3)  the  governmental  body  or  nonprofit  organization  per- 
mitting any  use  of  any  such  copy  or  phonorecord  by  any  gov- 
ernmental body  or  nonprofit  organization  under  this  subsection 
does  not  make  any  charge  for  such  use. 

(e)  Statutory  License. — (1)  A  transmitting  organization  enti- 
tled to  transmit  to  the  public  a  performance  of  a  sound  recording 
under  the  limitation  on  exclusive  rights  specified  by  section 
114(d)(l)(C)(iv)  or  under  a  statutory  license  in  accordance  with  sec- 
tion 114(f)  is  entitled  to  a  statutory  license,  under  the  conditions 
specified  by  this  subsection,  to  make  no  more  than  1  phonorecord 
of  the  sound  recording  (unless  the  terms  and  conditions  of  the 
statutory  license  allow  for  more),  if  the  following  conditions  are  sat- 
isfied: 

(A)  The  phonorecord  is  retained  and  used  solely  by  the 
transmitting  organization  that  made  it,  and  no  further 
phonorecords  are  reproduced  from  it. 

(B)  The  phonorecord  is  used  solely  for  the  transmitting 
organization's  own  transmissions  originating  in  the  United 
States  under  a  statutory  license  in  accordance  with  section 
114(f)  or  the  limitation  on  exclusive  rights  specified  by  section 
114(d)(l)(C)(iv). 

(C)  Unless  preserved  exclusively  for  purposes  of  archival 
preservation,  the  phonorecord  is  destroyed  within  6  months 
from  the  date  the  sound  recording  was  first  transmitted  to  the 
public  using  the  phonorecord. 

(D)  Phonorecords  of  the  sound  recording  have  been  distrib- 
uted to  the  public  under  the  authority  of  the  copjoight  owner 
or  the  copyright  owner  authorizes  the  transmitting  entity  to 
transmit  the  sound  recording,  and  the  transmitting  entity 
makes  the  phonorecord  under  this  subsection  from  a  phono- 
record lawfully  made  and  acquired  under  the  authority  of  the 
copjrright  owner. 

(2)  Notwithstanding  any  provision  of  the  antitrust  laws,  any 
copyright  owners  of  sound  recordings  and  any  transmitting  organi- 
zations entitled  to  a  statutory  license  under  this  subsection  may 
negotiate  and  agree  upon  royalty  rates  and  license  terms  and  con- 
ditions for  making  phonorecords  of  such  sound  recordings  under 
this  section  and  the  proportionate  division  of  fees  paid  among  copy- 
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right  owners,  and  may  designate  common  agents  to  negotiate, 
agree  to,  pay,  or  receive  such  royalty  payments. 

(3)  Proceedings  under  chapter  8  shall  determine  reasonable 
rates  and  terms  of  royalty  payments  for  the  activities  specified  by 
paragraph  (1)  during  the  5-year  period  beginning  on  January  1  of 
the  second  year  following  the  year  in  which  the  proceedings  are  to 
be  commenced,  or  such  other  period  as  the  parties  may  agree.  Such 
rates  shall  include  a  minimum  fee  for  each  type  of  service  offered 
by  transmitting  organizations.  Any  copyright  owners  of  sound  re- 
cordings or  any  transmitting  organizations  entitled  to  a  statutory 
license  under  this  subsection  may  submit  to  the  Copyright  Royalty 
Judges  licenses  covering  such  activities  with  respect  to  such  sound 
recordings.  The  parties  to  each  proceeding  shall  bear  their  own 
costs. 

(4)  The  schedule  of  reasonable  rates  and  terms  determined  by 
the  Copyright  Royalty  Judges  shall,  subject  to  paragraph  (5),  be 
binding  on  all  copyright  owners  of  sound  recordings  and  transmit- 
ting organizations  entitled  to  a  statutory  license  under  this  sub- 
section during  the  5-year  period  specified  in  paragraph  (3),  or  such 
other  period  as  the  parties  may  agree.  Such  rates  shall  include  a 
minimum  fee  for  each  type  of  service  offered  by  transmitting  orga- 
nizations. The  Copyright  Royalty  Judges  shall  establish  rates  that 
most  clearly  represent  the  fees  that  would  have  been  negotiated  in 
the  marketplace  between  a  willing  buyer  and  a  willing  seller.  In 
determining  such  rates  and  terms,  the  Copyright  Royalty  Judges 
shall  base  their  decision  on  economic,  competitive,  and  program- 
ming information  presented  by  the  parties,  including — 

(A)  whether  use  of  the  service  may  substitute  for  or  may 
promote  the  sales  of  phonorecords  or  otherwise  interferes  with 
or  enhances  the  copyright  owner's  traditional  streams  of  rev- 
enue; and 

(B)  the  relative  roles  of  the  copyright  owner  and  the  trans- 
mitting organization  in  the  copyrighted  work  and  the  service 
made  available  to  the  public  with  respect  to  relative  creative 
contribution,  technological  contribution,  capital  investment, 
cost,  and  risk. 

In  establishing  such  rates  and  terms,  the  Copyright  Royalty  Judges 
may  consider  the  rates  and  terms  under  voluntary  license  agree- 
ments described  in  paragraphs  (2)  and  (3).  The  Copyright  Royalty 
Judges  shall  also  establish  requirements  by  which  copyright  own- 
ers may  receive  reasonable  notice  of  the  use  of  their  sound  record- 
ings under  this  section,  and  under  which  records  of  such  use  shall 
be  kept  and  made  available  by  transmitting  organizations  entitled 
to  obtain  a  statutory  license  under  this  subsection. 

(5)  License  agreements  voluntarily  negotiated  at  any  time  be- 
tween 1  or  more  copyright  owners  of  sound  recordings  and  1  or 
more  transmitting  organizations  entitled  to  obtain  a  statutory  li- 
cense under  this  subsection  shall  be  given  effect  in  lieu  of  any  deci- 
sion by  the  Librarian  of  Congress  or  determination  by  the  Copy- 
right Royalty  Judges. 

(6)(A)  Any  person  who  wishes  to  make  a  phonorecord  of  a 
sound  recording  under  a  statutory  license  in  accordance  with  this 
subsection  may  do  so  without  infringing  the  exclusive  right  of  the 
copyright  owner  of  the  sound  recording  under  section  106(1) — 
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(i)  by  complying  with  such  notice  requirements  as  the 
Copyright  Royalty  Judges  shall  prescribe  by  regulation  and  by 
paying  royalty  fees  in  accordance  with  this  subsection;  or 

(ii)  if  such  royalty  fees  have  not  been  set,  by  agreeing  to 
pay  such  royalty  fees  as  shall  be  determined  in  accordance 
with  this  subsection. 

(B)  Any  royalty  payments  in  arrears  shall  be  made  on  or  before 
the  20th  day  of  the  month  next  succeeding  the  month  in  which  the 
royalty  fees  are  set. 

(7)  If  a  transmitting  organization  entitled  to  make  a  phono- 
record  under  this  subsection  is  prevented  from  making  such  phono- 
record  by  reason  of  the  application  by  the  copyright  owner  of  tech- 
nical measures  that  prevent  the  reproduction  of  the  sound  record- 
ing, the  copyright  owner  shall  make  available  to  the  transmitting 
organization  the  necessary  means  for  permitting  the  making  of 
such  phonorecord  as  permitted  under  this  subsection,  if  it  is  tech- 
nologically feasible  and  economically  reasonable  for  the  copyright 
owner  to  do  so.  If  the  copjrright  owner  fails  to  do  so  in  a  timely 
manner  in  light  of  the  transmitting  organization's  reasonable  busi- 
ness requirements,  the  transmitting  organization  shall  not  be  liable 
for  a  violation  of  section  1201(a)(1)  of  this  title  for  engaging  in  such 
activities  as  are  necessary  to  make  such  phonorecords  as  permitted 
under  this  subsection. 

(8)  Nothing  in  this  subsection  annuls,  limits,  impairs,  or  other- 
wise affects  in  any  way  the  existence  or  value  of  any  of  the  exclu- 
sive rights  of  the  copyright  owners  in  a  sound  recording,  except  as 
otherwise  provided  in  this  subsection,  or  in  a  musical  work,  includ- 
ing the  exclusive  rights  to  reproduce  and  distribute  a  sound  record- 
ing or  musical  work,  including  by  means  of  a  digital  phonorecord 
delivery,  under  sections  106(1),  106(3),  and  115,  and  the  right  to 
perform  publicly  a  sound  recording  or  musical  work,  including  by 
means  of  a  digital  audio  transmission,  under  sections  106(4)  and 
106(6). 

(f)(1)  Notwithstanding  the  provisions  of  section  106,  and  with- 
out limiting  the  application  of  subsection  (b),  it  is  not  an  infringe- 
ment of  copyright  for  a  governmental  body  or  other  nonprofit  edu- 
cational institution  entitled  under  section  110(2)  to  transmit  a  per- 
formance or  display  to  make  copies  or  phonorecords  of  a  work  that 
is  in  digital  form  and,  solely  to  the  extent  permitted  in  paragraph 
(2),  of  a  work  that  is  in  analog  form,  embodying  the  performance 
or  display  to  be  used  for  making  transmissions  authorized  under 
section  110(2),  if— 

(A)  such  copies  or  phonorecords  are  retained  and  used 
solely  by  the  body  or  institution  that  made  them,  and  no  fur- 
ther copies  or  phonorecords  are  reproduced  from  them,  except 
as  authorized  under  section  110(2);  and 

(B)  such  copies  or  phonorecords  are  used  solely  for  trans- 
missions authorized  under  section  110(2). 

(2)  This  subsection  does  not  authorize  the  conversion  of  print 
or  other  analog  versions  of  works  into  digital  formats,  except  that 
such  conversion  is  permitted  hereunder,  only  with  respect  to  the 
amount  of  such  works  authorized  to  be  performed  or  displayed 
under  section  110(2),  if^ 
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(A)  no  digital  version  of  the  work  is  available  to  the  insti- 
tution; or 

(B)  the  digital  version  of  the  work  that  is  available  to  the 
institution  is  subject  to  technological  protection  measures  that 
prevent  its  use  for  section  110(2). 

(g)  The  transmission  program  embodied  in  a  copy  or  phono- 
record  made  under  this  section  is  not  subject  to  protection  as  a 
derivative  work  under  this  title  except  with  the  express  consent  of 
the  owners  of  copyright  in  the  preexisting  works  employed  in  the 
program. 


§  114.  Scope  of  exclusive  rights  in  sound  recordings 

(a)  The  exclusive  rights  of  the  owner  of  copyright  in  a  sound 
recording  are  limited  to  the  rights  specified  by  clauses  (1),  (2),  (3) 
and  (6)  of  section  106,  and  do  not  include  any  right  of  performance 
under  section  106(4). 

(b)  The  exclusive  right  of  the  owner  of  copjrright  in  a  sound  re- 
cording under  clause  (1)  of  section  106  is  limited  to  the  right  to 
duplicate  the  sound  recording  in  the  form  of  phonorecords  or  copies 
that  directly  or  indirectly  recapture  the  actual  sounds  fixed  in  the 
recording.  The  exclusive  right  of  the  owner  of  copyright  in  a  sound 
recording  under  clause  (2)  of  section  106  is  limited  to  the  right  to 
prepare  a  derivative  work  in  which  the  actual  sounds  fixed  in  the 
sound  recording  are  rearranged,  remixed,  or  otherwise  altered  in 
sequence  or  quality.  The  exclusive  rights  of  the  owner  of  copyright 
in  a  sound  recording  under  clauses  (1)  and  (2)  of  section  106  do  not 
extend  to  the  making  or  duplication  of  another  sound  recording 
that  consists  entirely  of  an  independent  fixation  of  other  sounds, 
even  though  such  sounds  imitate  or  simulate  those  in  the  copy- 
righted sound  recording.  The  exclusive  rights  of  the  owner  of  copy- 
right in  a  sound  recording  under  clauses  (1),  (2),  and  (3)  of  section 
106  do  not  apply  to  sound  recordings  included  in  educational  tele- 
vision and  radio  programs  (as  defined  in  section  397  of  title  47)  dis- 
tributed or  transmitted  by  or  through  public  broadcasting  entities 
(as  defined  by  section  118(g)):  Provided,  That  copies  or 
phonorecords  of  said  programs  are  not  commercially  distributed  by 
or  through  public  broadcasting  entities  to  the  general  public. 

(c)  This  section  does  not  limit  or  impair  the  exclusive  right  to 
perform  publicly,  by  means  of  a  phonorecord,  any  of  the  works 
specified  by  section  106(4). 

(d)  Limitations  on  Exclusive  Right. — Notwithstanding  the 
provisions  of  section  106(6) — 

(1)  Exempt  transmissions  and  retransmissions.— The 
performance  of  a  sound  recording  publicly  by  means  of  a  digital 
audio  transmission,  other  than  as  a  part  of  an  interactive  serv- 
ice, is  not  an  infringement  of  section  106(6)  if  the  performance 
is  part  of — 

(A)  a  nonsubscription  broadcast  transmission; 

(B)  a  retransmission  of  a  nonsubscription  broadcast 
transmission:  Provided,  That,  in  the  case  of  a  retrans- 
mission of  a  radio  station's  broadcast  transmission — 
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(i)  the  radio  station's  broadcast  transmission  is 
not  willfully  or  repeatedly  retransmitted  more  than  a 
radius  of  150  miles  from  the  site  of  the  radio  broadcast 
transmitter,  however — 

(I)  the  150  mile  limitation  under  this  clause 
shall  not  apply  when  a  nonsubscription  broadcast 
transmission  by  a  radio  station  licensed  by  the 
Federal  Communications  Commission  is  retrans- 
mitted on  a  nonsubscription  basis  by  a  terrestrial 
broadcast  station,  terrestrial  translator,  or  terres- 
trial repeater  licensed  by  the  Federal  Communica- 
tions Commission;  and 

(II)  in  the  case  of  a  subscription  retrans- 
mission of  a  nonsubscription  broadcast  retrans- 
mission covered  by  subclause  (I),  the  150  mile  ra- 
dius shall  be  measured  from  the  transmitter  site 
of  such  broadcast  retransmitter; 

(II)  in  the  case  of  a  subscription  retrans- 
mission of  a  nonsubscription  broadcast  retrans- 
mission covered  by  subclause  (I),  the  150  mile  ra- 
dius shall  be  measured  from  the  transmitter  site 
of  such  broadcast  retransmitter; 
(ii)  the  retransmission  is  of  radio  station  broadcast 
transmissions  that  are — 

(I)  obtained  by  the  retransmitter  over  the  air; 

(II)  not  electronically  processed  by  the  re- 
transmitter to  deliver  separate  and  discrete  sig- 
nals; and 

(III)  retransmitted  only  within  the  local  com- 
munities served  by  the  retransmitter; 

(iii)  the  radio  station's  broadcast  transmission  was 
being  retransmitted  to  cable  systems  (as  defined  in 
section  111(f))  by  a  satellite  carrier  on  January  1, 
1995,  and  that  retransmission  was  being  retrans- 
mitted by  cable  systems  as  a  separate  and  discrete  sig- 
nal, and  the  satellite  carrier  obtains  the  radio  station's 
broadcast  transmission  in  an  analog  format:  Provided, 
That  the  broadcast  transmission  being  retransmitted 
may  embody  the  programming  of  no  more  than  one 
radio  station;  or 

(iv)  the  radio  station's  broadcast  transmission  is 
made  by  a  noncommercial  educational  broadcast  sta- 
tion funded  on  or  after  January  1,  1995,  under  section 
396(k)  of  the  Communications  Act  of  1934  (47  U.S.C. 
396(k)),  consists  solely  of  noncommercial  educational 
and  cultural  radio  programs,  and  the  retransmission, 
whether  or  not  simultaneous,  is  a  nonsubscription  ter- 
restrial broadcast  retransmission;  or 
(C)  a  transmission  that  comes  within  any  of  the  fol- 
lowing categories — 

(i)  a  prior  or  simultaneous  transmission  incidental 
to  an  exempt  transmission,  such  as  a  feed  received  by 
and  then  retransmitted  by  an  exempt  transmitter: 
Provided,  That  such  incidental  transmissions  do  not 
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include    any    subscription    transmission    directly    for 
reception  by  members  of  the  public; 

(ii)  a  transmission  within  a  business  establish- 
ment, confined  to  its  premises  or  the  immediately  sur- 
rounding vicinity; 

(iii)  a  retransmission  by  any  retransmitter,  includ- 
ing a  multichannel  video  programming  distributor  as 
defined  in  section  602(12)  of  the  Communications  Act 
of  1934  (47  U.S.C.  522(12)),  of  a  transmission  by  a 
transmitter  licensed  to  publicly  perform  the  sound  re- 
cording as  a  part  of  that  transmission,  if  the  retrans- 
mission is  simultaneous  with  the  licensed  trans- 
mission and  authorized  by  the  transmitter; 

(iv)  a  transmission  to  a  business  establishment  for 
use  in  the  ordinary  course  of  its  business:  Provided, 
That  the  business  recipient  does  not  retransmit  the 
transmission   outside   of  its   premises   or   the   imme- 
diately   surrounding    vicinity,    and    that    the    trans- 
mission does  not  exceed  the  sound  recording  perform- 
ance complement.  Nothing  in  this  clause  shall  limit 
the  scope  of  the  exemption  in  clause  (ii). 
(2)  Statutory  licensing  of  certain  transmissions.— 
The  performance  of  a  sound  recording  publicly  by  means  of  a 
subscription  digital  audio  transmission  not  exempt  under  para- 
graph (1),  an  eligible  nonsubscription  transmission,  or  a  trans- 
mission not  exempt  under  paragraph  (1)  that  is  made  by  a  pre- 
existing satellite  digital  audio  radio  service  shall  be  subject  to 
statutory  licensing,  in  accordance  with  subsection  (f)  if — 

(A)(i)  the  transmission  is  not  part  of  an  interactive 
service; 

(ii)  except  in  the  case  of  a  transmission  to  a  business 
establishment,  the  transmitting  entity  does  not  automati- 
cally and  intentionally  cause  any  device  receiving  the 
transmission  to  switch  from  one  program  channel  to  an- 
other; and 

(iii)  except  as  provided  in  section  1002(e),  the  trans- 
mission of  the  sound  recording  is  accompanied,  if  tech- 
nically feasible,  by  the  information  encoded  in  that  sound 
recording,  if  any,  by  or  under  the  authority  of  the  copy- 
right owner  of  that  sound  recording,  that  identifies  the 
title  of  the  sound  recording,  the  featured  recording  artist 
who  performs  on  the  sound  recording,  and  related  informa- 
tion, including  information  concerning  the  underlying  mu- 
sical work  and  its  writer; 

(B)  in  the  case  of  a  subscription  transmission  not 
exempt  under  paragraph  (1)  that  is  made  by  a  preexisting 
subscription  service  in  the  same  transmission  medium 
used  by  such  service  on  July  31,  1998,  or  in  the  case  of  a 
transmission  not  exempt  under  paragraph  (1)  that  is  made 
by  a  preexisting  satellite  digital  audio  radio  service — 

(i)  the  transmission  does  not  exceed  the  sound  re- 
cording performance  complement;  and 

(ii)  the  transmitting  entity  does  not  cause  to  be 
published  by  means  of  an  advance  program  schedule 


751 U.S.  CODE  PROVISIONS Sec.  114 

or  prior  announcement  the  titles  of  the  specific  sound 
recordings  or  phonorecords  embodying  such  sound  re- 
cordings to  be  transmitted;  and 

(C)  in  the  case  of  an  ehgible  nonsubscription  trans- 
mission or  a  subscription  transmission  not  exempt  under 
paragraph  (1)  that  is  made  by  a  new  subscription  service 
or  by  a  preexisting  subscription  service  other  than  in  the 
same  transmission  medium  used  by  such  service  on  July 
31,  1998— 

(i)  the  transmission  does  not  exceed  the  sound  re- 
cording performance  complement,  except  that  this 
requirement  shall  not  apply  in  the  case  of  a  retrans- 
mission of  a  broadcast  transmission  if  the  retrans- 
mission is  made  by  a  transmitting  entity  that  does  not 
have  the  right  or  ability  to  control  the  programming  of 
the  broadcast  station  making  the  broadcast  trans- 
mission, unless — 

(I)  the  broadcast  station  makes  broadcast 
transmissions — 

(aa)  in  digital  format  that  regularly  ex- 
ceed the  sound  recording  performance  com- 
plement; or 

(bb)  in  analog  format,  a  substantial  por- 
tion of  which,  on  a  weekly  basis,  exceed  the 
sound  recording  performance  complement; 
and 

(II)  the  sound  recording  copyright  owner  or  its 
representative  has  notified  the  transmitting  entity 
in  writing  that  broadcast  transmissions  of  the 
copyright  owner's  sound  recordings  exceed  the 
sound  recording  performance  complement  as  pro- 
vided in  this  clause; 

(ii)  the  transmitting  entity  does  not  cause  to  be 
published,  or  induce  or  facilitate  the  publication,  by 
means  of  an  advance  program  schedule  or  prior 
announcement,  the  titles  of  the  specific  sound  record- 
ings to  be  transmitted,  the  phonorecords  embodying 
such  sound  recordings,  or,  other  than  for  illustrative 
purposes,  the  names  of  the  featured  recording  artists, 
except  that  this  clause  does  not  disqualify  a  transmit- 
ting entity  that  makes  a  prior  announcement  that  a 
particular  artist  will  be  featured  within  an  unspecified 
future  time  period,  and  in  the  case  of  a  retransmission 
of  a  broadcast  transmission  by  a  transmitting  entity 
that  does  not  have  the  right  or  ability  to  control  the 
programming  of  the  broadcast  transmission,  the 
requirement  of  this  clause  shall  not  apply  to  a  prior 
oral  announcement  by  the  broadcast  station,  or  to  an 
advance  program  schedule  published,  induced,  or 
facilitated  by  the  broadcast  station,  if  the  transmitting 
entity  does  not  have  actual  knowledge  and  has  not  re- 
ceived written  notice  from  the  copyright  owner  or  its 
representative  that  the  broadcast  station  publishes  or 
induces  or  facilitates  the  publication  of  such  advance 
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program  schedule,  or  if  such  advance  program  sched- 
ule is  a  schedule  of  classical  music  programming  pub- 
lished by  the  broadcast  station  in  the  same  manner  as 
published  by  that  broadcast  station  on  or  before  Sep- 
tember 30,  1998; 

(iii)  the  transmission — 

(I)  is  not  part  of  an  archived  program  of  less 
than  5  hours  duration; 

(II)  is  not  part  of  an  archived  program  of  5 
hours  or  greater  in  duration  that  is  made  avail- 
able for  a  period  exceeding  2  weeks; 

(III)  is  not  part  of  a  continuous  program 
which  is  of  less  than  3  hours  duration;  or 

(IV)  is  not  part  of  an  identifiable  program  in 
which  performances  of  sound  recordings  are  ren- 
dered in  a  predetermined  order,  other  than  an 
archived  or  continuous  program,  that  is  trans- 
mitted at — 

(aa)  more  than  3  times  in  any  2- week  pe- 
riod that  have  been  publicly  announced  in  ad- 
vance, in  the  case  of  a  program  of  less  than 
1  hour  in  duration,  or 

(bb)  more  than  4  times  in  any  2-week  pe- 
riod that  have  been  publicly  announced  in  ad- 
vance, in  the  case  of  a  program  of  1  hour  or 
more  in  duration, 
except   that   the    requirement   of  this    subclause 
shall  not  apply  in  the  case  of  a  retransmission  of 
a  broadcast  transmission  by  a  transmitting  entity 
that  does  not  have  the  right  or  ability  to  control 
the  programming  of  the  broadcast  transmission, 
unless  the  transmitting  entity  is  given  notice  in 
writing  by  the  copyright  owner  of  the  sound  re- 
cording that  the  broadcast  station  makes  broad- 
cast   transmissions    that    regularly    violate    such 
requirement; 

(iv)  the  transmitting  entity  does  not  knowingly 
perform  the  sound  recording,  as  part  of  a  service  that 
offers  transmissions  of  visual  images  contempora- 
neously with  transmissions  of  sound  recordings,  in  a 
manner  that  is  likely  to  cause  confusion,  to  cause  mis- 
take, or  to  deceive,  as  to  the  affiliation,  connection,  or 
association  of  the  copyright  owner  or  featured  record- 
ing artist  with  the  transmitting  entity  or  a  particular 
product  or  service  advertised  by  the  transmitting 
entity,  or  as  to  the  origin,  sponsorship,  or  approval  by 
the  copyright  owner  or  featured  recording  artist  of  the 
activities  of  the  transmitting  entity  other  than  the 
performance  of  the  sound  recording  itself; 

(v)  the  transmitting  entity  cooperates  to  prevent, 
to  the  extent  feasible  without  imposing  substantial 
costs  or  burdens,  a  transmission  recipient  or  any  other 
person  or  entity  from  automatically  scanning  the 
transmitting  entity's  transmissions  alone  or  together 
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with  transmissions  by  other  transmitting  entities  in 
order  to  select  a  particular  sound  recording  to  be 
transmitted  to  the  transmission  recipient,  except  that 
the  requirement  of  this  clause  shall  not  apply  to  a  sat- 
ellite digital  audio  service  that  is  in  operation,  or  that 
is  licensed  by  the  Federal  Communications  Commis- 
sion, on  or  before  July  31,  1998; 

(vi)  the  transmitting  entity  takes  no  affirmative 
steps  to  cause  or  induce  the  making  of  a  phonorecord 
by  the  transmission  recipient,  and  if  the  technology 
used  by  the  transmitting  entity  enables  the  transmit- 
ting entity  to  limit  the  making  by  the  transmission  re- 
cipient of  phonorecords  of  the  transmission  directly  in 
a  digital  format,  the  transmitting  entity  sets  such 
technology  to  limit  such  making  of  phonorecords  to  the 
extent  permitted  by  such  technology; 

(vii)  phonorecords  of  the  sound  recording  have 
been  distributed  to  the  public  under  the  authority  of 
the  copyright  owner  or  the  copyright  owner  authorizes 
the  transmitting  entity  to  transmit  the  sound  record- 
ing, and  the  transmitting  entity  makes  the  trans- 
mission from  a  phonorecord  lawfully  made  under  the 
authority  of  the  copyright  owner,  except  that  the 
requirement  of  this  clause  shall  not  apply  to  a  retrans- 
mission of  a  broadcast  transmission  by  a  transmitting 
entity  that  does  not  have  the  right  or  ability  to  control 
the  programming  of  the  broadcast  transmission,  un- 
less the  transmitting  entity  is  given  notice  in  writing 
by  the  copyright  owner  of  the  sound  recording  that  the 
broadcast  station  makes  broadcast  transmissions  that 
regularly  violate  such  requirement; 

(viii)  the  transmitting  entity  accommodates  and 
does  not  interfere  with  the  transmission  of  technical 
measures  that  are  widely  used  by  sound  recording 
copyright  owners  to  identify  or  protect  copyrighted 
works,  and  that  are  technically  feasible  of  being  trans- 
mitted by  the  transmitting  entity  without  imposing 
substantial  costs  on  the  transmitting  entity  or  result- 
ing in  perceptible  aural  or  visual  degradation  of  the 
digital  signal,  except  that  the  requirement  of  this 
clause  shall  not  apply  to  a  satellite  digital  audio  serv- 
ice that  is  in  operation,  or  that  is  licensed  under  the 
authority  of  the  Federal  Communications  Commission, 
on  or  before  July  31,  1998,  to  the  extent  that  such 
service  has  designed,  developed,  or  made  commitments 
to  procure  equipment  or  technology  that  is  not  compat- 
ible with  such  technical  measures  before  such  tech- 
nical measures  are  widely  adopted  by  sound  recording 
copyright  owners;  and 

(ix)  the  transmitting  entity  identifies  in  textual 
data  the  sound  recording  during,  but  not  before,  the 
time  it  is  performed,  including  the  title  of  the  sound 
recording,  the  title  of  the  phonorecord  embodying  such 
sound  recording,  if  any,   and  the  featured  recording 
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artist,  in  a  manner  to  permit  it  to  be  displayed  to  the 
transmission  recipient  by  the  device  or  technology  in- 
tended for  receiving  the  service  provided  by  the  trans- 
mitting entity,  except  that  the  obligation  in  this  clause 
shall  not  take  effect  until  1  year  after  the  date  of  the 
enactment  of  the  Digital  Millennium  Copyright  Act 
and  shall  not  apply  in  the  case  of  a  retransmission  of 
a  broadcast  transmission  by  a  transmitting  entity  that 
does  not  have  the  right  or  ability  to  control  the  pro- 
gramming of  the  broadcast  transmission,  or  in  the 
case  in  which  devices  or  technology  intended  for  re- 
ceiving the  service  provided  by  the  transmitting  entity 
that  have  the  capability  to  display  such  textual  data 
are  not  common  in  the  marketplace. 
(3)  Licenses  for  transmissions  by  interactive  serv- 
ices.— 

(A)  No  interactive  service  shall  be  granted  an  exclu- 
sive license  under  section  106(6)  for  the  performance  of  a 
sound  recording  publicly  by  means  of  digital  audio  trans- 
mission for  a  period  in  excess  of  12  months,  except  that 
with  respect  to  an  exclusive  license  granted  to  an  inter- 
active service  by  a  licensor  that  holds  the  copyright  to 
1,000  or  fewer  sound  recordings,  the  period  of  such  license 
shall  not  exceed  24  months:  Provided,  however.  That  the 
grantee  of  such  exclusive  license  shall  be  ineligible  to  re- 
ceive another  exclusive  license  for  the  performance  of  that 
sound  recording  for  a  period  of  13  months  from  the  expira- 
tion of  the  prior  exclusive  license. 

(B)  The  limitation  set  forth  in  subparagraph  (A)  of  this 
paragraph  shall  not  apply  if — 

(i)  the  licensor  has  granted  and  there  remain  in 
effect  licenses  under  section  106(6)  for  the  public  per- 
formance of  sound  recordings  by  means  of  digital 
audio  transmission  by  at  least  5  different  interactive 
services:  Provided,  however.  That  each  such  license 
must  be  for  a  minimum  of  10  percent  of  the  copy- 
righted sound  recordings  owned  by  the  licensor  that 
have  been  licensed  to  interactive  services,  but  in  no 
event  less  than  50  sound  recordings;  or 

(ii)  the  exclusive  license  is  granted  to  perform 
publicly  up  to  45  seconds  of  a  sound  recording  and  the 
sole  purpose  of  the  performance  is  to  promote  the  dis- 
tribution or  performance  of  that  sound  recording. 

(C)  Notwithstanding  the  grant  of  an  exclusive  or  non- 
exclusive license  of  the  right  of  public  performance  under 
section  106(6),  an  interactive  service  may  not  publicly  per- 
form a  sound  recording  unless  a  license  has  been  granted 
for  the  public  performance  of  any  copyrighted  musical 
work  contained  in  the  sound  recording:  Provided,  That 
such  license  to  publicly  perform  the  cop5rrighted  musical 
work  may  be  granted  either  by  a  performing  rights  society 
representing   the    copyright    owner    or    by    the    copyright 
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(D)  The  performance  of  a  sound  recording  by  means  of 
a  retransmission  of  a  digital  audio  transmission  is  not  an 
infringement  of  section  106(6)  if — 

(i)  the  retransmission  is  of  a  transmission  by  an 
interactive  service  hcensed  to  pubhcly  perform  the 
sound  recording  to  a  particular  member  of  the  public 
as  part  of  that  transmission;  and 

(ii)  the  retransmission  is  simultaneous  with  the  li- 
censed transmission,  authorized  by  the  transmitter, 
and  limited  to  that  particular  member  of  the  public  in- 
tended by  the  interactive  service  to  be  the  recipient  of 
the  transmission. 

(E)  For  the  purposes  of  this  paragraph — 

(i)  a  "licensor"  shall  include  the  licensing  entity 
and  any  other  entity  under  any  material  degree  of 
common  ownership,  management,  or  control  that  owns 
copyrights  in  sound  recordings;  and 

(ii)  a  "performing  rights  society"  is  an  association 
or  corporation  that  licenses  the  public  performance  of 
nondramatic  musical  works  on  behalf  of  the  copyright 
owner,  such  as  the  American  Society  of  Composers, 
Authors  and  Publishers,  Broadcast  Music,  Inc.,  and 
SESAC,  Inc. 
(4)  Rights  not  otherwise  limited.— 

(A)  Except  as  expressly  provided  in  this  section,  this 
section  does  not  limit  or  impair  the  exclusive  right  to  per- 
form a  sound  recording  publicly  by  means  of  a  digital 
audio  transmission  under  section  106(6). 

(B)  Nothing  in  this  section  annuls  or  limits  in  any 
way — 

(i)  the  exclusive  right  to  publicly  perform  a  musi- 
cal work,  including  by  means  of  a  digital  audio  trans- 
mission, under  section  106(4); 

(ii)  the  exclusive  rights  in  a  sound  recording  or  the 
musical  work  embodied  therein  under  sections  106(1), 
106(2)  and  106(3);  or 

(iii)  any  other  rights  under  any  other  clause  of 
section  106,  or  remedies  available  under  this  title,  as 
such  rights  or  remedies  exist  either  before  or  after  the 
date  of  enactment  of  the  Digital  Performance  Right  in 
Sound  Recordings  Act  of  1995. 

(C)  Any  limitations  in  this  section  on  the  exclusive 
right  under  section  106(6)  apply  only  to  the  exclusive  right 
under  section  106(6)  and  not  to  any  other  exclusive  rights 
under  section  106.  Nothing  in  this  section  shall  be  con- 
strued to  annul,  limit,  impair  or  otherwise  affect  in  any 
way  the  ability  of  the  owner  of  a  copyright  in  a  sound  re- 
cording to  exercise  the  rights  under  sections  106(1),  106(2) 
and  106(3),  or  to  obtain  the  remedies  available  under  this 
title  pursuant  to  such  rights,  as  such  rights  and  remedies 
exist  either  before  or  after  the  date  of  enactment  of  the 
Digital  Performance  Right  in  Sound  Recordings  Act  of 
1995. 

(e)  Authority  for  Negotiations.— 
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(1)  Notwithstanding  any  provision  of  the  antitrust  laws,  in 
negotiating  statutory  licenses  in  accordance  with  subsection  (f), 
any  copyright  owners  of  sound  recordings  and  any  entities  per- 
forming sound  recordings  affected  by  this  section  may  nego- 
tiate and  agree  upon  the  royalty  rates  and  license  terms  and 
conditions  for  the  performance  of  such  sound  recordings  and 
the  proportionate  division  of  fees  paid  among  copyright  owners, 
and  may  designate  common  agents  on  a  nonexclusive  basis  to 
negotiate,  agree  to,  pay,  or  receive  payments. 

(2)  For  licenses  granted  under  section  106(6),  other  than 
statutory  licenses,  such  as  for  performances  by  interactive 
services  or  performances  that  exceed  the  sound  recording  per- 
formance complement — 

(A)  copyright  owners  of  sound  recordings  affected  by 
this  section  may  designate  common  agents  to  act  on  their 
behalf  to  grant  licenses  and  receive  and  remit  royalty  pay- 
ments: 

Provided,  That  each  copyright  owner  shall  establish  the 
royalty 

rates  and  material  license  terms  and  conditions  unilater- 
ally, 

that  is,  not  in  agreement,  combination,  or  concert  with 
other 
copyright  owners  of  sound  recordings;  and 

(B)  entities  performing  sound  recordings  affected  by 
this  section  may  designate  common  agents  to  act  on  their 
behalf  to  obtain  licenses  and  collect  and  pay  royalty  fees: 
Provided,  That  each  entity  performing  sound  recordings 
shall  determine  the  royalty  rates  and  material  license 
terms  and  conditions  unilaterally,  that  is,  not  in  agree- 
ment, combination,  or  concert  with  other  entities  per- 
forming sound  recordings. 

(f)  Licenses  for  Certain  Nonexempt  Transmissions.— 

(1)(A)  Proceedings  under  chapter  8  shall  determine  reason- 
able rates  and  terms  of  royalty  payrnents  for  subscription 
transmissions  by  preexisting  subscription  services  and  trans- 
missions by  preexisting  satellite  digital  audio  radio  services 
specified  by  subsection  (d)(2)  during  the  5-year  period  begin- 
ning on  January  1  of  the  second  year  following  the  year  in 
which  the  proceedings  are  to  be  commenced,  except  where  a 
different  transitional  period  is  provided  under  section  6(bK3)  of 
the  Copyright  Royalty  and  Distribution  Reform  Act  of  2004  or 
such  other  period.  Such  terms  and  rates  shall  distinguish 
among  the  different  types  of  digital  audio  transmission  services 
then  in  operation.  Any  copyright  owners  of  sound  recordings, 
preexisting  subscription  services,  or  preexisting  satellite  digital 
audio  radio  services  may  submit  to  the  Copyright  Royalty 
Judges  licenses  covering  such  subscription  transmissions  with 
respect  to  such  sound  recordings.  The  parties  to  each  pro- 
ceeding shall  bear  their  own  costs. 

(B)  The  schedule  of  reasonable  rates  and  terms  determined 
by  the  Copyright  Royalty  Judges  shall,  subject  to  paragraph 
(3),  be  binding  on  all  copyright  owners  of  sound  recordings  and 
entities   performing  sound   recordings   affected   by  this   para- 
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graph  during  the  5-year  period  specified  in  subparagraph  (A), 
a  transitional  period  provided  under  section  6(b)(3)  of  the 
Copyright  Royalty  and  Distribution  Reform  Act  of  2004,  or 
such  other  period  as  the  parties  may  agree.  In  establishing 
rates  and  terms  for  preexisting  subscription  services  and  pre- 
existing satellite  digital  audio  radio  services,  in  addition  to  the 
objectives  set  forth  in  section  801(b)(1),  the  Copyright  Royalty 
Judges  may  consider  the  rates  and  terms  for  comparable  types 
of  subscription  digital  audio  transmission  services  and  com- 
parable circumstances  under  voluntary  license  agreements  de- 
scribed in  subparagraph  (A). 

(C)  The  procedures  under  subparagraphs  (A)  and  (B)  also 
shall  be  initiated  pursuant  to  a  petition  filed  by  any  copjrright 
owners  of  sound  recordings,  any  preexisting  subscription  serv- 
ices, or  any  preexisting  satellite  digital  audio  radio  services 
indicating  that  a  new  type  of  subscription  digital  audio  trans- 
mission service  on  which  sound  recordings  are  performed  is  or 
is  about  to  become  operational,  for  the  purpose  of  determining 
reasonable  terms  and  rates  of  royalty  payments  with  respect  to 
such  new  type  of  transmission  service  for  the  period  beginning 
with  the  inception  of  such  new  type  of  service  and  ending  on 
the  date  on  which  the  royalty  rates  and  terms  for  subscription 
digital  audio  transmission  services  most  recently  determined 
under  subparagraph  (A)  or  (B)  and  chapter  8  expire,  or  such 
other  period  as  the  parties  may  agree. 

(2)(A)  Proceedings  under  chapter  8  shall  determine  reason- 
able rates  and  terms  of  royalty  payments  for  subscription 
transmissions  by  eligible  nonsubscription  transmission  services 
and  transmissions  by  new  subscription  services  specified  by 
subsection  (d)(2)  during  the  5-year  period  beginning  on  Janu- 
ary 1  of  the  second  year  following  the  year  in  which  the  pro- 
ceedings are  to  be  commenced,  except  where  a  different  transi- 
tional period  is  provided  under  section  6(b)(3)  of  the  Copyright 
Royalty  and  Distribution  Reform  Act  of  2004,  or  such  other  pe- 
riod as  the  parties  may  agree.  Such  rates  and  terms  shall  dis- 
tinguish among  the  different  types  of  eligible  nonsubscription 
transmission  services  and  new  subscription  services  then  in 
operation  and  shall  include  a  minimum  fee  for  each  such  type 
of  service.  Any  cop3rright  owners  of  sound  recordings  or  any 
entities  performing  sound  recordings  affected  by  this  para- 
graph may  submit  to  the  Copyright  Royalty  Judges  licenses 
covering  such  eligible  nonsubscription  transmissions  and  new 
subscription  services  with  respect  to  such  sound  recordings. 
The  parties  to  each  proceeding  shall  bear  their  own  costs. 

(B)  The  schedule  of  reasonable  rates  and  terms  determined 
by  the  Copyright  Royalty  Judges  shall,  subject  to  paragraph 
(3),  be  binding  on  all  copyright  owners  of  sound  recordings  and 
entities  performing  sound  recordings  affected  by  this  para- 
graph during  the  5-year  period  specified  in  subparagraph  (A), 
a  transitional  period  provided  under  section  6(b)(3)  of  the 
Copjrright  Royalty  and  Distribution  Act  of  2004,  or  such  other 
period  as  the  parties  may  agree.  Such  rates  and  terms  shall 
distinguish  among  the  different  types  of  eligible  nonsubscrip- 
tion transmission  services  then  in  operation  and  shall  include 
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a  minimum  fee  for  each  such  type  of  service,  such  differences 
to  be  based  on  criteria  including,  but  not  Kmited  to,  the  quan- 
tity and  nature  of  the  use  of  sound  recordings  and  the  degree 
to  which  use  of  the  service  may  substitute  for  or  may  promote 
the  purchase  of  phonorecords  by  consumers.  In  establishing 
rates  and  terms  for  transmissions  by  eligible  nonsubscription 
services  and  new  subscription  services,  the  Copyright  Royalty 
Judges  shall  establish  rates  and  terms  that  most  clearly  rep- 
resent the  rates  and  terms  that  would  have  been  negotiated  in 
the  marketplace  between  a  willing  buyer  and  a  willing  seller. 
In  determining  such  rates  and  terms,  the  Copyright  Royalty 
Judges  shall  base  its  decision  on  economic,  competitive  and 
programming  information  presented  by  the  parties,  including — 
(i)  whether  use  of  the  service  may  substitute  for  or 
may  promote  the  sales  of  phonorecords  or  otherwise  may 
interfere  with  or  may  enhance  the  sound  recording  copy- 
right owner's  other  streams  of  revenue  from  its  sound  re- 
cordings; and 

(ii)  the  relative  roles  of  the  copyright  owner  and  the 
transmitting  entity  in  the  copyrighted  work  and  the  serv- 
ice made  available  to  the  public  with  respect  to  relative 
creative    contribution,    technological    contribution,    capital 
investment,  cost,  and  risk. 
In  establishing  such  rates  and  terms,  the  Copyright  Royalty 
Judges  may  consider  the  rates  and  terms  for  comparable  types 
of  digital    audio    transmission    services    and    comparable    cir- 
cumstances under  voluntary  license  agreements  described  in 
subparagraph  (A). 

(C)  The  procedures  under  subparagraphs  (A)  and  (B)  shall 
also  be  initiated  pursuant  to  a  petition  filed  by  any  copyright 
owners  of  sound  recordings  or  any  eligible  nonsubscription 
service  or  new  subscription  service  indicating  that  a  new  type 
of  eligible  nonsubscription  service  or  new  subscription  service 
on  which  sound  recordings  are  performed  is  or  is  about  to  be- 
come operational,  for  the  purpose  of  determining  reasonable 
terms  and  rates  of  royalty  payments  with  respect  to  such  new 
type  of  service  for  the  period  beginning  with  the  inception  of 
such  new  type  of  service  and  ending  on  the  date  on  which  the 
royalty  rates  and  terms  for  preexisting  subscription  digital 
audio  transmission  services  or  preexisting  satellite  digital 
radio  audio  services,  as  the  case  may  be,  most  recently  deter- 
mined under  subparagraph  (A)  or  (B)  and  chapter  8  expire,  or 
such  other  period  as  the  parties  may  agree. 

(3)  License  agreements  voluntarily  negotiated  at  any  time 
between  1  or  more  copyright  owners  of  sound  recordings  and 
1  or  more  entities  performing  sound  recordings  shall  be  given 
effect  in  lieu  of  any  decision  by  the  Librarian  of  Congress  or 
determination  by  the  Copyright  Royalty  Judges. 

(4)(A)  The  Copyright  Royalty  Judges  shall  also  establish 
requirements  by  which  copyright  owners  may  receive  reason- 
able notice  of  the  use  of  their  sound  recordings  under  this  sec- 
tion, and  under  which  records  of  such  use  shall  be  kept  and 
made  available  by  entities  performing  sound  recordings.  The 
notice  and  recordkeeping  rules  in  effect  on  the  day  before  the 
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effective  date  of  the  Copyright  Royalty  and  Distribution  Re- 
form Act  of  2004  shall  remain  in  effect  unless  and  until  new 
regulations  are  promulgated  by  the  Copyright  Royalty  Judges. 
If  new  regulations  are  promulgated  under  this  subparagraph, 
the  Copyright  Royalty  Judges  shall  take  into  account  the  sub- 
stance and  effect  of  the  rules  in  effect  on  the  day  before  the 
effective  date  of  the  Copyright  Royalty  and  Distribution  Re- 
form Act  of  2004  and  shall,  to  the  extent  practicable,  avoid  sig- 
nificant disruption  of  the  functions  of  any  designated  agent 
authorized  to  collect  and  distribute  royalty  fees. 

(B)  Any  person  who  wishes  to  perform  a  sound  recording 
publicly  by  means  of  a  transmission  eligible  for  statutory  li- 
censing under  this  subsection  may  do  so  without  infringing  the 
exclusive  right  of  the  copyright  owner  of  the  sound  recording — 

(i)  by  complying  with  such  notice  requirements  as  the 
Cop3rright  Royalty  Judges  shall  prescribe  by  regulation 
and  by  paying  royalty  fees  in  accordance  with  this  sub- 
section; or 

(ii)  if  such  royalty  fees  have  not  been  set,  by  agreeing 
to  pay  such  royalty  fees  as  shall  be  determined  in  accord- 
ance with  this  subsection. 

(C)  Any  royalty  payments  in  arrears  shall  be  made  on  or 
before  the  twentieth  day  of  the  month  next  succeeding  the 
month  in  which  the  royalty  fees  are  set. 

(5)(A)  Notwithstanding  section  112(e)  and  the  other  provi- 
sions of  this  subsection,  the  receiving  agent  may  enter  into 
agreements  for  the  reproduction  and  performance  of  sound  re- 
cordings under  section  112(e)  and  this  section  by  any  1  or  more 
small  commercial  webcasters  or  noncommercial  webcasters 
during  the  period  beginning  on  October  28,  1998,  and  ending 
on  December  31,  2004,  that,  once  published  in  the  Federal  Reg- 
ister pursuant  to  subparagraph  (B),  shall  be  binding  on  all 
copyright  owners  of  sound  recordings  and  other  persons  enti- 
tled to  payment  under  this  section,  in  lieu  of  any  determina- 
tion by  a  copyright  arbitration  royalty  panel  or  decision  by  the 
Librarian  of  Congress.  Any  such  agreement  for  small  commer- 
cial webcasters  shall  include  provisions  for  payment  of  royal- 
ties on  the  basis  of  a  percentage  of  revenue  or  expenses,  or 
both,  and  include  a  minimum  fee.  Any  such  agreement  may  in- 
clude other  terms  and  conditions,  including  requirements  by 
which  copyright  owners  may  receive  notice  of  the  use  of  their 
sound  recordings  and  under  which  records  of  such  use  shall  be 
kept  and  made  available  by  small  commercial  webcasters  or 
noncommercial  webcasters.  The  receiving  agent  shall  be  under 
no  obligation  to  negotiate  any  such  agreement.  The  receiving 
agent  shall  have  no  obligation  to  any  copyright  owner  of  sound 
recordings  or  any  other  person  entitled  to  payment  under  this 
section  in  negotiating  any  such  agreement,  and  no  liability  to 
any  copyright  owner  of  sound  recordings  or  any  other  person 
entitled  to  payment  under  this  section  for  having  entered  into 
such  agreement. 

(B)  The  Copyright  Office  shall  cause  to  be  published  in  the 
Federal  Register  any  agreement  entered  into  pursuant  to  sub- 
paragraph (A).  Such  publication  shall  include  a  statement  con- 
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taining  the  substance  of  subparagraph  (C).  Such  agreements 
shall  not  be  included  in  the  Code  of  Federal  Regulations. 
Thereafter,  the  terms  of  such  agreement  shall  be  available,  as 
an  option,  to  any  small  commercial  webcaster  or  noncommer- 
cial webcaster  meeting  the  eligibility  conditions  of  such  agree- 
ment. 

(C)  Neither  subparagraph  (A)  nor  any  provisions  of  any 
agreement  entered  into  pursuant  to  subparagraph  (A),  includ- 
ing any  rate  structure,  fees,  terms,  conditions,  or  notice  and 
recordkeeping  requirements  set  forth  therein,  shall  be  admis- 
sible as  evidence  or  otherwise  taken  into  account  in  any 
administrative,  judicial,  or  other  government  proceeding  in- 
volving the  setting  or  adjustment  of  the  royalties  payable  for 
the  public  performance  or  reproduction  in  ephemeral 
phonorecords  or  copies  of  sound  recordings,  the  determination 
of  terms  or  conditions  related  thereto,  or  the  establishment  of 
notice  or  recordkeeping  requirements  by  the  Librarian  of  Con- 
gress under  paragraph  (4)  or  section  112(e)(4).  It  is  the  intent 
of  Congress  that  any  royalty  rates,  rate  structure,  definitions, 
terms,  conditions,  or  notice  and  recordkeeping  requirements, 
included  in  such  agreements  shall  be  considered  as  a  com- 
promise motivated  by  the  unique  business,  economic  and  polit- 
ical circumstances  of  small  webcasters,  copjrright  owners,  and 
performers  rather  than  as  matters  that  would  have  been  nego- 
tiated in  the  marketplace  between  a  willing  buyer  and  a  will- 
ing seller,  or  otherwise  meet  the  objectives  set  forth  in  section 
801(b). 

(D)  Nothing  in  the  Small  Webcaster  Settlement  Act  of 
2002  or  any  agreement  entered  into  pursuant  to  subparagraph 
(A)  shall  be  taken  into  account  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  in  its  review  of  the 
determination  by  the  Librarian  of  Congress  of  July  8,  2002,  of 
rates  and  terms  for  the  digital  performance  of  sound  recordings 
and  ephemeral  recordings,  pursuant  to  sections  112  and  114. 

(E)  As  used  in  this  paragraph — 

(i)    the    term    "noncommercial    webcaster"    means    a 
webcaster  that — 

(I)  is  exempt  from  taxation  under  section  501  of 
the  Internal  Revenue  Code  of  1986  (26  U.S.C.  501); 

(II)  has  applied  in  good  faith  to  the  Internal  Rev- 
enue Service  for  exemption  from  taxation  under  sec- 
tion 501  of  the  Internal  Revenue  Code  and  has  a  com- 
mercially reasonable  expectation  that  such  exemption 
shall  be  granted;  or 

(II)  has  applied  in  good  faith  to  the  Internal  Rev- 
enue Service  for  exemption  from  taxation  under  sec- 
tion 501  of  the  Internal  Revenue  Code  and  has  a  com- 
mercially reasonable  expectation  that  such  exemption 
shall  be  granted;  or 

(III)  is  operated  by  a  State  or  possession  or  any 
governmental  entity  or  subordinate  thereof,  or  by  the 
United  States  or  District  of  Columbia,  for  exclusively 
public  purposes; 
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(ii)  the  term  "receiving  agent"  shall  have  the  meaning 
given  that  term  in  section  261.2  of  title  37,  Code  of  Federal 
Regulations,  as  published  in  the  Federal  Register  on  July 
8,  2002;  and 

(iii)  the  term  "webcaster"  means  a  person  or  entity 
that  has  obtained  a  compulsory  license  under  section  112 
or  114  and  the  implementing  regulations  therefor  to  make 
eligible  nonsubscription  transmissions  and  ephemeral  re- 
cordings. 

(F)  The  authority  to  make  settlements  pursuant  to  sub- 
paragraph (A)  shall  expire  December  15,  2002,  except  with  re- 
spect to  noncommercial   webcasters  for  whom  the   authority 
shall  expire  May  31,  2003. 
(g)  Proceeds  From  Licensing  of  Transmissions. — 

(1)  Except  in  the  case  of  a  transmission  licensed  under  a 
statutory  license  in  accordance  with  subsection  (f)  of  this 
section — 

(A)  a  featured  recording  artist  who  performs  on  a 
sound  recording  that  has  been  licensed  for  a  transmission 
shall  be  entitled  to  receive  payments  from  the  copyright 
owner  of  the  sound  recording  in  accordance  with  the  terms 
of  the  artist's  contract;  and 

(B)  a  nonfeatured  recording  artist  who  performs  on  a 
sound  recording  that  has  been  licensed  for  a  transmission 
shall  be  entitled  to  receive  payments  from  the  copyright 
owner  of  the  sound  recording  in  accordance  with  the  terms 
of  the  nonfeatured  recording  artist's  applicable  contract  or 
other  applicable  agreement. 

(2)  An  agent  designated  to  distribute  receipts  from  the  li- 
censing of  transmissions  in  accordance  with  subsection  (f)  shall 
distribute  such  receipts  as  follows: 

(A)  50  percent  of  the  receipts  shall  be  paid  to  the  copy- 
right owner  of  the  exclusive  right  under  section  106(6)  of 
this  title  to  publicly  perform  a  sound  recording  by  means 
of  a  digital  audio  transmission. 

(B)  2V2  percent  of  the  receipts  shall  be  deposited  in  an 
escrow  account  managed  by  an  independent  administrator 
jointly  appointed  by  copyright  owners  of  sound  recordings 
and  the  American  Federation  of  Musicians  (or  any  suc- 
cessor entity)  to  be  distributed  to  nonfeatured  musicians 
(whether  or  not  members  of  the  American  Federation  of 
Musicians)  who  have  performed  on  sound  recordings. 

(C)  2V2  percent  of  the  receipts  shall  be  deposited  in  an 
escrow  account  managed  by  an  independent  administrator 
jointly  appointed  by  copyright  owners  of  sound  recordings 
and  the  Ajnerican  Federation  of  Television  and  Radio  Art- 
ists (or  any  successor  entity)  to  be  distributed  to  nonfea- 
tured vocalists  (whether  or  not  members  of  the  American 
Federation  of  Television  and  Radio  Artists)  who  have  per- 
formed on  sound  recordings. 

(D)  45  percent  of  the  receipts  shall  be  paid,  on  a  per 
sound  recording  basis,  to  the  recording  artist  or  artists  fea- 
tured on  such  sound  recording  (or  the  persons  convejdng 
rights  in  the  artists'  performance  in  the  sound  recordings). 
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(3)  A  nonprofit  agent  designated  to  distribute  receipts  from 
the  licensing  of  transmissions  in  accordance  with  subsection  (f) 
may  deduct  from  any  of  its  receipts,  prior  to  the  distribution 
of  such  receipts  to  any  person  or  entity  entitled  thereto  other 
than  copyright  owners  and  performers  who  have  elected  to  re- 
ceive royalties  from  another  designated  agent  and  have  noti- 
fied such  nonprofit  agent  in  writing  of  such  election,  the  rea- 
sonable costs  of  such  agent  incurred  after  November  1,  1995, 
in — 

(A)  the  administration  of  the  collection,  distribution, 
and  calculation  of  the  royalties; 

(B)  the  settlement  of  disputes  relating  to  the  collection 
and  calculation  of  the  royalties;  and 

(C)  the  licensing  and  enforcement  of  rights  with  re- 
spect to  the  making  of  ephemeral  recordings  and  perform- 
ances subject  to  licensing  under  section  112  and  this  sec- 
tion, including  those  incurred  in  participating  in  negotia- 
tions or  arbitration  proceedings  under  section  112  and  this 
section,  except  that  all  costs  incurred  relating  to  the  sec- 
tion 112  ephemeral  recordings  right  may  only  be  deducted 
from  the  royalties  received  pursuant  to  section  112. 

(4)  Notwithstanding  paragraph  (3),  any  designated  agent 
designated  to  distribute  receipts  from  the  licensing  of  trans- 
missions in  accordance  with  subsection  (f)  may  deduct  from 
any  of  its  receipts,  prior  to  the  distribution  of  such  receipts,  the 
reasonable  costs  identified  in  paragraph  (3)  of  such  agent  in- 
curred after  November  1,  1995,  with  respect  to  such  copyright 
owners  and  performers  who  have  entered  with  such  agent  a 
contractual  relationship  that  specifies  that  such  costs  may  be 
deducted  from  such  royalty  receipts. 

(h)  Licensing  to  Affiliates. — 

(1)  If  the  copyright  owner  of  a  sound  recording  licenses  an 
affiliated  entity  the  right  to  publicly  perform  a  sound  recording 
by  means  of  a  digital  audio  transmission  under  section  106(6), 
the  copyright  owner  shall  make  the  licensed  sound  recording 
available  under  section  106(6)  on  no  less  favorable  terms  and 
conditions  to  all  bona  fide  entities  that  offer  similar  services, 
except  that,  if  there  are  material  differences  in  the  scope  of  the 
requested  license  with  respect  to  the  type  of  service,  the  par- 
ticular sound  recordings  licensed,  the  frequency  of  use,  the 
number  of  subscribers  served,  or  the  duration,  then  the  copy- 
right owner  may  establish  different  terms  and  conditions  for 
such  other  services. 

(2)  The  limitation  set  forth  in  paragraph  (1)  of  this  sub- 
section shall  not  apply  in  the  case  where  the  copyright  owner 
of  a  sound  recording  licenses — 

(A)  an  interactive  service;  or 

(B)  an  entity  to  perform  pubhcly  up  to  45  seconds  of 
the  sound  recording  and  the  sole  purpose  of  the  perform- 
ance is  to  promote  the  distribution  or  performance  of  that 
sound  recording. 

(i)  No  Effect  on  Royalties  for  Underlying  Works. — Li- 
cense fees  payable  for  the  public  performance  of  sound  recordings 
under  section  106(6)  shall  not  be  taken  into  account  in  any  admin- 
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istrative,  judicial,  or  other  governmental  proceeding  to  set  or  adjust 
the  royalties  payable  to  copyright  owners  of  musical  works  for  the 
public  performance  of  their  works.  It  is  the  intent  of  Congress  that 
royalties  payable  to  copyright  owners  of  musical  works  for  the  pub- 
lic performance  of  their  works  shall  not  be  diminished  in  any  re- 
spect as  a  result  of  the  rights  granted  by  section  106(6). 

(j)  Definitions. — As  used  in  this  section,  the  following  terms 
have  the  following  meanings: 

(1)  An  "affiliated  entity"  is  an  entity  engaging  in  digital 
audio  transmissions  covered  by  section  106(6),  other  than  an 
interactive  service,  in  which  the  licensor  has  any  direct  or  indi- 
rect partnership  or  any  ownership  interest  amounting  to  5  per- 
cent or  more  of  the  outstanding  voting  or  non-voting  stock. 

(2)  An  "archived  program"  is  a  predetermined  program 
that  is  available  repeatedly  on  the  demand  of  the  transmission 
recipient  and  that  is  performed  in  the  same  order  from  the 
beginning,  except  that  an  archived  program  shall  not  include 
a  recorded  event  or  broadcast  transmission  that  makes  no 
more  than  an  incidental  use  of  sound  recordings,  as  long  as 
such  recorded  event  or  broadcast  transmission  does  not  contain 
an  entire  sound  recording  or  feature  a  particular  sound  record- 
ing. 

(3)  A  "broadcast"  transmission  is  a  transmission  made  by 
a  terrestrial  broadcast  station  licensed  as  such  by  the  Federal 
Communications  Commission. 

(4)  A  "continuous  program"  is  a  predetermined  program 
that  is  continuously  performed  in  the  same  order  and  that  is 
accessed  at  a  point  in  the  program  that  is  beyond  the  control 
of  the  transmission  recipient. 

(5)  A  "digital  audio  transmission"  is  a  digital  transmission 
as  defined  in  section  101,  that  embodies  the  transmission  of  a 
sound  recording.  This  term  does  not  include  the  transmission 
of  any  audiovisual  work. 

(6)  An  "eligible  nonsubscription  transmission"  is  a  non- 
interactive  nonsubscription  digital  audio  transmission  not 
exempt  under  subsection  (d)(1)  that  is  made  as  part  of  a  serv- 
ice that  provides  audio  programming  consisting,  in  whole  or  in 
part,  of  performances  of  sound  recordings,  including  retrans- 
missions of  broadcast  transmissions,  if  the  primary  purpose  of 
the  service  is  to  provide  to  the  public  such  audio  or  other 
entertainment  programming,  and  the  primary  purpose  of  the 
service  is  not  to  sell,  advertise,  or  promote  particular  products 
or  services  other  than  sound  recordings,  live  concerts,  or  other 
music-related  events. 

(7)  An  "interactive  service"  is  one  that  enables  a  member 
of  the  public  to  receive  a  transmission  of  a  program  specially 
created  for  the  recipient,  or  on  request,  a  transmission  of  a 
particular  sound  recording,  whether  or  not  as  part  of  a  pro- 
gram, which  is  selected  by  or  on  behalf  of  the  recipient.  The 
ability  of  individuals  to  request  that  particular  sound  record- 
ings be  performed  for  reception  by  the  public  at  large,  or  in  the 
case  of  a  subscription  service,  by  all  subscribers  of  the  service, 
does  not  make  a  service  interactive,  if  the  programming  on 
each  channel  of  the  service  does  not  substantially  consist  of 
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sound  recordings  that  are  performed  within  1  hour  of  the  re- 
quest or  at  a  time  designated  by  either  the  transmitting  entity 
or  the  individual  making  such  request.  If  an  entity  offers  both 
interactive  and  noninteractive  services  (either  concurrently  or 
at  different  times),  the  noninteractive  component  shall  not  be 
treated  as  part  of  an  interactive  service. 

(8)  A  "new  subscription  service"  is  a  service  that  performs 
sound  recordings  by  means  of  noninteractive  subscription  dig- 
ital audio  transmissions  and  that  is  not  a  preexisting  subscrip- 
tion service  or  a  preexisting  satellite  digital  audio  radio  serv- 
ice. 

(9)  A  "nonsubscription"  transmission  is  any  transmission 
that  is  not  a  subscription  transmission. 

(10)  A  "preexisting  satellite  digital  audio  radio  service"  is 
a  subscription  satellite  digital  audio  radio  service  provided  pur- 
suant to  a  satellite  digital  audio  radio  service  license  issued  by 
the  Federal  Communications  Commission  on  or  before  July  31, 
1998,  and  any  renewal  of  such  license  to  the  extent  of  the 
scope  of  the  original  license,  and  may  include  a  limited  number 
of  sample  channels  representative  of  the  subscription  service 
that  are  made  available  on  a  nonsubscription  basis  in  order  to 
promote  the  subscription  service. 

(11)  A  "preexisting  subscription  service"  is  a  service  that 
performs  sound  recordings  by  means  of  noninteractive  audio- 
only  subscription  digital  audio  transmissions,  which  was  in 
existence  and  was  making  such  transmissions  to  the  public  f -r 
a  fee  on  or  before  July  31,  1998,  and  may  include  a  hr::.-  ' 
number  of  sample  channels  representative  of  the  subscription 
service  that  are  made  available  on  a  nonsubscription  basis  in 
order  to  promote  the  subscription  service. 

(12)  A  "retransmission"  is  a  further  transmission  of  an  ini- 
tial transmission,  and  includes  any  further  retransmission  of 
the  same  transmission.  Except  as  provided  in  this  section,  a 
transmission  qualifies  as  a  "retransmission"  only  if  it  is  simul- 
taneous with  the  initial  transmission.  Nothing  in  this  defini- 
tion shall  be  construed  to  exempt  a  transmission  that  fails  to 
satisfy  a  separate  element  required  to  qualify  for  an  exemption 
under  section  114(dXl). 

(13)  The  "sound  recording  performance  complement"  is  the 
transmission  during  any  3-hour  period,  on  a  particular  channel 
used  by  a  transmitting  entity,  of  no  more  than — 

(A)  3  different  selections  of  sound  recordings  from  any 
one  phonorecord  lawfully  distributed  for  public  perforiA- 
ance  or  sale  in  the  United  States,  if  no  more  than  2  such 
selections  are  transmitted  consecutively;  or 

(B)  4  different  selections  of  sound  recordings — 

(i)  by  the  same  featured  recording  artist;  or 
(ii)  from  any  set  or  compilation  of  phonorecords 
lawfully  distributed  together  as  a  unit  for  public  per- 
formance or  sale  in  the  United  States, 
if  no  more  than  three  such  selections  are  transmitted  con- 
secutively: 
Provided,  That  the  transmission  of  selections  in  excess  of  the 
numerical  limits  provided  for  in  clauses  (A)  and  (B)  from 
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multiple  phonorecords  shall  nonetheless  qualify  as  a  sound 
recording  performance  complement  if  the  programming  of  the 
multiple  phonorecords  was  not  willfully  intended  to  avoid  the 
numerical  limitations  prescribed  in  such  clauses. 

(14)  A  "subscription"  transmission  is  a  transmission  that  is 
controlled  and  limited  to  particular  recipients,  and  for  which 
consideration  is  required  to  be  paid  or  otherwise  given  by  or 
on  behalf  of  the  recipient  to  receive  the  transmission  or  a  pack- 
age of  transmissions  including  the  transmission. 

(15)  A  "transmission"  is  either  an  initial  transmission  or  a 
retransmission. 


§117.  Limitations  on  exclusive  rights:  Computer  programs^ 

(a)  Making  of  Additional  Copy  or  Adaptation  by  Owner  of 
Copy-Notwithstanding  the  provisions  of  section  106,  it  is  not  an  in- 
fringement for  the  owner  of  a  copy  of  a  computer  program  to  make 
or  authorize  the  making  of  another  copy  or  adaptation  of  that  com- 
puter program  provided: 

(1)  that  such  a  new  copy  or  adaptation  is  created  as  an 
essential  step  in  the  utilization  of  the  computer  program  in 
conjunction  with  a  machine  and  that  it  is  used  in  no  other 
manner,  or 

(2)  that  such  new  copy  or  adaptation  is  for  archival  pur- 
poses only  and  that  all  archival  copies  are  destroyed  in  the 
event  that  continued  possession  of  the  computer  program 
should  cease  to  be  rightful. 

(b)  Lease,  Sale,  or  Other  Transfer  of  Additional  Copy  or  Adap- 
tation-Any  exact  copies  prepared  in  accordance  with  the  provisions 
of  this  section  may  be  leased,  sold,  or  otherwise  transferred,  along 
with  the  copy  from  which  such  copies  were  prepared,  only  as  part 
of  the  lease,  sale,  or  other  transfer  of  all  rights  in  the  program. 
Adaptations  so  prepared  may  be  transferred  only  with  the  author- 
ization of  the  copjrright  owner. 

(c)  Machine  Maintenance  or  Repair.— Notwithstanding  the 
provisions  of  section  106,  it  is  not  an  infringement  for  the  owner 
or  lessee  of  a  machine  to  make  or  authorize  the  making  of  a  copy 
of  a  computer  program  if  such  copy  is  made  solely  by  virtue  of  the 
activation  of  a  machine  that  lawfully  contains  an  authorized  copy 


1  Section  104  of  the  Digital  Millennium  Copyright  Act  (Public  Law  105-304)  provides  as  fol- 
lows: 

SEC.  104.  ri7  U.S.C.  109  note]  EVALUATION  OF  IMPACT  OF  COPYRIGHT  LAW  AND 
AMENDMENTS  ON  ELECTRONIC  COMMERCE  AND  TECHNOLOGICAL  DEVEL- 
OPMENT. 

(a)  Evaluation  by  the  Register  of  Copyrights  and  the  Assistant  Secretary  for  Commu- 
nications AND  Information —The  Register  of  Copyrights  and  the  Assistant  Secretary  for  Com- 
munications and  Information  of  the  Department  of  Commerce  shall  jointly  evaluate — 

(1)  the  effects  of  the  amendments  made  by  this  title  and  the  development  of  electronic 
commerce  and  associated  technology  on  the  operation  of  sections  109  and  117  of  title  17, 
United  States  Code;  and 

(2)  the  relationship  between  existing  and  emergent  technology  and  the  operation  of  sec- 
tions 109  and  117  of  title  17,  United  States  Code. 

(h)  Report  to  Congress.— The  Register  of  Copyrights  and  the  Assistant  Secretary  for  Com- 
munications and  Information  of  the  Department  of  Commerce  shall,  not  later  than  24  months 
after  the  date  of  the  enactment  of  this  Act,  submit  to  the  Congress  a  joint  report  on  the  evalua- 
tion conducted  under  subsection  (a),  including  any  legislative  recommendations  the  Register  and 
the  Assistant  Secretary  may  have. 
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of  the  computer  program,  for  purposes  only  of  maintenance  or  re- 
pair of  that  machine,  if — 

(1)  such  new  copy  is  used  in  no  other  manner  and  is  de- 
stroyed immediately  after  the  maintenance  or  repair  is  com- 
pleted; and 

(2)  with  respect  to  any  computer  program  or  part  thereof 
that  is  not  necessary  for  that  machine  to  be  activated,  such 
program  or  part  thereof  is  not  accessed  or  used  other  than  to 
make  such  new  copy  by  virtue  of  the  activation  of  the  machine. 
(d)  Definitions. — For  purposes  of  this  section — 

(1)  the  "maintenance"  of  a  machine  is  the  servicing  of  the 
machine  in  order  to  make  it  work  in  accordance  with  its  origi- 
nal specifications  and  any  changes  to  those  specifications 
authorized  for  that  machine;  and 

(2)  the  "repair"  of  a  machine  is  the  restoring  of  the  ma- 
chine to  the  state  of  working  in  accordance  with  its  original 
specifications  and  any  changes  to  those  specifications  author- 
ized for  that  machine. 


§119.  Limitations  on  exclusive  rights:  Secondary  trans- 
missions of  superstations  and  network  stations  for 
private  home  viewing  i 

(a)  Secondary  Transmissions  by  Satellite  Carriers.— 

(1)  Superstations. — Subject  to  the  provisions  of  para- 
graphs (5),  (6),  and  (8)  of  this  subsection  and  section  114(d), 
secondary  transmissions  of  a  performance  or  display  of  a  work 
embodied  in  a  primary  transmission  made  by  a  superstation 
shall  be  subject  to  statutory  licensing  under  this  section  if  the 
secondary  transmission  is  made  by  a  satellite  carrier  to  the 
public  for  private  home  viewing  or  for  viewing  in  a  commercial 
establishment,  with  regard  to  secondary  transmissions  the  sat- 
ellite carrier  is  in  compliance  with  the  rules,  regulations,  or 
authorizations  of  the  Federal  Communications  Commission 
governing  the  carriage  of  television  broadcast  station  signals, 
and  the  carrier  makes  a  direct  or  indirect  charge  for  each  re- 
transmission service  to  each  subscriber  receiving  the  secondary 
transmission  or  to  a  distributor  that  has  contracted  with  the 
carrier  for  direct  or  indirect  delivery  of  the  secondary  trans- 
mission to  the  public  for  private  home  viewing  or  for  viewing 
in  a  commercial  establishment. 

(2)  Network  stations.— 

(A)  In  general. — Subject  to  the  provisions  of  subpara- 
graphs (B)  and  (C)  of  this  paragraph  and  paragraphs  (5), 
(6),  (7),  and  (8)  of  this  subsection  and  section  114(d),  sec- 
ondary transmissions   of  a   performance   or  display  of  a 


» Section  4(a)  of  the  Satellite  Home  Viewer  Act  of  1994  (P.L.  103-369),  as  amended  by  section 
1003  of  the  Intellectual  Property  and  Communications  Omnibus  Reform  Act  of  1999  (S.  1948 
as  introduced  by  the  Senate  during  the  106th  Congress,  1st  Session  and  enacted  by  section 
1000(a)(9)  of  Pubhc  Law  106-113)  and  section  101(a)  of  the  Satellite  Home  Viewer  Extension 
and  Reauthorization  Act  of  2004  (title  EX  of  division  J  of  Public  Law  108-447),  provides  as  fol- 
lows: 
SEC.  4.  [17  U.S.C.  119  note!  TERMINATION. 

(a)  Expiration  of  Amendments— Section  119  of  title  17,  United  States  Code,  as  amended 
by  section  2  of  this  Act.  ceases  to  be  effective  on  December  31,  2009. 
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work  embodied  in  a  primary  transmission  made  by  a  net- 
work station  shall  be  subject  to  statutory  licensing  under 
this  section  if  the  secondary  transmission  is  made  by  a  sat- 
ellite carrier  to  the  public  for  private  home  viewing,  with 
regard  to  secondary  transmissions  the  satellite  carrier  is  in 
compliance  with  the  rules,  regulations,  or  authorizations  of 
the  Federal  Communications  Commission  governing  the 
carriage  of  television  broadcast  station  signals,  and  the 
carrier  makes  a  direct  or  indirect  charge  for  such  retrans- 
mission service  to  each  subscriber  receiving  the  secondary 
transmission. 

(B)  Secondary  transmissions  to  unserved  house- 
holds.— 

(i)  In  general. — The  statutory  license  provided 
for  in  subparagraph  (A)  shall  be  limited  to  secondary 
transmissions  of  the  signals  of  no  more  than  two  net- 
work stations  in  a  single  day  for  each  television  net- 
work to  persons  who  reside  in  unserved  households. 
The  limitation  in  this  clause  shall  not  apply  to  sec- 
ondary transmissions  under  paragraph  (3). 

(ii)  Accurate  determinations  of  eligibility.— 

(I)  Accurate  predictive  model. — In  deter- 
mining presumptively  whether  a  person  resides  in 
an  unserved  household  under  subsection 
(d)(10)(A),  a  court  shall  rely  on  the  Individual 
Location  Longley-Rice  model  set  forth  by  the  Fed- 
eral Communications  Commission  in  Docket  No. 
98-201,  as  that  model  may  be  amended  by  the 
Commission  over  time  under  section  339(c)(3)  of 
the  Communications  Act  of  1934  to  increase  the 
accuracy  of  that  model. 

(II)  Accurate  measurements.— For  purposes 
of  site  measurements  to  determine  whether  a  per- 
son resides  in  an  unserved  household  under  sub- 
section (d)(10)(A),  a  court  shall  rely  on  section 
339(c)(4)  of  the  Communications  Act  of  1934. 

(II)  For  purposes  of  site  measurements  to 
determine  whether  a  person  resides  in  an 
unserved  household  under  subsection  (d)(10)(A),  a 
court  shall  rely  on  section  339(c)(4)  of  the  Commu- 
nications Act  of  1934. 

(iii)  C-BAND  EXEMPTION  TO  UNSERVED  HOUSE- 
HOLDS.— 

(I)  In  GENERAL.— The  limitations  of  clause  (i) 
shall  not  apply  to  any  secondary  transmissions  by 
C-band  services  of  network  stations  that  a  sub- 
scriber to  C-band  service  received  before  any  ter- 
mination of  such  secondary  transmissions  before 
October  31,  1999. 

(II)  Definition.— In  this  clause  the  term  "C- 
band  service"  means  a  service  that  is  licensed  by 
the  Federal  Communications  Commission  and 
operates  in  the  Fixed  Satellite  Service  under  part 
25  of  title  47  of  the  Code  of  Federal  Regulations. 
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(C)  Exceptions.— 

(i)  States  with  single  full-power  network 
STATION. — In  a  State  in  which  there  is  hcensed  by  the 
Federal  Communications  Commission  a  single  full- 
power  station  that  was  a  network  station  on  January 
1,  1995,  the  statutory  license  provided  for  in  subpara- 
graph (A)  shall  apply  to  the  secondary  transmission  by 
a  satellite  carrier  of  the  primary  transmission  of  that 
station  to  any  subscriber  in  a  community  that  is  lo- 
cated within  that  State  and  that  is  not  within  the  first 
50  television  markets  as  listed  in  the  regulations  of 
the  Commission  as  in  effect  on  such  date  (47  CFR 
76.51). 

(ii)   States   with  all   network  stations  and 

SUPERSTATIONS  IN  SAME  LOCAL  MARKET. — In  a  State  in 

which  all  network  stations  and  superstations  licensed 
by  the  Federal  Communications  Commission  within 
that  State  as  of  January  1,  1995,  are  assigned  to  the 
same  local  market  and  that  local  market  does  not 
encompass  all  counties  of  that  State,  the  statutory  li- 
cense provided  under  subparagraph  (A)  shall  apply  to 
the  secondary  transmission  by  a  satellite  carrier  of  the 
primary  transmissions  of  such  station  to  all  sub- 
scribers in  the  State  who  reside  in  a  local  market  that 
is  within  the  first  50  major  television  markets  as 
listed  in  the  regulations  of  the  Commission  as  in  effect 
on  such  date  (section  76.51  of  title  47  of  the  Code  of 
Federal  Regulations). 

(iii)  Additional  stations.— In  the  case  of  that 
State  in  which  are  located  4  counties  that — 

(I)  on  January  1,  2004,  were  in  local  markets 
principally  comprised  of  counties  in  another  State, 
and 

(II)  had  a  combined  total  of  41,340  television 
households,  according  to  the  U.S.  Television 
Household  Estimates  by  Nielsen  Media  Research 
for  2004, 

the  statutory  license  provided  under  subparagraph  (A) 
shall  apply  to  secondary  transmissions  by  a  satellite 
carrier  to  subscribers  in  any  such  county  of  the  pri- 
mary transmissions  of  any  network  station  located  in 
that  State,  if  the  satellite  carrier  was  making  such 
secondary  transmissions  to  any  subscribers  in  that 
county  on  January  1,  2004. 

(iv)  Certain  additional  stations.— If  2  adjacent 
counties  in  a  single  State  are  in  a  local  market  com- 
prised principally  of  counties  located  in  another  State, 
the  statutory  license  provided  for  in  subparagraph  (A) 
shall  apply  to  the  secondary  transmission  by  a  sat- 
ellite carrier  to  subscribers  in  those  2  counties  of  the 
primary  transmissions  of  any  network  station  located 
in  the  capital  of  the  State  in  which  such  2  counties  are 
located,  if — 
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(I)  the  2  counties  are  located  in  a  local  market 
that  is  in  the  top  100  markets  for  the  year  2003 
according  to  Nielsen  Media  Research;  and 

(ID  the  total  number  of  television  households 
in  the  2  counties  combined  did  not  exceed  10,000 
for  the  year  2003  according  to  Nielsen  Media  Re- 
search. 

(v)  Applicability  of  royalty  rates.— The  royalty 
rates  under  subsection  (b)(1)(B)  apply  to  the  secondary 
transmissions  to  which  the  statutory  license  under 
subparagraph  (A)  applies  under  clauses  (i),  (ii),  (iii), 
and  (iv). 

(D)  Submission  of  subscriber  lists  to  networks.— 
(i)  Initial  lists.— A  satellite  carrier  that  makes 
secondary  transmissions  of  a  primary  transmission 
made  by  a  network  station  pursuant  to  subparagraph 
(A)  shall,  90  days  after  commencing  such  secondary 
transmissions,  submit  to  the  network  that  owns  or  is 
affiliated  with  the  network  station — 

(I)  a  list  identifying  (by  name  and  address,  in- 
cluding street  or  rural  route  number,  city.  State, 
and  zip  code)  all  subscribers  to  which  the  satellite 
carrier  makes  secondary  transmissions  of  that  pri- 
mary transmission  to  subscribers  in  unserved 
households;  and 

(II)  a  separate  list,  aggregated  by  designated 
market  area  (as  defined  in  section  122(j))  (by 
name  and  address,  including  street  or  rural  route 
number,  city.  State,  and  zip  code),  which  shall  in- 
dicate those  subscribers  being  served  pursuant  to 
paragraph  (3),  relating  to  significantly  viewed  sta- 
tions. 

(ii)  Monthly  lists.— After  the  submission  of  the 
initial  lists  under  clause  (i),  on  the  15th  of  each 
month,  the  satellite  carrier  shall  submit  to  the 
network — 

(I)  a  list  identifying  (by  name  and  address,  in- 
cluding street  or  rural  route  number,  city.  State, 
and  zip  code)  any  persons  who  have  been  added  or 
dropped  as  subscribers  under  clause  (i)(I)  since 
the  last  submission  under  clause  (i);  and 

(II)  a  separate  list,  aggregated  by  designated 
market  area  (by  name  and  street  address,  includ- 
ing street  or  rural  route  number,  city,  State,  and 
zip  code),  identifying  those  subscribers  whose 
service  pursuant  to  paragraph  (3),  relating  to  sig- 
nificantly viewed  stations,  has  been  added  or 
dropped. 

(iii)  Use  of  subscriber  information. — Sub- 
scriber information  submitted  by  a  satellite  carrier 
imder  this  subparagraph  may  be  used  only  for  pur- 
poses of  monitoring  compliance  by  the  satellite  carrier 
with  this  subsection. 
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(iv)  Applicability. — The  submission  requirements 
of  this  subparagraph  shall  apply  to  a  satellite  carrier 
only  if  the  network  to  which  the  submissions  are  to  be 
made  places  on  file  with  the  Register  of  Copyrights  a 
document  identifying  the  name  and  address  of  the  per- 
son to  whom  such  submissions  are  to  be  made.  The 
Register  shall  maintain  for  public  inspection  a  file  of 
all  such  documents. 
(3)  Secondary  transmissions  of  significantly  viewed 

SIGNALS.— 

(A)  In  GENERAL. — Notwithstanding  the  provisions  of 
paragraph  (2)(B),  and  subject  to  subparagraph  (B)  of  this 
paragraph,  the  statutory  license  provided  for  in  para- 
graphs (1)  and  (2)  shall  apply  to  the  secondary  trans- 
mission of  the  primary  transmission  of  a  network  station 
or  a  superstation  to  a  subscriber  who  resides  outside  the 
station's  local  market  (as  defined  in  section  122(j))  but 
within  a  community  in  which  the  signal  has  been  deter- 
mined by  the  Federal  Communications  Commission,  to  be 
significantly  viewed  in  such  community,  pursuant  to  the 
rules,  regulations,  and  authorizations  of  the  Federal  Com- 
munications Commission  in  effect  on  April  15,  1976,  appli- 
cable to  determining  with  respect  to  a  cable  system 
whether  signals  are  significantly  viewed  in  a  community. 

(B)  Limitation. — Subparagraph  (A)  shall  apply  only  to 
secondary  transmissions  of  the  primary  transmissions  of 
network  stations  and  superstations  to  subscribers  who  re- 
ceive secondary  transmissions  from  a  satellite  carrier  pur- 
suant to  the  statutory  license  under  section  122. 

(C)  Waiver.— 

(i)  In  GENERAL. — A  Subscriber  who  is  denied  the 
secondary  transmission  of  the  primary  transmission  of 
a  network  station  under  subparagraph  (B)  may  re- 
quest a  waiver  from  such  denial  by  submitting  a  re- 
quest, through  the  subscriber's  satellite  carrier,  to  the 
network  station  in  the  local  market  affiliated  with  the 
same  network  where  the  subscriber  is  located.  The 
network  station  shall  accept  or  reject  the  subscriber's 
request  for  a  waiver  within  30  days  after  receipt  of  the 
request.  If  the  network  station  fails  to  accept  or  reject 
the  subscriber's  request  for  a  waiver  within  that  30- 
day  period,  that  network  station  shall  be  deemed  to 
agree  to  the  waiver  request.  Unless  specifically  stated 
by  the  network  station,  a  waiver  that  was  granted  be- 
fore the  date  of  the  enactment  of  the  Satellite  Home 
Viewer  Extension  and  Reauthorization  Act  of  2004 
under  section  339(c)(2)  of  the  Communications  Act  of 
1934  shall  not  constitute  a  waiver  for  purposes  of  this 
subparagraph. 

(ii)  Sunset. — The  authority  under  clause  (i)  to 
grant  waivers  shall  terminate  on  December  31,  2008, 
and  any  such  waiver  in  effect  shall  terminate  on  that 
date. 
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(4)   Statutory   license   where   retransmissions   into 

LOCAL  market  AVAILABLE. — 

(A)    Rules    for    subscribers    to   analog    signals 
under  subsection  (e).— 

(i)  For  those  receiving  distant  analog  sig- 
nals.— In  the  case  of  a  subscriber  of  a  satellite  carrier 
who  is  eligible  to  receive  the  secondary  transmission  of 
the  primary  analog  transmission  of  a  network  station 
solely  by  reason  of  subsection  (e)  (in  this  subpara- 
graph referred  to  as  a  "distant  analog  signal"),  and 
who,  as  of  October  1,  2004,  is  receiving  the  distant 
analog  signal  of  that  network  station,  the  following 
shall  apply: 

(I)  In  a  case  in  which  the  satellite  carrier 
makes  available  to  the  subscriber  the  secondary 
transmission  of  the  primary  analog  transmission 
of  a  local  network  station  affiliated  with  the  same 
television  network  pursuant  to  the  statutory  li- 
cense under  section  122,  the  statutory  license 
under  paragraph  (2)  shall  apply  only  to  secondary 
transmissions  by  that  satellite  carrier  to  that  sub- 
scriber of  the  distant  analog  signal  of  a  station 
affiliated  with  the  same  television  network — 

(aa)  if,  within  60  days  after  receiving  the 
notice  of  the  satellite  carrier  under  section 
338(h)(1)  of  the  Communications  Act  of  1934, 
the  subscriber  elects  to  retain  the  distant  ana- 
log signal;  but 

(bb)  only  until  such  time  as  the  sub- 
scriber elects  to  receive  such  local  analog  sig- 
nal. 

(II)  Notwithstanding  subclause  (I),  the  statu- 
tory license  under  paragraph  (2)  shall  not  apply 
with  respect  to  any  subscriber  who  is  eligible  to 
receive  the  distant  analog  signal  of  a  television 
network  station  solely  by  reason  of  subsection  (e), 
unless  the  satellite  carrier,  within  60  days  after 
the  date  of  the  enactment  of  the  Satellite  Home 
Viewer  Extension  and  Reauthorization  Act  of 
2004,  submits  to  that  television  network  a  list, 
aggregated  by  designated  market  area  (as  defined 
in  section  122g)(2)(C)),  that— 

(aa)  identifies  that  subscriber  by  name 
and  address  (street  or  rural  route  number, 
city,  State,  and  zip  code)  and  specifies  the  dis- 
tant analog  signals  received  by  the  subscriber; 
and 

(bb)  states,  to  the  best  of  the  satellite  car- 
rier's knowledge  and  belief,  after  having  made 
diligent  and  good  faith  inquiries,  that  the  sub- 
scriber is  eligible  under  subsection  (e)  to  re- 
ceive the  distant  analog  signals, 
(ii)  For  those  not  receiving  distant  analog 
SIGNALS. — In  the  case  of  any  subscriber  of  a  satellite 
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carrier  who  is  eligible  to  receive  the  distant  analog  sig- 
nal of  a  network  station  solely  by  reason  of  subsection 
(e)  and  who  did  not  receive  a  distant  analog  signal  of 
a  station  affiliated  with  the  same  network  on  October 
1,   2004,   the   statutory   license   under   paragraph   (2) 
shall  not  apply  to  secondary  transmissions  by  that  sat- 
ellite carrier  to  that  subscriber  of  the  distant  analog 
signal  of  a  station  affiliated  with  the  same  network. 
(B)  Rules  for  other  subscribers. — In  the  case  of  a 
subscriber  of  a  satellite  carrier  who  is  eligible  to  receive 
the  secondary  transmission  of  the  primary  analog  trans- 
mission of  a  network  station  under  the  statutory  license 
under  paragraph  (2)  (in  this  subparagraph  referred  to  as 
a  "distant  analog  signal"),  other  than  subscribers  to  whom 
subparagraph  (A)  apphes,  the  following  shall  apply: 

(i)  In  a  case  in  which  the  satellite  carrier  makes 
available  to  that  subscriber,  on  January  1,  2005,  the 
secondary  transmission  of  the  primary  analog  trans- 
mission of  a  local  network  station  affiliated  with  the 
same  television  network  pursuant  to  the  statutory  li- 
cense under  section  122,  the  statutory  license  under 
paragraph  (2)  shall  apply  only  to  secondary  trans- 
missions by  that  satellite  carrier  to  that  subscriber  of 
the  distant  analog  signal  of  a  station  affiliated  with 
the  same  television  network  if  the  subscriber's  sat- 
ellite carrier,  not  later  than  March  1,  2005,  submits  to 
that  television  network  a  list,  aggregated  by  des- 
ignated market  area  (as  defined  in  section 
122(j)(2)(C)),  that  identifies  that  subscriber  by  name 
and  address  (street  or  rural  route  number,  city.  State, 
and  zip  code)  and  specifies  the  distant  analog  signals 
received  by  the  subscriber. 

(ii)  In  a  case  in  which  the  satellite  carrier  does  not 
make  available  to  that  subscriber,  on  January  1,  2005, 
the  secondary  transmission  of  the  primary  analog 
transmission  of  a  local  network  station  affiliated  with 
the  same  television  network  pursuant  to  the  statutory 
license  under  section  122,  the  statutory  license  under 
paragraph  (2)  shall  apply  only  to  secondary  trans- 
missions by  that  satellite  carrier  of  the  distant  analog 
signal  of  a  station  affiliated  with  the  same  network  to 
that  subscriber  if — 

(I)  that  subscriber  seeks  to  subscribe  to  such 
distant  analog  signal  before  the  date  on  which 
such  carrier  commences  to  provide  pursuant  to 
the  statutory  license  under  section  122  the  sec- 
ondary transmissions  of  the  primary  analog  trans- 
mission of  stations  from  the  local  market  of  such 
local  network  station;  and 

(II)  the  satellite  carrier,  within  60  days  after 
such  date,  submits  to  each  television  network  a 
list  that  identifies  each  subscriber  in  that  local 
market  provided  such  an  analog  signal  by  name 
and  address  (street  or  rural  route  number,  city. 
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State,  and  zip  code)  and  specifies  the  distant  ana- 
log signals  received  by  the  subscriber. 

(C)  Future  applicability. — The  statutory  license 
under  paragraph  (2)  shall  not  apply  to  the  secondary 
transmission  by  a  satellite  carrier  of  a  primary  analog 
transmission  of  a  network  station  to  a  person  who — 

(i)  is  not  a  subscriber  lawfully  receiving  such  sec- 
ondary transmission  as  of  the  date  of  the  enactment  of 
the  Satellite  Home  Viewer  Extension  and  Reauthoriza- 
tion Act  of  2004;  and 

(ii)  at  the  time  such  person  seeks  to  subscribe  to 
receive  such  secondary  transmission,  resides  in  a  local 
market  where  the  satellite  carrier  makes  available  to 
that  person  the  secondary  transmission  of  the  primary 
analog  transmission  of  a  local  network  station  affili- 
ated with  the  same  television  network  pursuant  to  the 
statutory  license  under  section  122,  and  such  sec- 
ondary transmission  of  such  primary  transmission  can 
reach  such  person. 

(D)  Special  rules  for  distant  digital  signals.— 
The  statutory  license  under  paragraph  (2)  shall  apply  to 
secondary  transmissions  by  a  satellite  carrier  to  a  sub- 
scriber of  primary  digital  transmissions  of  network  sta- 
tions if  such  secondary  transmissions  to  such  subscriber 
are  permitted  under  section  339(a)(2)(D)  of  the  Commu- 
nications Act  of  1934,  as  in  effect  on  the  day  after  the  date 
of  the  enactment  of  the  Satellite  Home  Viewer  Extension 
and  Reauthorization  Act  of  2004,  except  that  the  reference 
to  section  73.683(a)  of  title  47,  Code  of  Federal  Regula- 
tions, referred  to  in  section  339(a)(2)(D)(i)(I)  shall  refer  to 
such  section  as  in  effect  on  the  date  of  the  enactment  of 
the  Satellite  Home  Viewer  Extension  and  Reauthorization 
Act  of  2004. 

(E)  Other  provisions  not  affected. — This  para- 
graph shall  not  affect  the  applicability  of  the  statutory  li- 
cense to  secondary  transmissions  under  paragraph  (3)  or 
to  unserved  households  included  under  paragraph  (12). 

(F)  Waiver. — A  subscriber  who  is  denied  the  sec- 
ondary transmission  of  a  network  station  under  subpara- 
graph (C)  or  (D)  may  request  a  waiver  from  such  denial  by 
submitting  a  request,  through  the  subscriber's  satellite 
carrier,  to  the  network  station  in  the  local  market  affili- 
ated with  the  same  network  where  the  subscriber  is  lo- 
cated. The  network  station  shall  accept  or  reject  the  sub- 
scriber's request  for  a  waiver  within  30  days  after  receipt 
of  the  request.  If  the  network  station  fails  to  accept  or  re- 
ject the  subscriber's  request  for  a  waiver  within  that  30- 
day  period,  that  network  station  shall  be  deemed  to  agree 
to  the  waiver  request.  Unless  specifically  stated  by  the  net- 
work station,  a  waiver  that  was  granted  before  the  date  of 
the  enactment  of  the  Satellite  Home  Viewer  Extension  and 
Reauthorization  Act  of  2004  under  section  339(c)(2)  of  the 
Communications  Act  of  1934  shall  not  constitute  a  waiver 
for  purposes  of  this  subparagraph. 
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(G)  Available  defined. — For  purposes  of  this  para- 
graph, a  satelhte  carrier  makes  available  a  secondary 
transmission  of  the  primary  transmission  of  a  local  station 
to  a  subscriber  or  person  if  the  satellite  carrier  offers  that 
secondary  transmission  to  other  subscribers  who  reside  in 
the  same  zip  code  as  that  subscriber  or  person. 

(5)  Noncompliance  with  reporting  and  payment 
REQUIREMENTS. — Notwithstanding  the  provisions  of  para- 
graphs (1)  and  (2),  the  willful  or  repeated  secondare  trans- 
mission to  the  public  by  a  satellite  carrier  of  a  primarv-  trans- 
mission made  by  a  superstation  or  a  network  station  and  em- 
bodying a  performance  or  display  of  a  work  is  actionable  as  an 
act  of  infringement  under  section  501,  and  is  fully  subject  to 
the  remedies  provided  by  sections  502  through  506  and  509, 
where  the  satellite  carrier  has  not  deposited  the  statement  of 
account  and  royalty  fee  required  by  subsection  (b),  or  has  failed 
to  make  the  submissions  to  networks  required  by  paragraph 
(2)(C). 

(6)  Willful   alterations. — Notwithstanding   the    provi- 
sions of  paragraphs  (1)  and  (2),  the  secondary  transmission  to 
the  public  by  a  satellite  carrier  of  a  performance  or  display  of 
a  work  embodied  in  a  primary  transmission  made  by  a  super- 
station  or  a  network  station  is  actionable  as  an  act  of  infringe- 
ment under  section  501,  and  is  fully  subject  to  the  remedies 
provided  by  sections  502  through  506  and  sections  50*^ 
510,  if  the  content  of  the  particular  program  in  which  tl 
formance  or  display  is  embodied,  or  any  commercial 
tising  or  station  announcement  transmitted  by  the  pi 
transmitter  during,  or  immediately  before  or  after,  the  trans- 
mission of  such  program,  is  in  any  way  willfully  altered  by  the 
satellite  carrier  through  changes,  deletions,  or  additions,  or  is 
combined  with  programming  from  any  other  broadcast  signal. 

(7)  Violation  of  territorial  restrictions  on  statutory 
license  for  network  stations. — 

(A)  Individual  violations.— The  willful  or  repeated 
secondary  transmission  by  a  satellite  carrier  of  a  primary 
transmission  made  by  a  network  station  and  embodying  a 
performance  or  display  of  a  work  to  a  subscriber  who  is 
not  eligible  to  receive  the  transmission  under  this  section 
is  actionable  as  an  act  of  infringement  under  section  501 
and  is  fully  subject  to  the  remedies  provided  by  sections 
502  through  506  and  509,  except  that— 

(i)  no  damages  shall  be  awarded  for  such  act  of 
infringement  if  the  satellite  carrier  took  corrective  ac- 
tion by  promptly  withdrawing  service  from  the  ineli- 
gible subscriber,  and 

(ii)  any  statutory  damages  shall  not  exceed  $5  for 
such  subscriber  for  each  month  during  which  the  vio- 
lation occurred. 

(B)  Pattern  of  violations.— If  a  satellite  carrier  en- 
gages in  a  willful  or  repeated  pattern  or  practice  of  deliv- 
ering a  primary  transmission  made  by  a  network  station 
and  embodjdng  a  performance  or  display  of  a  work  to  sub- 
scribers who  are  not  eligible  to  receive  the  transmission 
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under  this  section,  then  in  addition  to  the  remedies  set 

forth  in  subparagraph  (A) — 

(i)  if  the  pattern  or  practice  has  been  carried  out 
on  a  substantially  nationwide  basis,  the  court  shall 
order  a  permanent  injunction  barring  the  secondary 
transmission  by  the  satellite  carrier,  for  private  home 
viewing,  of  the  primary  transmissions  of  any  primary 
network  station  affiliated  with  the  same  network,  and 
the  court  may  order  statutory  damages  of  not  to  ex- 
ceed $250,000  for  each  6-month  period  during  which 
the  pattern  or  practice  was  carried  out;  and 

(ii)  if  the  pattern  or  practice  has  been  carried  out 
on  a  local  or  regional  basis,  the  court  shall  order  a  per- 
manent injunction  barring  the  secondary  transmission, 
for  private  home  viewing  in  that  locality  or  region,  by 
the  satellite  carrier  of  the  primary  transmissions  of 
any  primary  network  station  affiliated  with  the  same 
network,  and  the  court  may  order  statutory  damages 
of  not  to  exceed  $250,000  for  each  6-month  period  dur- 
ing which  the  pattern  or  practice  was  carried  out. 

(C)  Previous  subscribers  excluded. — Subpara- 
graphs (A)  and  (B)  do  not  apply  to  secondary  transmissions 
by  a  satellite  carrier  to  persons  who  subscribed  to  receive 
such  secondary  transmissions  from  the  satellite  carrier  or 
a  distributor  before  November  16,  1988. 

(D)  Burden  of  proof. — In  any  action  brought  under 
this  paragraph,  the  satellite  carrier  shall  have  the  burden 
of  proving  that  its  secondary  transmission  of  a  primary 
transmission  by  a  network  station  is  to  a  subscriber  who 
is  eligible  to  receive  the  secondary  transmission  under  this 
section. 

(E)  Exception. — The  secondary  transmission  by  a  sat- 
ellite carrier  of  a  performance  or  display  of  a  work  em- 
bodied in  a  primary  transmission  made  by  a  network  sta- 
tion to  subscribers  who  do  not  reside  in  unserved  house- 
holds shall  not  be  an  act  of  infringement  if — 

(i)  the  station  on  May  1,  1991,  was  retransmitted 
by  a  satellite  carrier  and  was  not  on  that  date  owned 
or  operated  by  or  affiliated  with  a  television  network 
that  offered  interconnected  program  service  on  a  reg- 
ular basis  for  15  or  more  hours  per  week  to  at  least 
25  affiliated  television  licensees  in  10  or  more  States; 
(ii)  as  of  July  1,  1998,  such  station  was  retrans- 
mitted by  a  satellite  carrier  under  the  statutory  li- 
cense of  this  section;  and 

(iii)  the  station  is  not  owned  or  operated  by  or 
affiliated  with  a  television  network  that,  as  of  January 
1,  1995,  offered  interconnected  program  service  on  a 
regular  basis  for  15  or  more  hours  per  week  to  at  least 
25  affiliated  television  licensees  in  10  or  more  States. 
(8)  Discrimination  by  a  satellite  carrier.— Notwith- 
standing the  provisions  of  paragraph  (1),  the  willful  or  re- 
peated secondary  transmission  to  the  public  by  a  satellite  car- 
rier of  a  performance  or  display  of  a  work  embodied  in  a  pri- 
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mary  transmission  made  by  a  superstation  or  a  network  sta- 
tion is  actionable  as  an  act  of  infringement  under  section  501, 
and  is  fully  subject  to  the  remedies  provided  by  sections  502 
through  506  and  509,  if  the  satellite  carrier  unlawfully  dis- 
criminates against  a  distributor. 

(9)  Geographic  limitation  on  secondary  trans- 
missions.— The  statutory  license  created  by  this  section  shall 
apply  only  to  secondary  transmissions  to  households  located  in 
the  United  States. 

(10)  Loser  pays  for  signal  intensity  measurement;  re- 
covery OF  measurement  costs  in  a  civil  action.— In  any 
civil  action  filed  relating  to  the  eligibility  of  subscribing  house- 
holds as  unserved  households — 

(A)  a  network  station  challenging  such  eligibility  shall, 
within  60  days  after  receipt  of  the  measurement  results 
and  a  statement  of  such  costs,  reimburse  the  satellite  car- 
rier for  any  signal  intensity  measurement  that  is  con- 
ducted by  that  carrier  in  response  to  a  challenge  by  the 
network  station  and  that  establishes  the  household  is  an 
unserved  household;  and 

(B)  a  satellite  carrier  shall,  within  60  days  after  re- 
ceipt of  the  measurement  results  and  a  statement  of  such 
costs,  reimburse  the  network  station  challenging  such  eli- 
gibility for  any  signal  intensity  measurement  that  is  con- 
ducted by  that  station  and  that  establishes  the  household 
is  not  an  unserved  household. 

(11)  Inability  to  conduct  measurement.— If  a  network 
station  makes  a  reasonable  attempt  to  conduct  a  site  measure- 
ment of  its  signal  at  a  subscriber's  household  and  is  denied  ac- 
cess for  the  purpose  of  conducting  the  measurement,  a'^d  is 
otherwise  unable  to  conduct  a  measurement,  the  satellit-  car- 
rier shall  within  60  days  notice  thereof,  terminate  sen  -^e  of 
the  station's  network  to  that  household. 

(12)  Service  to  recreational  vehicles  and  commercial 
trucks.— 

(A)  Exemption.— 

(i)  In  general. — For  purposes  of  this  subsection, 
and  subject  to  clauses  (ii)  and  (iii),  the  term  "unserved 
household"  shall  include — 

(I)  recreational  vehicles  as  defined  in  regula- 
tions of  the  Secretary  of  Housing  and  Urban 
Development  under  section  3282.8  of  title  24  of 
the  Code  of  Federal  Regulations;  and 

(II)  commercial  trucks  that  qualify  as  com- 
mercial motor  vehicles  under  regulations  of  the 
Secretary  of  Transportation  under  section  383.5  of 
title  49  of  the  Code  of  Federal  Regulations. 

(ii)  Limitation. — Clause  (i)  shall  apply  only  to  a 
recreational  vehicle  or  commercial  truck  if  any  sat- 
ellite carrier  that  proposes  to  make  a  secondary  trans- 
mission of  a  network  station  to  the  operator  of  such  a 
recreational  vehicle  or  commercial  truck  complies  with 
the  documentation  requirements  under  subparagraphs 

(B)  and  (C). 
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(iii)  Exclusion.— For  purposes  of  this  subpara- 
graph, the  terms  "recreational  vehicle"  and  "commer- 
cial truck"  shall  not  include  any  fixed  dwelling, 
whether  a  mobile  home  or  otherwise. 

(B)  Documentation  requirements.— A  recreational 
vehicle  or  commercial  truck  shall  be  deemed  to  be  an 
unserved  household  beginning  10  days  after  the  relevant 
satellite  carrier  provides  to  the  network  that  owns  or  is 
affiliated  with  the  network  station  that  will  be  secondarily 
transmitted  to  the  recreational  vehicle  or  commercial  truck 
the  following  documents: 

(i)  Declaration. — A  signed  declaration  by  the  op- 
erator of  the  recreational  vehicle  or  commercial  truck 
that  the  satellite  dish  is  permanently  attached  to  the 
recreational  vehicle  or  commercial  truck,  and  will  not 
be  used  to  receive  satellite  programming  at  any  fixed 
dwelling. 

(ii)  Registration. — In  the  case  of  a  recreational 
vehicle,  a  copy  of  the  current  State  vehicle  registration 
for  the  recreational  vehicle. 

(iii)  Registration  and  license. — In  the  case  of  a 
commercial  truck,  a  copy  of — 

(I)  the  current  State  vehicle  registration  for 
the  truck;  and 

(II)  a  copy  of  a  valid,  current  commercial  driv- 
er's license,  as  defined  in  regulations  of  the  Sec- 
retary of  Transportation  under  section  383  of  title 
49  of  the  Code  of  Federal  Regulations,  issued  to 
the  operator. 

(C)  Updated  documentation  requirements.— If  a 
satellite  carrier  wishes  to  continue  to  make  secondary 
transmissions  to  a  recreational  vehicle  or  commercial  truck 
for  more  than  a  2-year  period,  that  carrier  shall  provide 
each  network,  upon  request,  with  updated  documentation 
in  the  form  described  under  subparagraph  (B)  during  the 
90  days  before  expiration  of  that  2-year  period. 

(13)  Statutory  license  contingent  on  compll\nce  with 
FCC  rules  and  remedial  steps.— Notwithstanding  any  other 
provision  of  this  section,  the  willful  or  repeated  secondary 
transmission  to  the  public  by  a  satellite  carrier  of  a  primary 
transmission  embodying  a  performance  or  display  of  a  work 
made  by  a  broadcast  station  licensed  by  the  Federal  Commu- 
nications Commission  is  actionable  as  an  act  of  infringement 
under  section  501,  and  is  fully  subject  to  the  remedies  provided 
by  sections  502  through  506  and  509,  if,  at  the  time  of  such 
transmission,  the  satellite  carrier  is  not  in  compliance  with  the 
rules,  regulations,  and  authorizations  of  the  Federal  Commu- 
nications Commission  concerning  the  carriage  of  television 
broadcast  station  signals. 

(14)  Waivers. — A  subscriber  who  is  denied  the  secondary 
transmission  of  a  signal  of  a  network  station  under  subsection 
(a)(2)(B)  may  request  a  waiver  from  such  denial  by  submitting 
a  request,  through  the  subscriber's  satellite  carrier,  to  the  net- 
work station  asserting  that  the  secondary  transmission  is  pro- 
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hibited.  The  network  station  shall  accept  or  reject  a  sub- 
scriber's request  for  a  waiver  within  30  days  after  receipt  of 
the  request.  If  a  television  network  station  fails  to  accept  or  re- 
ject a  subscriber's  request  for  a  waiver  within  the  30-day  pe- 
riod after  receipt  of  the  request,  that  station  shall  be  deemed 
to  agree  to  the  waiver  request  and  have  filed  such  written 
waiver.  Unless  specifically  stated  by  the  network  station,  a 
waiver  that  was  granted  before  the  date  of  the  enactment  of 
the  Satellite  Home  Viewer  Extension  and  Reauthorization  Act 
of  2004  under  section  339(c)(2)  of  the  Communications  Act  of 
1934,  and  that  was  in  effect  on  such  date  of  enactment,  shall 
constitute  a  waiver  for  purposes  of  this  paragraph. 

(15)  Carriage  of  low  power  television  stations.— 

(A)  In  general.— Notwithstanding  paragraph  (2)(B), 
and  subject  to  subparagraphs  (B)  through  (F)  of  this  para- 
graph, the  statutory  license  provided  for  in  paragraphs  (1) 
and  (2)  shall  apply  to  the  secondary  transmission  of  the 
primary  transmission  of  a  network  station  or  a  supersta- 
tion  that  is  licensed  as  a  low  power  television  station,  to 
a  subscriber  who  resides  within  the  same  local  market. 

(B)  Geographic  limitation.— 

(i)  Network  stations. — With  respect  to  network 
stations,  secondary  transmissions  provided  for  in  sub- 
paragraph (A)  shall  be  limited  to  secondary  trans- 
missions to  subscribers  who — 

(I)  reside  in  the  same  local  market  as  the  sta- 
tion originating  the  signal;  and 

(II)  reside  within  35  miles  of  the  transmitter 
site  of  such  station,  except  that  in  the  case  of  such 
a  station  located  in  a  standard  metropolitan  sta- 
tistical area  which  has  1  of  the  50  largest  popu- 
lations of  all  standard  metropolitan  statistical 
areas  (based  on  the  1980  decennial  census  of 
population  taken  by  the  Secretary  of  Commerce), 
the  number  of  miles  shall  be  20. 

(ii)  SUPERSTATIONS. — With  respect  to  supersta- 
tions,  secondary  transmissions  provided  for  in  sub- 
paragraph (A)  shall  be  limited  to  secondary  trans- 
missions to  subscribers  who  reside  in  the  same  local 
market  as  the  station  originating  the  signal. 

(C)  No  APPLICABILITY  TO  REPEATERS  AND  TRANS- 
LATORS.— Secondary  transmissions  provided  for  in  sub- 
paragraph (A)  shall  not  apply  to  any  low  power  television 
station  that  retransmits  the  programs  and  signals  of  an- 
other television  station  for  more  than  2  hours  each  day. 

(D)  Royalty  fees. — Notwithstanding  subsection 
(b)(1)(B),  a  satellite  carrier  whose  secondary  transmissions 
of  the  primary  transmissions  of  a  low  power  television  sta- 
tion are  subject  to  statutory  licensing  under  this  section 
shall  have  no  royalty  obligation  for  secondary  trans- 
missions to  a  subscriber  who  resides  within  35  miles  of  the 
transmitter  site  of  such  station,  except  that  in  the  case  of 
such  a  station  located  in  a  standard  metropolitan  statis- 
tical area  which  has  1  of  the  50  largest  populations  of  all 
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standard  metropolitan  statistical  areas  (based  on  the  1980 
decennial  census  of  population  taken  by  the  Secretary  of 
Commerce),  the  number  of  miles  shall  be  20.  Carriage  of 
a  superstation  that  is  a  low  power  television  station  within 
the  station's  local  market,  but  outside  of  the  35-mile  or  20- 
mile  radius  described  in  the  preceding  sentence,  shall  be 
subject  to  royalty  payments  under  subsection  (b)(1)(B). 

(E)  Limitation  to  subscribers  taking  local-into- 
LOCAL  SERVICE. — Secondary  transmissions  provided  for  in 
subparagraph  (A)  may  be  made  only  to  subscribers  who  re- 
ceive secondary  transmissions  of  primary  transmissions 
from  that  satellite  carrier  pursuant  to  the  statutory  license 
under  section  122,  and  only  in  conformity  with  the  require- 
ments under  340(b)  of  the  Communications  Act  of  1934,  as 
in  effect  on  the  date  of  the  enactment  of  the  Satellite 
Home  Viewer  Extension  and  Reauthorization  Act  of  2004. 
(16)  Restricted  transmission  of  out-of-State  distant 
network  signals  into  certain  markets. — 

(A)  Out-of-State  NETWORK  AFFILIATES. — Notwith- 
standing any  other  provision  of  this  title,  the  statutory  li- 
cense in  this  subsection  and  subsection  (b)  shall  not  apply 
to  any  secondary  transmission  of  the  primary  transmission 
of  a  network  station  located  outside  of  the  State  of  Alaska 
to  any  subscriber  in  that  State  to  whom  the  secondary 
transmission  of  the  primary  transmission  of  a  television 
station  located  in  that  State  is  made  available  by  the  sat- 
ellite carrier  pursuant  to  section  122. 

(B)  Exception.— The  limitation  in  subparagraph  (A) 
shall  not  apply  to  the  secondary  transmission  of  the  pri- 
mary transmission  of  a  digital  signal  of  a  network  station 
located  outside  of  the  State  of  Alaska  if  at  the  time  that 
the  secondary  transmission  is  made,  no  television  station 
licensed  to  a  community  in  the  State  and  affiliated  with 
the  same  network  makes  primary  transmissions  of  a  dig- 
ital signal. 

(b)  Statutory  License  for  Secondary  Transmissions  for 
Private  Home  Viewing  i  .— 

(1)  Deposits  with  the  Register  of  Copyrights.— A  sat- 
ellite carrier  whose  secondary  transmissions  are  subject  to 
statutory  licensing  under  subsection  (a)  shall,  on  a  semiannual 
basis,  deposit  with  the  Register  of  Copyrights,  in  accordance 
with  requirements  that  the  Register  shall  prescribe  by 
regulation — 

(A)  a  statement  of  account,  covering  the  preceding  6- 
month  period,  specifying  the  names  and  locations  of  all 
superstations  and  network  stations  whose  signals  were  re- 
transmitted, at  any  time  during  that  period,  to  subscribers 
as  described  in  subsections  (a)(1)  and  (a)(2),  the  total  num- 
ber of  subscribers  that  received  such  retransmissions,  and 


'So  in  original.  Phrase  "for  private  home  viewing"  struck  out  from  text  without  corresponding 
change  in  heading.  See  2004  Amendment  note  below. 
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such  other  data  as  the  Register  of  Copyrights  may  from 
time  to  time  prescribe  by  regulation;  and 

(B)  a  royalty  fee  for  that  6-month  period,  computed  by 
multiplying  the  total  number  of  subscribers  receiving  each 
secondary  transmission  of  each  superstation  or  network 
station  during  each  calendar  month  by  the  appropriate 
rate  in  effect  under  this  section. 
Notwithstanding  the  provisions  of  subparagraph  (B),  a  satellite 
carrier  whose  secondary  transmissions  are  subject  to  statutory 
Ucensing  under  paragraph  (1)  or  (2)  of  subsection  (a)  shall  have 
no  royalty  obligation  for  secondary  transmissions  to   a  sub- 
scriber under  paragraph  (3)  of  such  subsection. 

(2)  Investment  of  fees.— The  Register  of  Copyrights  shall 
receive  all  fees  deposited  under  this  section  and,  after  deduct- 
ing the  reasonable  costs  incurred  by  the  Copyright  Office  under 
this  section  (other  than  the  costs  deducted  under  paragraph 
(4)),  shall  deposit  the  balance  in  the  Treasury  of  the  United 
States,  in  such  manner  as  the  Secretary  of  the  Treasury  di- 
rects. All  funds  held  by  the  Secretary  of  the  Treasury  shall  be 
invested  in  interest-bearing  securities  of  the  United  States  for 
later  distribution  with  interest  by  the  Librarian  of  Congress  as 
provided  by  this  title. 

(3)  Persons  to  whom  fees  are  distributed.— The  royalty 
fees  deposited  under  paragraph  (2)  shall,  in  accordance  with 
the  procedures  provided  by  paragraph  (4),  be  distributed  to 
those  copyright  owners  whose  works  were  included  in  a  sec- 
ondary transmission  made  by  a  satellite  carrier  during  the  ap- 
plicable 6-month  accounting  period  and  who  file  a  claim  with 
the  Copyright  Royalty  Judges  under  paragraph  (4). 

(4)  Procedures  for  distribution. — The  royalty  fees 
deposited  under  paragraph  (2)  shall  be  distributed  in  accord- 
ance with  the  following  procedures: 

(A)  Filing  of  claims  for  fees.— During  the  month  of 
July  in  each  year,  each  person  claiming  to  be  entitled  to 
statutory  license  fees  for  secondary  transmissions  shall  file 
a  claim  with  the  Copyright  Royalty  Judges,  in  accordance 
with  requirements  that  the  Copyright  Royalty  Judges  shall 
prescribe  by  regulation.  For  purposes  of  this  paragraph, 
any  claimants  may  agree  among  themselves  as  to  the  pro- 
portionate division  of  statutory  license  fees  among  them, 
may  lump  their  claims  together  and  file  them  jointly  or  as 
a  single  claim,  or  may  designate  a  common  agent  to  re- 
ceive pajrment  on  their  behalf 

(B)  Determination  of  controversy;  distribu- 
tions.— After  the  first  day  of  August  of  each  year,  the 
Copyright  Royalty  Judges  shall  determine  whether  there 
exists  a  controversy  concerning  the  distribution  of  royalty 
fees.  If  the  Copyright  Royalty  Judges  determine  that  no 
such  controversy  exists,  the  Librarian  of  Congress  shall, 
after  deducting  reasonable  administrative  costs  under  this 
paragraph,  distribute  such  fees  to  the  copyright  owners 
entitled  to  receive  them,  or  to  their  designated  agents.  If 
the  Copyright  Royalty  Judges  find  the  existence  of  a  con- 
troversy, the  Copyright  Royalty  Judges  shall,  pursuant  to 
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chapter  8  of  this  title,  conduct  a  proceeding  to  determine 
the  distribution  of  royalty  fees. 

(C)  Withholding  of  fees  during  controversy.— 
During  the  pendency  of  any  proceeding  under  this  sub- 
section, the  Copyright  Royalty  Judges  shall  withhold  from 
distribution  an  amount  sufficient  to  satisfy  all  claims  with 
respect  to  which  a  controversy  exists,  but  shall  have  the 
discretion  to  proceed  to  distribute  any  amounts  that  are 
not  in  controversy. 

(c)  Adjustment  of  Royalty  Fees.— 

(1)  Applicability  and  determination  of  royalty  fees 

for  analog  signals. — 

(A)  Initial  fee. — The  appropriate  fee  for  purposes  of 
determining  the  royalty  fee  under  subsection  (b)(1)(B)  for 
the  secondary  transmission  of  the  primary  analog  trans- 
missions of  network  stations  and  superstations  shall  be 
the  appropriate  fee  set  forth  in  part  258  of  title  37,  Code 
of  Federal  Regulations,  as  in  effect  on  July  1,  2004,  as 
modified  under  this  paragraph. 

(B)  Fee  set  by  voluntary  negotiation.— On  or  be- 
fore January  2,  2005,  the  Librarian  of  Congress  shall 
cause  to  be  published  in  the  Federal  Register  of  the  initi- 
ation of  voluntary  negotiation  proceedings  for  the  purpose 
of  determining  the  royalty  fee  to  be  paid  by  satellite  car- 
riers for  the  secondary  transmission  of  the  primary  analog 
transmission  of  network  stations  and  superstations  under 
subsection  (b)(1)(B). 

(C)  Negotiations. — Satellite  carriers,  distributors, 
and  copyright  owners  entitled  to  royalty  fees  under  this 
section  shall  negotiate  in  good  faith  in  an  effort  to  reach 
a  voluntary  agreement  or  agreements  for  the  payment  of 
royalty  fees.  Any  such  satellite  carriers,  distributors  and 
copyright  owners  may  at  any  time  negotiate  and  agree  to 
the  royalty  fee,  and  may  designate  common  agents  to  nego- 
tiate, agree  to,  or  pay  such  fees.  If  the  parties  fail  to  iden- 
tify common  agents,  the  Librarian  of  Congress  shall  do  so, 
after  requesting  recommendations  from  the  parties  to  the 
negotiation  proceeding.  The  parties  to  each  negotiation 
proceeding  shall  bear  the  cost  thereof. 

(D)  Agreements  binding  on  parties;  filing  of 
agreements;  public  notice.— (i)  Voluntary  agreements 
negotiated  at  any  time  in  accordance  with  this  paragraph 
shall  be  binding  upon  all  satellite  carriers,  distributors, 
and  copyright  owners  that  a  parties  thereto.  Copies  of  such 
agreements  shall  be  filed  with  the  Copyright  Office  within 
30  days  after  execution  in  accordance  with  regulations  that 
the  Register  of  Copyrights  shall  prescribe. 

(ii)(I)  Within  10  days  after  publication  in  the  Fed- 
eral Register  of  a  notice  of  the  initiation  of  volimtary 
negotiation  proceedings,  parties  who  have  reached  a 
voluntary  agreement  may  request  that  the  royalty  fees 
in  that  agreement  be  applied  to  all  satellite  carriers, 
distributors,  and  copyright  owners  without  convening 
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an  arbitration  proceeding  pursuant  to  subparagraph 
(E). 

(II)  Upon  receiving  a  request  under  subclause  (I), 
the  Librarian  of  Congress  shall  immediately  provide 
public  notice  of  the  royalty  fees  from  the  voluntary 
agreement  and  afford  parties  an  opportunity  to  state 
that  they  object  to  those  fees. 

(II)  Upon  receiving  a  request  under  subclause  (I), 
the  Librarian  of  Congress  shall  immediately  provide 
public  notice  of  the  royalty  fees  from  the  voluntary 
agreement  and  afford  parties  an  opportunity  to  state 
that  they  object  to  those  fees. 

(III)  The  Librarian  shall  adopt  the  royalty  fees 
from  the  voluntary  agreement  for  all  satellite  carriers, 
distributors,  and  copyright  owners  without  convening 
an  arbitration  proceeding  unless  a  party  with  an  in- 
tent to  participate  in  the  arbitration  proceeding  and  a 
significant  interest  in  the  outcome  of  that  proceeding 
objects  under  subclause  (II). 

(E)  Period  agreement  is  in  effect.— The  obligation 
to  pay  the  royalty  fees  established  under  a  voluntary 
agreement  which  has  been  filed  with  the  Copyright  Office 
in  accordance  with  this  paragraph  shall  become  effective 
on  the  date  specified  in  the  agreement,  and  shall  remain 
in  effect  until  December  31,  2009,  or  in  accordance  with 
the  terms  of  the  agreement,  whichever  is  later. 

(F)  Fee  set  by  compulsory  arbitration. — 

(i)  Notice  of  initiation  of  proceedings. — On  or 
before  May  1,  2005,  the  Librarian  of  Congress  shall 
cause  notice  to  be  published  in  the  Federal  Register  of 
the  initiation  of  arbitration  proceedings  for  the  pur- 
pose of  determining  the  royalty  fee  to  be  paid  for  the 
secondary  transmission  of  primary  analog  trans- 
mission of  network  stations  and  superstations  under 
subsection  (b)(1)(B)  by  satellite  carriers  and  distribu- 
tors 

(I)  in  the  absence  of  a  voluntary  agreement 
filed  in  accordance  with  subparagraph  (D)  that 
establishes  royalty  fees  to  be  paid  by  all  satellite 
carriers  and  distributors;  or 

(II)  if  an  objection  to  the  fees  from  a  voluntary 
agreement  submitted  for  adoption  by  the  Librar- 
ian of  Congress  to  apply  to  all  satellite  carriers, 
distributors,  and  copyright  owners  is  received 
under  subparagraph  (D)  from  a  party  with  an  in- 
tent to  participate  in  the  arbitration  proceeding 
and  a  significant  interest  in  the  outcome  of  that 
proceeding. 

Such  arbitrary  proceeding  shall  be  conducted  under 
chapter  8  as  in  effect  on  the  day  before  the  date  of  the 
enactment  of  the  Copyright  Royalty  and  Distribution 
Act  of  2004. 

(ii)  Establishment  of  royalty  fees.— In  deter- 
mining   royalty    fees    under    this    subparagraph,    the 
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copyright  arbitration  royalty  panel  appointed  under 
chapter  8,  as  in  effect  on  the  day  before  the  date  of  the 
enactment  of  the  Copyright  Royalty  and  Distribution 
Act  of  2004  shall  establish  fees  for  the  secondary 
transmissions  of  the  primary  analog  transmission  of 
network  stations  and  superstations  that  most  clearly 
represent  the  fair  market  value  of  secondary  trans- 
missions, except  that  the  Librarian  of  Congress  and 
any  copyright  arbitration  royalty  panel  shall  adjust 
those  fees  to  account  for  the  obligations  of  the  parties 
under  any  applicable  voluntary  agreement  filed  with 
the  Copyright  Office  pursuant  to  subparagraph  (D).  In 
determining  the  fair  market  value,  the  panel  shall 
base  its  decision  on  economic,  competitive,  and  pro- 
gramming information  presented  by  the  parties, 
including — 

(I)  the  competitive  environment  in  which  such 
programming  is  distributed,  the  cost  of  similar 
signals  in  similar  private  and  compulsory  license 
marketplaces,  and  any  special  features  and  condi- 
tions of  the  retransmission  marketplace; 

(II)  the  economic  impact  of  such  fees  on  copy- 
right owners  and  satellite  carriers;  and 

(III)  the  impact  on  the  continued  availability 
of  secondary  transmissions  to  the  public. 

(iii)  Period  during  which  decision  of  arbitra- 
tion PANEL  OR  ORDER  OF  LIBRARIAN  EFFECTIVE.— The 

obligation  to  pay  the  royalty  fee  established  under  a 
determination  which — 

(I)  is  made  by  a  copyright  arbitration  royalty 
panel  in  an  arbitration  proceeding  under  this 
paragraph  and  is  adopted  by  the  Librarian  of  Con- 
gress under  section  802(f),  as  in  effect  on  the  day 
before  the  date  of  the  enactment  of  the  Copyright 
Royalty  and  Distribution  Act  of  2004;  or 

(II)  is  established  by  the  Librarian  under  sec- 
tion 802(f)  as  in  effect  on  the  day  before  such  date 
of  enactment  shall  be  effective  as  of  January  1, 
2005. 

(iv)  Persons  subject  to  royalty  fee. — The  roy- 
alty fee  referred  to  in  (iii)  shall  be  binding  on  all  sat- 
ellite carriers,  distributors  and  copyright  owners,  who 
are  not  party  to  a  voluntary  agreement  filed  with  the 
Copyright  Office  under  subparagraph  (D). 
(2)  Applicability  and  determination  of  royalty  fees 
FOR  DIGITAL  SIGNALS. — The  process  and  requirements  for  estab- 
lishing the  royalty  fee  payable  under  subsection  (b)(1)(B)  for 
the    secondary    transmission    of   the    primary    digital    trans- 
missions of  network  stations  and  superstations  shall  be  the 
same   as  that  set  forth  in  paragraph  (1)  for  the   secondary 
transmission  of  the  primary  analog  transmission  of  network 
stations  and  superstations,  except  that — 

(A)  the  initial  fee  under  paragraph  (1)(A)  shall  be  the 
rates  set  forth  in  section  298.3(b)(1)  and  (2)  of  title  37, 
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Code  of  Federal  Regulations,  as  in  effect  on  the  date  of  the 
enactment  of  the  Satellite  Home  Viewer  Extension  and  Re- 
authorization Act  of  2004,  reduced  by  22.5  percent; 

(B)  the  notice  of  initiation  of  arbitration  proceedings 
required  in  paragraph  (l)(F)(i)  shall  be  published  on  or  be- 
fore December  31,  2005;  and 

(C)  the  royalty  fees  that  are  established  for  the  sec- 
ondary transmission  of  the  primary  digital  transmission  of 
network  stations  and  superstations  in  accordance  with  to 
the  procedures  set  forth  in  paragraph  (l)(F)(iii)  and  are 
payable  under  subsection  (b)(1)(B) — 

(i)  shall  be  reduced  by  22.5  percent;  and 
(ii)  shall  be  adjusted  by  the  Librarian  of  Congress 
on  January  1,  2007,  and  on  January  1  of  each  year 
thereafter,  to  reflect  any  changes  occurring  during  the 
preceding  12  months  in  the  cost  of  living  as  deter- 
mined by  the  most  recent  Consumer  Price  Index  (for 
all  consumers  and  items)  published  by  the  Secretary  of 
Labor, 
(d)  Definitions. — As  used  in  this  section — 

(1)  Distributor. — The  term  "distributor"  means  an  entity 
which  contracts  to  distribute  secondary  transmissions  from  a 
satellite  carrier  and,  either  as  a  single  channel  or  in  a  package 
with  other  programming,  provides  the  secondary  transmission 
either  directly  to  individual  subscribers  or  indirectly  through 
other  program  distribution  entities  in  accordance  with  the  pro- 
visions of  this  section. 

(2)  Network  station. — The  term  "network  station" 
means — 

(A)  a  television  station  licensed  by  the  Federal  Com- 
munications Commission,  including  any  translator  station 
or  terrestrial  satellite  station  that  rebroadcasts  all  or  sub- 
stantially all  of  the  programming  broadcast  by  a  network 
station,  that  is  owned  or  operated  by,  or  affiliated  with, 
one  or  more  of  the  television  networks  in  the  United  States 
which  offer  an  interconnected  program  service  on  a  regular 
basis  for  15  or  more  hours  per  week  to  at  least  25  of  its 
affiliated  television  licensees  in  10  or  more  States;  or 

(B)  a  noncommercial  educational  broadcast  station  (as 
defined  in  section  397  of  the  Communications  Act  of  1934); 

except  that  the  term  does  not  include  the  signal  of  the  Alaska 
Rural  Communications  Service,  or  any  successor  entity  to  that 
service. 

(3)  Primary  network  station.— The  term  "primary  net- 
work station"  means  a  network  station  that  broadcasts  or  re- 
broadcasts  the  basic  programming  service  of  a  particular  na- 
tional network. 

(4)  Primary  transmission. — The  term  "primary  trans- 
mission" has  the  meaning  given  that  term  in  section  111(f)  of 
this  title. 

(5)  Private  home  viewing. — The  term  "private  home 
viewing"  means  the  viewing,  for  private  use  in  a  household  by 
means  of  satellite  reception  equipment  which  is  operated  by  an 
individual  in  that  household  and  which  serves  only  such  house- 
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hold,  of  a  secondary  transmission  delivered  by  a  satellite  car- 
rier of  a  primary  transmission  of  a  television  station  licensed 
by  the  Federal  Communications  Commission. 

(6)  Satellite  carrier.— The  term  "satellite  carrier" 
means  an  entity  that  uses  the  facilities  of  a  satellite  or  satellite 
service  licensed  by  the  Federal  Communications  Commission 
and  operates  in  the  Fixed-Satellite  Service  under  part  25  of 
title  47  of  the  Code  of  Federal  Regulations  or  the  Direct  Broad- 
cast Satellite  Service  under  part  100  of  title  47  of  the  Code  of 
Federal  Regulations,  to  establish  and  operate  a  channel  of  com- 
munications for  point-to-multipoint  distribution  of  television 
station  signals,  and  that  owns  or  leases  a  capacity  or  service 
on  a  satellite  in  order  to  provide  such  point-to-multipoint  dis- 
tribution, except  to  the  extent  that  such  entity  provides  such 
distribution  pursuant  to  tariff  under  the  Communications  Act 
of  1934,  other  than  for  private  home  viewing  pursuant  to  this 
section. 

(7)  Secondary  transmission.— The  term  "secondary 
transmission"  has  the  meaning  given  that  term  in  section 
111(f)  of  this  title. 

(8)  Subscriber. — The  term  "subscriber"  means  an  indi- 
vidual or  entity  that  receives  a  secondary  transmission  service 
by  means  of  a  secondary  transmission  from  a  satellite  carrier 
and  pays  a  fee  for  the  service,  directly  or  indirectly,  to  the  sat- 
ellite carrier  or  to  a  distributor  in  accordance  with  the  provi- 
sions of  this  section. 

(9)  SUPERSTATION. — The  term  "superstation"  means  a  tele- 
vision station,  other  than  a  network  station,  licensed  by  the 
Federal  Communications  Commission,  that  is  secondarily 
transmitted  by  a  satellite  carrier. 

(10)  Unserved  household. — The  term  "unserved  house- 
hold", with  respect  to  a  particular  television  network,  means  a 
household  that — 

(A)  cannot  receive,  through  the  use  of  a  conventional, 
stationary,  outdoor  rooftop  receiving  antenna,  an  over-the- 
air  signal  of  a  primary  network  station  affiliated  with  that 
network  of  Grade  B  intensity  as  defined  by  the  Federal 
Communications  Commission  under  section  73.683(a)  of 
title  47  of  the  Code  of  Federal  Regulations,  as  in  effect  on 
January  1,  1999; 

(B)  is  subject  to  a  waiver  that  meets  the  standards  of 
subsection  (a)(14)  whether  or  not  the  waiver  was  granted 
before  the  date  of  the  enactment  of  the  Satellite  Home 
Viewer  Extension  and  Reauthorization  Act  of  2004; 

(C)  is  a  subscriber  to  whom  subsection  (e)  applies; 

(D)  is  a  subscriber  to  whom  subsection  (a)(12)  applies; 
or 

(E)  is  a  subscriber  to  whom  the  exemption  under  sub- 
section (a)(2)(B)(iii)  applies. 

(11)  Local  market.— The  term  "local  market"  has  the 
meaning  given  such  term  under  section  122(j),  except  that  with 
respect  to  a  low  power  television  station,  the  term  "local  mar- 
ket" means  the  designated  market  area  in  which  the  station  is 
located. 
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(12)  Low  POWER  TELEVISION  STATION.— The  term  "low 
power  television  station"  means  a  low  power  television  as  de- 
fined under  section  74.701(f)  of  title  47,  Code  of  Federal  Regu- 
lations, as  in  effect  on  June  1,  2004.  For  purposes  of  this  para- 
graph, the  term  "low  power  television  station"  includes  a  low 
power  television  station  that  has  been  accorded  primary  status 
as  a  Class  A  television  licensee  under  section  73.6001(a)  of  title 
47,  Code  of  Federal  Regulations. 

(13)  Commercial  establishment.— The  term  "commercial 
establishment" — 

(A)  means  an  establishment  used  for  commercial  ar 
poses,  such  as  a  bar,  restaurant,  private  office,  fitness 
club,  oil  rig,  retail  store,  bank  or  other  financial  institu- 
tion, supermarket,  automobile  or  boat  dealership,  or  any 
other  establishment  with  a  common  business  area;  and 

(B)  does  not  include  a  multi-unit  permanent  or  tem- 
porary dwelling  where  private  home  viewing  occurs,  such 
as  a  hotel,  dormitory,  hospital,  apartment,  condominium, 
or  prison. 

(e)  Moratorium  on  Copyright  Liability.— Until  December 
31,  2009,  a  subscriber  who  does  not  receive  a  signal  of  Grade  A 
intensity  (as  defined  in  the  regulations  of  the  Federal  Communica- 
tions Commission  under  section  73.683(a)  of  title  47  of  the  Code  of 
Federal  Regulations,  as  in  effect  on  January  1,  1999,  or  predicted 
by  the  Federal  Communications  Commission  using  the  Individual 
Location  Longley-Rice  methodology  described  by  the  Federal  Com- 
munications Commission  in  Docket  No.  98-201)  of  a  local  network 
television  broadcast  station  shall  remain  eligible  to  receive  signals 
of  network  stations  affiliated  with  the  same  network,  if  that  sub- 
scriber had  satellite  service  of  such  network  signal  terminated  after 
July  11,  1998,  and  before  October  31,  1999,  as  required  by  this  sec- 
tion, or  received  such  service  on  October  31,  1999. 

(f)  Expedited  Consideration  by  Justice  Department  of 
Voluntary  Agreements  to  Provide  Satellite  Secondary 
Transmissions  to  Local  Markets.— 

(1)  In  general. — In  a  case  in  which  no  satellite  carrier 
makes  available,  to  subscribers  located  in  a  local  market,  as 
defined  in  section  122(j)(2),  the  secondary  transmission  into 
that  market  of  a  primary  transmission  of  one  or  more  tele- 
vision broadcast  stations  licensed  by  the  Federal  Communica- 
tions Commission,  and  two  or  more  satellite  carriers  request  a 
business  review  letter  in  accordance  with  section  50.6  of  title 
28,  Code  of  Federal  Regulations  (as  in  effect  on  July  7,  2004), 
in  order  to  assess  the  legality  under  the  antitrust  laws  of  pro- 
posed business  conduct  to  make  or  carry  out  an  agreement  to 
provide  such  secondary  transmission  into  such  local  market, 
the  appropriate  official  of  the  Department  of  Justice  shall  re- 
spond to  the  request  no  later  than  90  days  after  the  date  on 
which  the  request  is  received. 

(2)  Definition. — For  purposes  of  this  subsection,  the  term 
"antitrust  laws" — 

(A)  has  the  meaning  given  that  term  in  subsection  (a) 
of  the  first  section  of  the  Clayton  Act  (15  U.S.C.  12(a)),  ex- 
cept that  such  term  includes  section  5  of  the  Federal  Trade 
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Commission  Act  (15  U.S.C.  45)  to  the  extent  such  section 
5  appHes  to  unfair  methods  of  competition;  and 

(B)  includes  any  State  law  similar  to  the  laws  referred 
to  in  paragraph  (1). 


§122.  Limitations    on    exclusive    rights:    Secondary    trans- 
missions by  satellite  carriers  within  local  markets 

(a)  Secondary  Transmissions  of  Television  Broadcast  Sta- 
tions BY  Satellite  Carriers. — A  secondary  transmission  of  a  per- 
formance or  display  of  a  work  embodied  in  a  primary  transmission 
of  a  television  broadcast  station  into  the  station's  local  market  shall 
be  subject  to  statutory  licensing  under  this  section  if — 

(1)  the  secondary  transmission  is  made  by  a  satellite  car- 
rier to  the  public; 

(2)  with  regard  to  secondary  transmissions,  the  satellite 
carrier  is  in  compliance  with  the  rules,  regulations,  or  author- 
izations of  the  Federal  Communications  Commission  governing 
the  carriage  of  television  broadcast  station  signals;  and 

(3)  the  satellite  carrier  makes  a  direct  or  indirect  charge 
for  the  secondary  transmission  to — 

(A)  each  subscriber  receiving  the  secondary  trans- 
mission; or 

(B)  a  distributor  that  has  contracted  with  the  satellite 
carrier  for  direct  or  indirect  delivery  of  the  secondary 
transmission  to  the  public. 

(b)  Reporting  Requirements.— 

(1)  Initial  lists. — A  satellite  carrier  that  makes  secondary 
transmissions  of  a  primary  transmission  made  by  a  network 
station  under  subsection  (a)  shall,  within  90  days  after  com- 
mencing such  secondary  transmissions,  submit  to  the  network 
that  owns  or  is  affiliated  with  the  network  station  a  list  identi- 
fying (by  name  in  alphabetical  order  and  street  address,  in- 
cluding county  and  zip  code)  all  subscribers  to  which  the  sat- 
ellite carrier  makes  secondary  transmissions  of  that  primary 
transmission  under  subsection  (a). 

(2)  Subsequent  lists.— After  the  hst  is  submitted  under 
paragraph  (1),  the  satellite  carrier  shall,  on  the  15th  of  each 
month,  submit  to  the  network  a  list  identifying  (by  name  in 
alphabetical  order  and  street  address,  including  county  and  zip 
code)  any  subscribers  who  have  been  added  or  dropped  as  sub- 
scribers since  the  last  submission  under  this  subsection. 

(3)  Use  of  subscriber  information. — Subscriber  informa- 
tion submitted  by  a  satellite  carrier  under  this  subsection  may 
be  used  only  for  the  purposes  of  monitoring  compliance  by  the 
satellite  carrier  with  this  section. 

(4)  Requirements  of  networks.— The  submission 
requirements  of  this  subsection  shall  apply  to  a  satellite  car- 
rier only  if  the  network  to  which  the  submissions  are  to  be 
made  places  on  file  with  the  Register  of  Copyrights  a  document 
identifying  the  name  and  address  of  the  person  to  whom  such 
submissions  are  to  be  made.  The  Register  of  Copyrights  shall 
maintain  for  public  inspection  a  file  of  all  such  documents. 
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(c)  No  Royalty  Fee  Required. — A  satellite  carrier  whose  sec- 
ondary transmissions  are  subject  to  statutory  licensing  under  sub- 
section (a)  shall  have  no  royalty  obligation  for  such  secondary 
transmissions. 

(d)  Noncompliance  With  Reporting  and  Regulatory 
Requirements. — Notwithstanding  subsection  (a),  the  willful  or  re- 
peated secondary  transmission  to  the  public  by  a  satellite  carrier 
into  the  local  market  of  a  television  broadcast  station  of  a  primary 
transmission  embodying  a  performance  or  display  of  a  work  made 
by  that  television  broadcast  station  is  actionable  as  an  act  of 
infringement  under  section  501,  and  is  fully  subject  to  the  remedies 
provided  under  sections  502  through  506  and  509,  if  the  satellite 
carrier  has  not  complied  with  the  reporting  requirements  of  sub- 
section (b)  or  with  the  rules,  regulations,  and  authorizations  of  the 
Federal  Communications  Commission  concerning  the  carriage  of 
television  broadcast  signals. 

(e)  Willful  Alterations. — Notwithstanding  subsection  (a), 
the  secondary  transmission  to  the  public  by  a  satellite  carrier  into 
the  local  market  of  a  television  broadcast  station  of  a  performance 
or  display  of  a  work  embodied  in  a  primary  transmission  made  by 
that  television  broadcast  station  is  actionable  as  an  act  of  infringe- 
ment under  section  501,  and  is  fully  subject  to  the  remedies  pro- 
vided by  sections  502  through  506  and  sections  509  and  510,  if  the 
content  of  the  particular  program  in  which  the  performance  or  dis- 
play is  embodied,  or  any  commercial  advertising  or  station 
announcement  transmitted  by  the  primary  transmitter  during,  or 
immediately  before  or  after,  the  transmission  of  such  program,  is 
in  any  way  willfully  altered  by  the  satellite  carrier  through 
changes,  deletions,  or  additions,  or  is  combined  with  programming 
from  any  other  broadcast  signal. 

(f)  Violation  of  Territorial  Restrictions  on  Statutory  Li- 
cense FOR  Television  Broadcast  Stations.— 

(1)  Individual  violations.— The  willful  or  repeated  sec- 
ondary transmission  to  the  public  by  a  satellite  carrier  of  a  pri- 
mary transmission  embod3dng  a  performance  or  display  of  a 
work  made  by  a  television  broadcast  station  to  a  subscriber 
who  does  not  reside  in  that  station's  local  market,  and  is  not 
subject  to  statutory  licensing  under  section  119  or  a  private  li- 
censing agreement,  is  actionable  as  an  act  of  infringement 
under  section  501  and  is  fully  subject  to  the  remedies  provided 
by  sections  502  through  506  and  509,  except  that — 

(A)  no  damages  shall  be  awarded  for  such  act  of 
infringement  if  the  satellite  carrier  took  corrective  action 
by  promptly  withdrawing  service  from  the  ineligible  sub- 
scriber; and 

(B)  any  statutory  damages  shall  not  exceed  $5  for  such 
subscriber  for  each  month  during  which  the  violation  oc- 
curred. 

(2)  Pattern  of  violations. — If  a  satellite  carrier  engages 
in  a  willful  or  repeated  pattern  or  practice  of  secondarily  trans- 
mitting to  the  public  a  primary  transmission  embodying  a  per- 
formance or  display  of  a  work  made  by  a  television  broadcast 
station  to  subscribers  who  do  not  reside  in  that  station's  local 
market,  and  are  not  subject  to  statutory  licensing  under  sec- 
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tion  119  or  a  private  licensing  agreement,  then  in  addition  to 
the  remedies  under  paragraph  (1) — 

(A)  if  the  pattern  or  practice  has  been  carried  out  on 
a  substantially  nationwide  basis,  the  court — 

(i)  shall  order  a  permanent  injunction  barring  the 
secondary  transmission  by  the  satellite  carrier  of  the 
primary  transmissions  of  that  television  broadcast  sta- 
tion (and  if  such  television  broadcast  station  is  a  net- 
work station,  all  other  television  broadcast  stations 
affiliated  with  such  network);  and 

(ii)  may  order  statutory  damages  not  exceeding 
$250,000  for  each  6-month  period  during  which  the 
pattern  or  practice  was  carried  out;  and 

(B)  if  the  pattern  or  practice  has  been  carried  out  on 
a  local  or  regional  basis  with  respect  to  more  than  one  tel- 
evision broadcast  station,  the  court — 

(i)  shall  order  a  permanent  injunction  barring  the 
secondary  transmission  in  that  locality  or  region  by 
the  satellite  carrier  of  the  primary  transmissions  of 
any  television  broadcast  station;  and 

(ii)  may  order  statutory  damages  not  exceeding 
$250,000  for  each  6-month  period  during  which  the 
pattern  or  practice  was  carried  out. 
(g)   Burden  of   Proof. — In   any  action   brought  under  sub- 
section (f),  the  satellite  carrier  shall  have  the  burden  of  proving 
that  its  secondary  transmission  of  a  primary  transmission  by  a  tel- 
evision broadcast  station  is  made  only  to  subscribers  located  within 
that  station's  local  market  or  subscribers  being  served  in  compli- 
ance with  section  119  or  a  private  licensing  agreement. 

(h)  Geographic  Limitations  on  Secondary  Transmissions.— 
The  statutory  license  created  by  this  section  shall  apply  to  sec- 
ondary transmissions  to  locations  in  the  United  States. 

(i)  Exclusivity  With  Respect  to  Secondary  Transmissions 
OF  Broadcast  Stations  by  Satellite  to  Members  of  the  Pub- 
lic.— No  provision  of  section  111  or  any  other  law  (other  than  this 
section  and  section  119)  shall  be  construed  to  contain  any  author- 
ization, exemption,  or  license  through  which  secondary  trans- 
missions by  satellite  carriers  of  programming  contained  in  a  pri- 
mary transmission  made  by  a  television  broadcast  station  may  be 
made  without  obtaining  the  consent  of  the  copyright  owner, 
(j)  Definitions.— In  this  section— 

(1)  Distributor. — The  term  "distributor"  means  an  entity 
which  contracts  to  distribute  secondary  transmissions  from  a 
satellite  carrier  and,  either  as  a  single  channel  or  in  a  package 
with  other  programming,  provides  the  secondary  transmission 
either  directly  to  individual  subscribers  or  indirectly  through 
other  program  distribution  entities. 

(2)  Local  market. — 

(A)  In  general. — The  term  "local  market",  in  the  case 
of  both  commercial  and  noncommercial  television  broad- 
cast stations,  means  the  designated  market  area  in  which 
a  station  is  located,  and — 

(i)  in  the  case  of  a  commercial  television  broadcast 

station,  all  commercial  television  broadcast  stations  Ii- 
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censed  to  a  community  within  the  same  designated 
market  area  are  within  the  same  local  market;  and 

(ii)  in  the  case  of  a  noncommercial  educational  tel- 
evision broadcast  station,  the  market  includes  any  sta- 
tion that  is  licensed  to  a  community  within  the  same 
designated  market  area  as  the  noncommercial  edu- 
cational television  broadcast  station. 

(B)  County  of  license. — In  addition  to  the  area 
described  in  subparagraph  (A),  a  station's  local  market 
includes  the  county  in  which  the  station's  community 
of  license  is  located. 

(C)  Designated  market  area. — For  purposes  of 
subparagraph  (A),  the  term  "designated  market  area" 
means  a  designated  market  area,  as  determined  by 
Nielsen  Media  Research  and  published  in  the  1999- 
2000  Nielsen  Station  Index  Directory  and  Nielsen  Sta- 
tion Index  United  States  Television  Household  Esti- 
mates or  any  successor  publication. 

(D)  Certain  areas  outside  of  any  designated 
MARKET  AREA. — Any  census  area,  borough,  or  other 
area  in  the  State  of  Alaska  that  is  outside  of  a  des- 
ignated market  area,  as  determined  by  Nielsen  Media 
Research,  shall  be  deemed  to  be  part  of  one  of  the 
local  markets  in  the  State  of  Alaska.  A  satellite  carrier 
may  determine  which  local  market  in  the  State  of 
Alaska  will  be  deemed  to  be  the  relevant  local  market 
in  connection  with  each  subscriber  in  such  census 
area,  borough,  or  other  area. 

(3)  Network  station;  satellite  carrier;  secondary 
transmission. — The  terms  "network  station",  "satellite  car- 
rier", and  "secondary  transmission"  have  the  meanings  given 
such  terms  under  section  119(d). 

(4)  Subscriber. — The  term  "subscriber"  means  a  person 
who  receives  a  secondary  transmission  service  from  a  satellite 
carrier  and  pays  a  fee  for  the  service,  directly  or  indirectly,  to 
the  satellite  carrier  or  to  a  distributor. 

(5)  Television  broadcast  station.— The  term  "television 
broadcast  station" — 

(A)  means  an  over-the-air,  commercial  or  noncommer- 
cial television  broadcast  station  licensed  by  the  Federal 
Communications  Commission  under  subpart  E  of  part  73 
of  title  47,  Code  of  Federal  Regulations,  except  that  such 
term  does  not  include  a  low-power  or  translator  television 
station;  and 

(B)  includes  a  television  broadcast  station  licensed  by 
an  appropriate  governmental  authority  of  Canada  or  Mex- 
ico if  the  station  broadcasts  primarily  in  the  English  lan- 
guage and  is  a  network  station  as  defined  in  section 
119(d)(2)(A). 
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CHAPTER  5— COPYRIGHT  INFRINGEMENT  AND 
REMEDIES 

Sec. 

501.        Infringement  of  cop5Tight. 

******* 
512.        Limitations  on  liability  relating  to  material  online. 


§  501.  Infringement  of  copyright 

(a)  Anyone  who  violates  any  of  the  exclusive  rights  of  the  copy- 
right owner  as  provided  by  sections  106  through  122  or  of  the  au- 
thor as  provided  in  section  106A(a),  or  who  imports  copies  or 
phonorecords  into  the  United  States  in  violation  of  section  602,  is 
an  infringer  of  the  copyright  or  right  of  the  author,  as  the  case  may 
be.  For  purposes  of  this  chapter  (other  than  section  506),  any  ref- 
erence to  copyright  shall  be  deemed  to  include  the  rights  conferred 
by  section  106A(a).  As  used  in  this  subsection,  the  term  "anyone" 
includes  any  State,  any  instrumentality  of  a  State,  and  any  officer 
or  employee  of  a  State  or  instrumentality  of  a  State  acting  in  his 
or  her  official  capacity.  Any  State,  and  any  such  instrumentality, 
officer,  or  employee,  shall  be  subject  to  the  provisions  of  this  title 
in  the  same  manner  and  to  the  same  extent  as  any  nongovern- 
mental entity. 

(b)  The  legal  or  beneficial  owner  of  an  exclusive  right  under  a 
copyright  is  entitled,  subject  to  the  requirements  of  section  411,  to 
institute  an  action  for  any  infringement  of  that  particular  right 
committed  while  he  or  she  is  the  owner  of  it.  The  court  may  require 
such  owner  to  serve  written  notice  of  the  action  with  a  copy  of  the 
complaint  upon  any  person  shown,  by  the  records  of  the  Copyright 
Office  or  otherwise,  to  have  or  claim  an  interest  in  the  copyright, 
and  shall  require  that  such  notice  be  served  upon  any  person 
whose  interest  is  likely  to  be  affected  by  a  decision  in  the  case.  The 
court  may  require  the  joinder,  and  shall  permit  the  intervention, 
of  any  person  having  or  claiming  an  interest  in  the  copyright. 

(c)  For  any  secondary  transmission  by  a  cable  system  that  em- 
bodies a  performance  or  a  display  of  a  work  which  is  actionable  as 
an  act  of  infringement  under  subsection  (c)  of  section  111,  a  tele- 
vision broadcast  station  holding  a  copyright  or  other  license  to 
transmit  or  perform  the  same  version  of  that  work  shall,  for  pur- 
poses of  subsection  (b)  of  this  section,  be  treated  as  a  legal  or  bene- 
ficial owner  if  such  secondary  transmission  occurs  within  the  local 
service  area  of  that  television  station. 

(d)  For  any  secondary  transmission  by  a  cable  system  that  is 
actionable  as  an  act  of  infringement  pursuant  to  section  111(c)(3), 
the  following  shall  also  have  standing  to  sue:  (i)  the  primary  trans- 
mitter whose  transmission  has  been  altered  by  the  cable  system; 
and  (ii)  any  broadcast  station  within  whose  local  service  area  the 
secondary  transmission  occurs. 

(e)  With  respect  to  any  secondary  transmission  that  is  made  by 
a  satellite  carrier  of  a  performance  or  display  of  a  work  embodied 
in  a  primary  transmission  and  is  actionable  as  an  act  of  infringe- 
ment under  section  119(a)(5),  a  network  station  holding  a  copyright 
or  other  license  to  transmit  or  perform  the  same  version  of  that 
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work  shall,  for  purposes  of  subsection  (b)  of  this  section,  be  treated 
as  a  legal  or  beneficial  owner  if  such  secondary  transmission  occurs 
within  the  local  service  area  of  that  station. 

(f)(1)  With  respect  to  any  secondary  transmission  that  is  made 
by  a  satellite  carrier  of  a  performance  or  display  of  a  work  em- 
bodied in  a  primary  transmission  and  is  actionable  as  an  act  of 
infringement  under  section  122,  a  television  broadcast  station  hold- 
ing a  copyright  or  other  license  to  transmit  or  perform  the  same 
version  of  that  work  shall,  for  purposes  of  subsection  (b)  of  this  sec- 
tion, be  treated  as  a  legal  or  beneficial  owner  if  such  secondary 
transmission  occurs  within  the  local  market  of  that  station. 

(2)  A  television  broadcast  station  may  file  a  civil  action  against 
any  satellite  carrier  that  has  refused  to  carry  television  broadcast 
signals,  as  required  under  section  122(a)(2),  to  enforce  that  tele- 
vision broadcast  station's  rights  under  section  338(a)  of  the  Com- 
munications Act  of  1934. 


§  512.  Limitations  on  liability  relating  to  material  online 

(a)  Transitory  Digital  Network  Communications.— A  serv- 
ice provider  shall  not  be  liable  for  monetary  relief,  or,  except  as 
provided  in  subsection  (j),  for  injunctive  or  other  equitable  relief, 
for  infringement  of  copyright  by  reason  of  the  provider's  transmit- 
ting, routing,  or  providing  connections  for,  material  through  a  sys- 
tem or  network  controlled  or  operated  by  or  for  the  service  pro- 
vider, or  by  reason  of  the  intermediate  and  transient  storage  of 
that  material  in  the  course  of  such  transmitting,  routing,  or  pro- 
viding connections,  if — 

(1)  the  transmission  of  the  material  was  initiated  by  or  at 
the  direction  of  a  person  other  than  the  service  provider; 

(2)  the  transmission,  routing,  provision  of  connections,  or 
storage  is  carried  out  through  an  automatic  technical  process 
without  selection  of  the  material  by  the  service  provider; 

(3)  the  service  provider  does  not  select  the  recipients  of  the 
material  except  as  an  automatic  response  to  the  request  of  an- 
other person; 

(4)  no  copy  of  the  material  made  by  the  service  provider 
in  the  course  of  such  intermediate  or  transient  storage  is  main- 
tained on  the  system  or  network  in  a  manner  ordinarily  acces- 
sible to  anyone  other  than  anticipated  recipients,  and  no  such 
copy  is  maintained  on  the  system  or  network  in  a  manner  ordi- 
narily accessible  to  such  anticipated  recipients  for  a  longer  pe- 
riod than  is  reasonably  necessary  for  the  transmission,  routing, 
or  provision  of  connections;  and 

(5)  the  material  is  transmitted  through  the  system  or  net- 
work without  modification  of  its  content. 

(b)  System  Caching.— 

(1)  Limitation  on  liability.— A  service  provider  shall  not 
be  liable  for  monetary  relief,  or,  except  as  provided  in  sub- 
section (j),  for  injunctive  or  other  equitable  relief,  for  infringe- 
ment of  copyright  by  reason  of  the  intermediate  and  temporary 
storage  of  material  on  a  system  or  network  controlled  or  oper- 
ated by  or  for  the  service  provider  in  a  case  in  which — 
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(A)  the  material  is  made  available  online  by  a  person 
other  than  the  service  provider; 

(B)  the  material  is  transmitted  from  the  person  de- 
scribed in  subparagraph  (A)  through  the  system  or  net- 
work to  a  person  other  than  the  person  described  in  sub- 
paragraph (A)  at  the  direction  of  that  other  person;  and 

(C)  the  storage  is  carried  out  through  an  automatic 
technical  process  for  the  purpose  of  making  the  material 
available  to  users  of  the  system  or  network  who,  after  the 
material  is  transmitted  as  described  in  subparagraph  (B), 
request  access  to  the  material  from  the  person  described  in 
subparagraph  (A), 

if  the  conditions  set  forth  in  paragraph  (2)  are  met. 

(2)  Conditions. — The  conditions  referred  to  in  paragraph 
(1)  are  that — 

(A)  the  material  described  in  paragraph  (1)  is  trans- 
mitted to  the  subsequent  users  described  in  paragraph 
(1)(C)  without  modification  to  its  content  from  the  manner 
in  which  the  material  was  transmitted  from  the  person  de- 
scribed in  paragraph  (1)(A); 

(B)  the  service  provider  described  in  paragraph  (1) 
complies  with  rules  concerning  the  refreshing,  reloading, 
or  other  updating  of  the  material  when  specified  by  the 
person  making  the  material  available  online  in  accordance 
with  a  generally  accepted  industry  standard  data  commu- 
nications protocol  for  the  system  or  network  through  which 
that  person  makes  the  material  available,  except  that  this 
subparagraph  applies  only  if  those  rules  are  not  used  by 
the  person  described  in  paragraph  (1)(A)  to  prevent  or  un- 
reasonably impair  the  intermediate  storage  to  which  this 
subsection  applies; 

(C)  the  service  provider  does  not  interfere  with  the 
ability  of  technology  associated  with  the  material  to  return 
to  the  person  described  in  paragraph  (1)(A)  the  informa- 
tion that  would  have  been  available  to  that  person  if  the 
material  had  been  obtained  by  the  subsequent  users  de- 
scribed in  paragraph  (1)(C)  directly  from  that  person,  ex- 
cept that  this  subparagraph  applies  only  if  that 
technology — 

(i)  does  not  significantly  interfere  with  the  per- 
formance of  the  provider's  system  or  network  or  with 
the  intermediate  storage  of  the  material; 

(ii)  is  consistent  with  generally  accepted  industry 
standard  communications  protocols;  and 

(iii)  does  not  extract  information  from  the  pro- 
vider's system  or  network  other  than  the  information 
that  would  have  been  available  to  the  person  described 
in  paragraph  (1)(A)  if  the  subsequent  users  had  gained 
access  to  the  material  directly  from  that  person; 

(D)  if  the  person  described  in  paragraph  (1)(A)  has  in 
effect  a  condition  that  a  person  must  meet  prior  to  having 
access  to  the  material,  such  as  a  condition  based  on  pay- 
ment of  a  fee  or  provision  of  a  password  or  other  informa- 
tion,  the   service   provider  permits   access   to  the   stored 
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material  in  significant  part  only  to  users  of  its  system  or 
network  that  have  met  those  conditions  and  only  in 
accordance  with  those  conditions;  and 

(E)  if  the  person  described  in  paragraph  (1)(A)  makes 
that  material  available  online  without  the  authorization  of 
the  copyright  owner  of  the  material,  the  service  provider 
responds  expeditiously  to  remove,  or  disable  access  to,  the 
material  that  is  claimed  to  be  infringing  upon  notification 
of  claimed  infringement  as  described  in  subsection  (c)(3), 
except  that  this  subparagraph  applies  only  if^ 

(i)  the  material  has  previously  been  removed  from 
the  originating  site  or  access  to  it  has  been  disabled, 
or  a  court  has  ordered  that  the  material  be  removed 
from  the  originating  site  or  that  access  to  the  material 
on  the  originating  site  be  disabled;  and 

(ii)  the  party  giving  the  notification  includes  in 
the  notification  a  statement  confirming  that  the  mate- 
rial has  been  removed  from  the  originating  site  or  ac- 
cess to  it  has  been  disabled  or  that  a  court  has  ordered 
that  the  material  be  removed  from  the  originating  site 
or  that  access  to  the  material  on  the  originating  site 
be  disabled, 
(c)  Information  Residing  on  Systems  or  Networks  at 
Direction  of  Users.— 

(1)  In  general. — A  service  provider  shall  not  be  liable  for 
monetary  relief,  or,  except  as  provided  in  subsection  (j),  for 
injunctive  or  other  equitable  relief,  for  infringement  of  copy- 
right by  reason  of  the  storage  at  the  direction  of  a  user  of 
material  that  resides  on  a  system  or  network  controlled  or 
operated  by  or  for  the  service  provider,  if  the  service  provider — 

(A)(i)  does  not  have  actual  knowledge  that  the  mate- 
rial or  an  activity  using  the  material  on  the  system  or  net- 
work is  infringing; 

(ii)  in  the  absence  of  such  actual  knowledge,  is  not 
aware  of  facts  or  circumstances  from  which  infringing  ac- 
tivity is  apparent;  or 

(iii)  upon  obtaining  such  knowledge  or  awareness,  acts 
expeditiously  to  remove,  or  disable  access  to,  the  material; 

(B)  does  not  receive  a  financial  benefit  directly  attrib- 
utable to  the  infringing  activity,  in  a  case  in  which  the 
service  provider  has  the  right  and  ability  to  control  such 
activity;  and 

(C)  upon  notification  of  claimed  infringement  as  de- 
scribed in  paragraph  (3),  responds  expeditiously  to  remove, 
or  disable  access  to,  the  material  that  is  claimed  to  be  in- 
fringing or  to  be  the  subject  of  infringing  activity. 

(2)  Designated  agent. — The  limitations  on  liability  estab- 
lished in  this  subsection  apply  to  a  service  provider  only  if  the 
service  provider  has  designated  an  agent  to  receive  notifica- 
tions of  claimed  infringement  described  in  paragraph  (3),  by 
making  available  through  its  service,  including  on  its  website 
in  a  location  accessible  to  the  public,  and  by  providing  to  the 
Copyright  Office,  substantially  the  following  information: 
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(Aj  the  name,  address,  phone  number,  and  electronic 
mail  address  of  the  agent. 

(B)  other  contact  information  which  the  Register  of 
Copyrights  may  deem  appropriate. 
The  Register  of  Copyrights  shall  maintain  a  current  directory 
of  agents  available  to  the  public  for  inspection,  including 
through  the  Internet,  in  both  electronic  and  hard  copy  formats, 
and  may  require  payment  of  a  fee  by  service  providers  to  cover 
the  costs  of  maintaining  the  directory. 
(3)  Elements  of  notification.— 

(A)  To  be  effective  under  this  subsection,  a  notification 
of  claimed  infringement  must  be  a  written  communication 
provided  to  the  designated  agent  of  a  service  provider  that 
includes  substantially  the  following: 

(i)  A  physical  or  electronic  signature  of  a  person 
authorized  to  act  on  behalf  of  the  owner  of  an  exclu- 
sive right  that  is  allegedly  infringed. 

(ii)  Identification  of  the  copyrighted  work  claimed 
to  have  been  infringed,  or,  if  multiple  cop3rrighted 
works  at  a  single  online  site  are  covered  by  a  single 
notification,  a  representative  list  of  such  works  at  that 
site. 

(iii)  Identification  of  the  material  that  is  claimed 
to  be  infringing  or  to  be  the  subject  of  infringing  activ- 
ity and  that  is  to  be  removed  or  access  to  which  is  to 
be  disabled,  and  information  reasonably  sufficient  to 
permit  the  service  provider  to  locate  the  material. 

(iv)  Information  reasonably  sufficient  to  permit 
the  service  provider  to  contact  the  complaining  party, 
such  as  an  address,  telephone  number,  and,  if  avail- 
able, an  electronic  mail  address  at  which  the  com- 
plaining party  may  be  contacted. 

(v)  A  statement  that  the  complaining  party  has  a 
good  faith  belief  that  use  of  the  material  in  the  man- 
ner complained  of  is  not  authorized  by  the  copyright 
owner,  its  agent,  or  the  law. 

(vi)  A  statement  that  the  information  in  the  notifi- 
cation is  accurate,  and  under  penalty  of  perjury,  that 
the  complaining  party  is  authorized  to  act  on  behalf  of 
the  owner  of  an  exclusive  right  that  is  allegedly  in- 
fringed. 

(B)(i)  Subject  to  clause  (ii),  a  notification  from  a  copy- 
right owner  or  from  a  person  authorized  to  act  on  behalf 
of  the  copyright  owner  that  fails  to  comply  substantially 
with  the  provisions  of  subparagraph  (A)  shall  not  be  con- 
sidered under  paragraph  (1)(A)  in  determining  whether  a 
service  provider  has  actual  knowledge  or  is  aware  of  facts 
or  circumstances  from  which  infringing  activity  is  appar- 
ent. 

(ii)  In  a  case  in  which  the  notification  that  is  provided 
to  the  service  provider's  designated  agent  fails  to  comply 
substantially  with  all  the  provisions  of  subparagraph  (A) 
but  substantially  complies  with  clauses  (ii),  (iii),  and  (iv)  of 
subparagraph  (A),  clause  (i)  of  this  subparagraph  applies 
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only  if  the  service  provider  promptly  attempts  to  contact 
the  person  making  the  notification  or  takes  other  reason- 
able steps  to  assist  in  the  receipt  of  notification  that  sub- 
stantially compHes  with  all  the  provisions  of  subparagraph 
(A). 

(d)  Information  Location  Tools.— A  service  provider  shall 
not  be  liable  for  monetary  relief,  or,  except  as  provided  in  sub- 
section (j),  for  injunctive  or  other  equitable  rehef,  for  infringement 
of  copyright  by  reason  of  the  provider  referring  or  linking  users  to 
an  online  location  containing  infringing  material  or  infringing  ac- 
tivity, by  using  information  location  tools,  including  a  directory, 
index,  reference,  pointer,  or  hypertext  link,  if  the  service  provider — 

(1)(A)  does  not  have  actual  knowledge  that  the  material  or 
activity  is  infringing; 

(B)  in  the  absence  of  such  actual  knowledge,  is  not  aware 
of  facts  or  circumstances  from  which  infringing  activity  is  ap- 
parent; or 

(C)  upon  obtaining  such  knowledge  or  awareness,  acts  ex- 
peditiously to  remove,  or  disable  access  to,  the  material; 

(2)  does  not  receive  a  financial  benefit  directly  attributable 
to  the  infringing  activity,  in  a  case  in  which  the  service  pro- 
vider has  the  right  and  ability  to  control  such  activity;  and 

(3)  upon  notification  of  claimed  infringement  as  described 
in  subsection  (c)(3),  responds  expeditiously  to  remove,  or  dis- 
able access  to,  the  material  that  is  claimed  to  be  infringing  or 
to  be  the  subject  of  infringing  activity,  except  that,  for  purposes 
of  this  paragraph,  the  information  described  in  subsection 
(c)(3)(A)(iii)  shall  be  identification  of  the  reference  or  link,  to 
material  or  activity  claimed  to  be  infringing,  that  is  to  be  re- 
moved or  access  to  which  is  to  be  disabled,  and  information 
reasonably  sufficient  to  permit  the  service  provider  to  locate 
that  reference  or  link. 

(e)  Limitation  on  Liability  of  Nonprofit  Educational 
Institutions. — (1)  When  a  public  or  other  nonprofit  institution  of 
higher  education  is  a  service  provider,  and  when  a  faculty  member 
or  graduate  student  who  is  an  employee  of  such  institution  is  per- 
forming a  teaching  or  research  function,  for  the  purposes  of  sub- 
sections (a)  and  (b)  such  faculty  member  or  graduate  student  shall 
be  considered  to  be  a  person  other  than  the  institution,  and  for  the 
purposes  of  subsections  (c)  and  (d)  such  faculty  member's  or  grad- 
uate student's  knowledge  or  awareness  of  his  or  her  infringing 
activities  shall  not  be  attributed  to  the  institution,  if — 

(A)  such  faculty  member's  or  graduate  student's  infringing 
activities  do  not  involve  the  provision  of  online  access  to 
instructional  materials  that  are  or  were  required  or  rec- 
ommended, within  the  preceding  3-year  period,  for  a  course 
taught  at  the  institution  by  such  faculty  member  or  graduate 
student; 

(B)  the  institution  has  not,  within  the  preceding  3-year  pe- 
riod, received  more  than  two  notifications  described  in  sub- 
section (c)(3)  of  claimed  infringement  by  such  faculty  member 
or  graduate  student,  and  such  notifications  of  claimed  infringe- 
ment were  not  actionable  under  subsection  (f);  and 
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(C)  the  institution  provides  to  all  users  of  its  system  or 
network  informational  materials  that  accurately  describe,  and 
promote  compliance  with,  the  laws  of  the  United  States  relat- 
ing to  copyright. 
(2)  For  the  purposes  of  this   subsection,  the  limitations  on 

injunctive  relief  contained  in  subsections  (j)(2)  and  (j)(3),  but  not 

those  in  (j)(l),  shall  apply. 

(f)  Misrepresentations.— Any  person  who  knowingly  materi- 
ally misrepresents  under  this  section — 

(1)  that  material  or  activity  is  infringing,  or 

(2)  that  material  or  activity  was  removed  or  disabled  by 
mistake  or  misidentification, 

shall  be  liable  for  any  damages,  including  costs  and  attorneys'  fees, 
incurred  by  the  alleged  infringer,  by  any  copyright  owner  or  copy- 
right owner's  authorized  licensee,  or  by  a  service  provider,  who  is 
injured  by  such  misrepresentation,  as  the  result  of  the  service  pro- 
vider relying  upon  such  misrepresentation  in  removing  or  disabling 
access  to  the  material  or  activity  claimed  to  be  infringing,  or  in  re- 
placing the  removed  material  or  ceasing  to  disable  access  to  it. 

(g)  Replacement  of  Removed  or  Disabled  Material  and 
Limitation  on  Other  Liability.— 

(1)  No   LIABILITY  FOR   TAKING   DOWN   GENERALLY. — Subject 

to  paragraph  (2),  a  service  provider  shall  not  be  liable  to  any 
person  for  any  claim  based  on  the  service  provider's  good  faith 
disabling  of  access  to,  or  removal  of,  material  or  activity 
claimed  to  be  infringing  or  based  on  facts  or  circumstances 
from  which  infringing  activity  is  apparent,  regardless  of 
whether  the  material  or  activity  is  ultimately  determined  to  be 
infringing. 

(2)  Exception.— Paragraph  (1)  shall  not  apply  with  re- 
spect to  material  residing  at  the  direction  of  a  subscriber  of  the 
service  provider  on  a  system  or  network  controlled  or  operated 
by  or  for  the  service  provider  that  is  removed,  or  to  which  ac- 
cess is  disabled  by  the  service  provider,  pursuant  to  a  notice 
provided  under  subsection  (c)(1)(C),  unless  the  service 
provider — 

(A)  takes  reasonable  steps  promptly  to  notify  the  sub- 
scriber that  it  has  removed  or  disabled  access  to  the  mate- 
rial; 

(B)  upon  receipt  of  a  counter  notification  described  in 
paragraph  (3),  promptly  provides  the  person  who  provided 
the  notification  under  subsection  (c)(1)(C)  with  a  copy  of 
the  counter  notification,  and  informs  that  person  that  it 
will  replace  the  removed  material  or  cease  disabling  access 
to  it  in  10  business  days;  and 

(C)  replaces  the  removed  material  and  ceases  dis- 
abling access  to  it  not  less  than  10,  nor  more  than  14, 
business  days  following  receipt  of  the  counter  notice,  un- 
less its  designated  agent  first  receives  notice  from  the  per- 
son who  submitted  the  notification  under  subsection 
(c)(1)(C)  that  such  person  has  filed  an  action  seeking  a 
court  order  to  restrain  the  subscriber  from  engaging  in  in- 
fringing activity  relating  to  the  material  on  the  service 
provider's  system  or  network. 
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(3)  Contents  of  counter  notification. — To  be  effective 
under  this  subsection,  a  counter  notification  must  be  a  written 
communication  provided  to  the  service  provider's  designated 
agent  that  includes  substantially  the  following: 

(A)  A  physical  or  electronic  signature  of  the  sub- 
scriber. 

(B)  Identification  of  the  material  that  has  been  re- 
moved or  to  which  access  has  been  disabled  and  the  loca- 
tion at  which  the  material  appeared  before  it  was  removed 
or  access  to  it  was  disabled. 

(C)  A  statement  under  penalty  of  perjury  that  the  sub- 
scriber has  a  good  faith  belief  that  the  material  was  re- 
moved or  disabled  as  a  result  of  mistake  or 
misidentification  of  the  material  to  be  removed  or  disabled. 

(D)  The  subscriber's  name,  address,  and  telephone 
number,  and  a  statement  that  the  subscriber  consents  to 
the  jurisdiction  of  Federal  District  Court  for  the  judicial 
district  in  which  the  address  is  located,  or  if  the  sub- 
scriber's address  is  outside  of  the  United  States,  for  any  ju- 
dicial district  in  which  the  service  provider  may  be  found, 
and  that  the  subscriber  will  accept  service  of  process  from 
the  person  who  provided  notification  under  subsection 
(c)(1)(C)  or  an  agent  of  such  person. 

(4)  Limitation  on  other  liability. — A  service  provider's 
compliance  with  paragraph  (2)  shall  not  subject  the  service 
provider  to  liability  for  copyright  infringement  with  respect  to 
the  material  identified  in  the  notice  provided  under  subsection 
(c)(1)(C). 

(h)  Subpoena  To  Identify  Infringer.— 

(1)  Request. — A  copyright  owner  or  a  person  authorized  to 
act  on  the  owner's  behalf  may  request  the  clerk  of  any  United 
States  district  court  to  issue  a  subpoena  to  a  service  provider 
for  identification  of  an  alleged  infringer  in  accordance  with  this 
subsection. 

(2)  Contents  of  request.— The  request  may  be  made  by 
filing  with  the  clerk — 

(A)  a  copy  of  a  notification  described  in  subsection 
(c)(3)(A); 

(B)  a  proposed  subpoena;  and 

(C)  a  sworn  declaration  to  the  efiect  that  the  purpose 
for  which  the  subpoena  is  sought  is  to  obtain  the  identity 
of  an  alleged  infringer  and  that  such  information  will  only 
be  used  for  the  purpose  of  protecting  rights  under  this 
title. 

(3)  Contents  of  subpoena. — The  subpoena  shall  author- 
ize and  order  the  service  provider  receiving  the  notification  and 
the  subpoena  to  expeditiously  disclose  to  the  copyright  owner 
or  person  authorized  by  the  copyright  owner  information  suffi- 
cient to  identify  the  alleged  infringer  of  the  material  described 
in  the  notification  to  the  extent  such  information  is  available 
to  the  service  provider. 

(4)  Basis  for  granting  subpoena.— If  the  notification 
filed  satisfies  the  provisions  of  subsection  (c)(3)(A),  the  pro- 
posed subpoena  is  in  proper  form,  and  the  accompanying  dec- 
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laration  is  properly  executed,  the  clerk  shall  expeditiously 
issue  and  sign  the  proposed  subpoena  and  return  it  to  the  re- 
quester for  delivery  to  the  service  provider. 

(5)  Actions  of  service  provider  receiving  subpoena.— 
Upon  receipt  of  the  issued  subpoena,  either  accompanying  or 
subsequent  to  the  receipt  of  a  notification  described  in  sub- 
section (c)(3)(A),  the  service  provider  shall  expeditiously  dis- 
close to  the  copyright  owner  or  person  authorized  by  the  copy- 
right owner  the  information  required  by  the  subpoena,  not- 
withstanding any  other  provision  of  law  and  regardless  of 
whether  the  service  provider  responds  to  the  notification. 

(6)  Rules  applicable  to  subpoena.— Unless  otherwise 
provided  by  this  section  or  by  applicable  rules  of  the  court,  the 
procedure  for  issuance  and  delivery  of  the  subpoena,  and  the 
remedies  for  noncompliance  with  the  subpoena,  shall  be  gov- 
erned to  the  greatest  extent  practicable  by  those  provisions  of 
the  Federal  Rules  of  Civil  Procedure  governing  the  issuance, 
service,  and  enforcement  of  a  subpoena  duces  tecum. 

(i)  Conditions  for  Eligibility.— 

(1)  Accommodation  of  technology.— The  limitations  on 
liability  established  by  this  section  shall  apply  to  a  service  pro- 
vider only  if  the  service  provider — 

(A)  has  adopted  and  reasonably  implemented,  and  in- 
forms subscribers  and  account  holders  of  the  service  pro- 
vider's system  or  network  of,  a  policy  that  provides  for  the 
termination  in  appropriate  circumstances  of  subscribers 
and  account  holders  of  the  service  provider's  system  or  net- 
work who  are  repeat  infringers;  and 

(B)  accommodates  and  does  not  interfere  with  stand- 
ard technical  measures. 

(2)  Definition. — As  used  in  this  subsection,  the  term 
"standard  technical  measures"  means  technical  measures  that 
are  used  by  copjrright  owners  to  identify  or  protect  copyrighted 
works  and — 

(A)  have  been  developed  pursuant  to  a  broad  con- 
sensus of  copyright  owners  and  service  providers  in  an 
open,  fair,  voluntary,  multi-industry  standards  process; 

(B)  are  available  to  any  person  on  reasonable  and  non- 
discriminatory terms;  and 

(C)  do  not  impose  substantial  costs  on  service  pro- 
viders or  substantial  burdens  on  their  systems  or  net- 
works. 

(j)  Injunctions.— The  following  rules  shall  apply  in  the  case  of 
any  application  for  an  injunction  under  section  502  against  a  serv- 
ice provider  that  is  not  subject  to  monetary  remedies  under  this 
section: 

(1)  Scope  of  relief.— (A)  With  respect  to  conduct  other 
than  that  which  qualifies  for  the  limitation  on  remedies  set 
forth  in  subsection  (a),  the  court  may  grant  injunctive  relief 
with  respect  to  a  service  provider  only  in  one  or  more  of  the 
following  forms: 

(i)  An  order  restraining  the  service  provider  from  pro- 
viding access  to  infringing  material  or  activity  residing  at 
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a  particular  online  site  on  the  provider's  system  or  net- 
work. 

(ii)  An  order  restraining  the  service  provider  from  pro- 
viding access  to  a  subscriber  or  account  holder  of  the  serv- 
ice provider's  system  or  network  who  is  engaging  in  in- 
fringing activity  and  is  identified  in  the  order,  by  termi- 
nating the  accounts  of  the  subscriber  or  account  holder 
that  are  specified  in  the  order. 

(iii)  Such  other  injunctive  relief  as  the  court  may  con- 
sider necessary  to  prevent  or  restrain  infringement  of 
copyrighted  material  specified  in  the  order  of  the  court  at 
a  particular  online  location,  if  such  relief  is  the  least  bur- 
densome to  the  service  provider  among  the  forms  of  relief 
comparably  effective  for  that  purpose. 

(B)  If  the  service  provider  qualifies  for  the  limitation  on 
remedies  described  in  subsection  (a),  the  court  may  only  grant 
injunctive  relief  in  one  or  both  of  the  following  forms: 

(i)  An  order  restraining  the  service  provider  from  pro- 
viding access  to  a  subscriber  or  account  holder  of  the  serv- 
ice provider's  system  or  network  who  is  using  the  pro- 
vider's service  to  engage  in  infringing  activity  and  is  iden- 
tified in  the  order,  by  terminating  the  accounts  of  the  sub- 
scriber or  account  holder  that  are  specified  in  the  order. 

(ii)  An  order  restraining  the  service  provider  from  pro- 
viding access,  by  taking  reasonable  steps  specified  in  the 
order  to  block  access,  to  a  specific,  identified,  online  loca- 
tion outside  the  United  States. 

(2)  Considerations.— The  court,  in  considering  the  rel- 
evant criteria  for  injunctive  relief  under  applicable  law,  shall 
consider — 

(A)  whether  such  an  injunction,  either  alone  or  in  com- 
bination with  other  such  injunctions  issued  against  the 
same  service  provider  under  this  subsection,  would  signifi- 
cantly burden  either  the  provider  or  the  operation  of  the 
provider's  system  or  network; 

(B)  the  magnitude  of  the  harm  likely  to  be  suffered  by 
the  copyright  owner  in  the  digital  network  environment  if 
steps  are  not  taken  to  prevent  or  restrain  the  infringe- 
ment; 

(C)  whether  implementation  of  such  an  injunction 
would  be  technically  feasible  and  effective,  and  would  not 
interfere  with  access  to  noninfringing  material  at  other  on- 
line locations;  and 

(D)  whether  other  less  burdensome  and  comparably 
effective  means  of  preventing  or  restraining  access  to  the 
infringing  material  are  available. 

(3)  Notice  and  ex  parte  orders.— Injunctive  rehef  under 
this  subsection  shall  be  available  only  after  notice  to  the  serv- 
ice provider  and  an  opportunity  for  the  service  provider  to  ap- 
pear are  provided,  except  for  orders  ensuring  the  preservation 
of  evidence  or  other  orders  having  no  material  adverse  effect 
on  the  operation  of  the  sen^ice  provider's  communications  net- 
work. 

(k)  Definitions.— 


801 U.S.  CODE  PROVISIONS Sec.  801 

(1)  Service  provider. — (A)  As  used  in  subsection  (a),  the 
term  "service  provider"  means  an  entity  offering  the  trans- 
mission, routing,  or  providing  of  connections  for  digital  online 
communications,  between  or  among  points  specified  by  a  user, 
of  material  of  the  user's  choosing,  without  modification  to  the 
content  of  the  material  as  sent  or  received. 

(B)  As  used  in  this  section,  other  than  subsection  (a),  the 
term  "service  provider"  means  a  provider  of  online  services  or 
network  access,  or  the  operator  of  facilities  therefor,  and  in- 
cludes an  entity  described  in  subparagraph  (A). 

(2)  Monetary  relief. — As  used  in  this  section,  the  term 
"monetary  relief  means  damages,  costs,  attorneys'  fees,  and 
any  other  form  of  monetary  payment. 

(1)  Other  Defenses  Not  Affected.— The  failure  of  a  service 
provider's  conduct  to  qualify  for  limitation  of  liability  under  this 
section  shall  not  bear  adversely  upon  the  consideration  of  a  defense 
by  the  service  provider  that  the  service  provider's  conduct  is  not  in- 
fringing under  this  title  or  any  other  defense. 

(1)  The  failure  of  a  service  provider's  conduct  to  qualify  for  limi- 
tation of  liability  under  this  section  shall  not  bear  adversely  upon 
the  consideration  of  a  defense  by  the  service  provider  that  the  serv- 
ice provider's  conduct  is  not  infringing  under  this  title  or  any  other 
defense. 

(m)  Protection  of  Privacy. — Nothing  in  this  section  shall  be 
construed  to  condition  the  applicability  of  subsections  (a)  through 
(d)  on— 

(1)  a  service  provider  monitoring  its  service  or  affirma- 
tively seeking  facts  indicating  infringing  activity,  except  to  the 
extent  consistent  with  a  standard  technical  measure  complying 
with  the  provisions  of  subsection  (i);  or 

(2)  a  service  provider  gaining  access  to,  removing,  or  dis- 
abling access  to  material  in  cases  in  which  such  conduct  is  pro- 
hibited by  law. 

(n)  Construction. — Subsections  (a),  (b),  (c),  and  (d)  describe 
separate  and  distinct  functions  for  purposes  of  applying  this  sec- 
tion. Whether  a  service  provider  qualifies  for  the  limitation  on  li- 
ability in  any  one  of  those  subsections  shall  be  based  solely  on  the 
criteria  in  that  subsection,  and  shall  not  affect  a  determination  of 
whether  that  service  provider  qualifies  for  the  limitations  on  liabil- 
ity under  any  other  such  subsection. 


CHAPTER  8— PROCEEDINGS  BY  COPYRIGHT  ROYALTY 
JUDGES 

Sec. 

801.        Copyright  Royalty  Judges;  appointment  and  functions. 


§  801.  Copyright  Royalty  Judges;  appointment  and  functions 

(a)  Appointment. — The  Librarian  of  Congress  shall  appoint  3 
full-time  Copyright  Royalty  Judges,  and  shall  appoint  1  of  the  3  as 
the   Chief  Copyright   Royalty   Judge.    The   Librarian   shall   make 
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appointments  to  such  positions  after  consultation  with  the  Register 
of  Copyrights. 

(b)  Functions. — Subject  to  the  provisions  of  this  chapter,  the 
functions  of  the  Copyright  Royalty  Judges  shall  be  as  follows: 

(1)  To  make  determinations  and  adjustments  of  reasonable 
terms  and  rates  of  royalty  payments  as  provided  in  sections 
112(e),  114,  115,  116,  118,  119  and  1004.  The  rates  applicable 
under  sections  114(f)(1)(B),  115,  and  116  shall  be  calculated  to 
achieve  the  following  objectives: 

(A)  To  maximize  the  availability  of  creative  works  to 
the  public. 

(B)  To  afford  the  copyright  owner  a  fair  return  for  his 
or  her  creative  work  and  the  copyright  user  a  fair  income 
under  existing  economic  conditions. 

(C)  To  reflect  the  relative  roles  of  the  copyright  owner 
and  the  copyright  user  in  the  product  made  available  to 
the  public  with  respect  to  relative  creative  contribution, 
technological  contribution,  capital  investment,  cost,  risk, 
and  contribution  to  the  opening  of  new  markets  for  cre- 
ative expression  and  media  for  their  communication. 

(D)  To  minimize  any  disruptive  impact  on  the  struc- 
ture of  the  industries  involved  and  on  generally  prevailing 
industry  practices. 

(2)  To  make  determinations  concerning  the  adjustment  of 
the  copyright  royalty  rates  under  section  111  solely  in  accord- 
ance with  the  following  provisions: 

(A)  The  rates  established  by  section  111(d)(1)(B)  may 
be  adjusted  to  reflect — 

(i)  national  monetary  inflation  or  deflation;  or 
(ii)  changes  in  the  average  rates  charged  cable 
subscribers  for  the  basic  service  of  providing  secondary' 
transmissions  to  maintain  the  real  constant  dollar 
level  of  the  royalty  fee  per  subscriber  which  existed  as 
of  the  date  of  October  19,  1976, 
except  that — 

(I)  if  the  average  rates  charged  cable  system  sub- 
scribers for  the  basic  service  of  providing  secondary 
transmissions  are  changed  so  that  the  average  rates 
exceed  national  monetary  inflation,  no  change  in  the 
rates  established  by  section  111(d)(1)(B)  shall  be  per- 
mitted; and 

(II)  no  increase  in  the  royalty  fee  shall  be  per- 
mitted based  on  any  reduction  in  the  average  number 
of  distant  signal  equivalents  per  subscriber. 

(II)  no  increase  in  the  royalty  fee  shall  be  per- 
mitted based  on  any  reduction  in  the  average  number 
of  distant  signal  equivalents  per  subscriber. 
The  Copyright  Royalty  Judges  may  consider  all  factors  re- 
lating to  the  maintenance  of  such  level  of  pa3^ments,  in- 
cluding, as  an  extenuating  factor,  whether  the  industry 
has  been  restrained  by  subscriber  rate  regulating  authori- 
ties from  increasing  the  rates  for  the  basic  service  of  pro- 
viding secondary  transmissions. 
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(B)  In  the  event  that  the  rules  and  regulations  of  the 
Federal  Communications  Commission  are  amended  at  any 
time  after  April  15,  1976,  to  permit  the  carriage  by  cable 
systems  of  additional  television  broadcast  signals  beyond 
the  local  service  area  of  the  primary  transmitters  of  such 
signals,  the  royalty  rates  established  by  section 
111(d)(1)(B)  may  be  adjusted  to  ensure  that  the  rates  for 
the  additional  distant  signal  equivalents  resulting  from 
such  carriage  are  reasonable  in  the  light  of  the  changes  ef- 
fected by  the  amendment  to  such  rules  and  regulations.  In 
determining  the  reasonableness  of  rates  proposed  following 
an  amendment  of  Federal  Communications  Commission 
rules  and  regulations,  the  Copyright  Royalty  Judges  shall 
consider,  among  other  factors,  the  economic  impact  on 
copyright  owners  and  users;  except  that  no  adjustment  in 
royalty  rates  shall  be  made  under  this  subparagraph  with 
respect  to  any  distant  signal  equivalent  or  fraction  thereof 
represented  by — 

(i)  carriage  of  any  signal  permitted  under  the 
rules  and  regulations  of  the  Federal  Communications 
Commission  in  effect  on  April  15,  1976,  or  the  carriage 
of  a  signal  of  the  same  type  (that  is,  independent,  net- 
work, or  noncommercial  educational)  substituted  for 
such  permitted  signal;  or 

(ii)  a  television  broadcast  signal  first  carried  after 
April  15,  1976,  pursuant  to  an  individual  waiver  of  the 
rules  and  regulations  of  the  Federal  Communications 
Commission,  as  such  rules  and  regulations  were  in  ef- 
fect on  April  15,  1976. 

(C)  In  the  event  of  any  change  in  the  rules  and  regula- 
tions of  the  Federal  Communications  Commission  with  re- 
spect to  syndicated  and  sports  program  exclusivity  after 
April  15,  1976,  the  rates  established  by  section 
111(d)(1)(B)  may  be  adjusted  to  assure  that  such  rates  are 
reasonable  in  light  of  the  changes  to  such  rules  and  regu- 
lations, but  any  such  adjustment  shall  apply  only  to  the  af- 
fected television  broadcast  signals  carried  on  those  systems 
affected  by  the  change. 

(D)  The  gross  receipts  limitations  established  by  sec- 
tion 111(d)(1)  (C)  and  (D)  shall  be  adjusted  to  reflect  na- 
tional monetary  inflation  or  deflation  or  changes  in  the 
average  rates  charged  cable  system  subscribers  for  the 
basic  service  of  providing  secondary  transmissions  to  main- 
tain the  real  constant  dollar  value  of  the  exemption  pro- 
vided by  such  section,  and  the  royalty  rate  specified 
therein  shall  not  be  subject  to  adjustment. 

(3)(A)  To  authorize  the  distribution,  under  sections  111, 
119,  and  1007,  of  those  royalty  fees  collected  under  sections 
111,  119,  and  1005,  as  the  case  may  be,  to  the  extent  that  the 
Copyright  Royalty  Judges  have  found  that  the  distribution  of 
such  fees  is  not  subject  to  controversy. 

(B)  In  cases  where  the  Copyright  Royalty  Judges  deter- 
mine that  controversy  exists,  the  Copyright  Royalty  Judges 
shall  determine  the  distribution  of  such  fees,  including  partial 
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distributions,  in  accordance  with  section  111,  119,  or  1007,  as 
the  case  may  be. 

(C)  The  Copyright  Royalty  Judges  may  make  a  partial  dis- 
tribution of  such  fees  during  the  pendency  of  the  proceeding 
under  subparagraph  (B)  if  all  participants  under  section 
803(b)(2)  in  the  proceeding  that  are  entitled  to  receive  those 
fees  that  are  to  be  partially  distributed — 

(i)  agree  to  such  partial  distribution; 

(ii)  sign  an  agreement  obligating  them  to  return  any 
excess  amounts  to  the  extent  necessary  to  comply  with  the 
final  determination  on  the  distribution  of  the  fees  made 
under  subparagraph  (B); 

(iii)  file  the  agreement  with  the  Copyright  Royalty 
Judges;  and 

(iv)  agree  that  such  fiinds  are  available  for  distribu- 
tion. 

(D)  The  Copyright  Royalty  Judges  and  any  other  officer  or 
employee  acting  in  good  faith  in  distributing  funds  under  sub- 
paragraph (C)  shall  not  be  held  liable  for  the  payment  of  any 
excess  fees  under  subparagraph  (C).  The  Copyright  Royalty 
Judges  shall,  at  the  time  the  final  determination  is  made,  cal- 
culate any  such  excess  amounts. 

(4)  To  accept  or  reject  royalty  claims  filed  under  sections 
111,  119,  and  1007,  on  the  basis  of  timeliness  or  the  failure  to 
establish  the  basis  for  a  claim. 

(5)  To  accept  or  reject  rate  adjustment  petitions  as  pro- 
vided in  section  804  and  petitions  to  participate  as  provided  in 
section  803(b)  (1)  and  (2). 

(6)  To  determine  the  status  of  a  digital  audio  recording  de- 
vice or  a  digital  audio  interface  device  under  sections  1002  and 
1003,  as  provided  in  section  1010. 

(7)(A)  To  adopt  as  a  basis  for  statutory  terms  and  rates  or 
as  a  basis  for  the  distribution  of  statutory  royalty  payments, 
an  agreement  concerning  such  matters  reached  among  some  or 
all  of  the  participants  in  a  proceeding  at  any  time  during  the 
proceeding,  except  that — 

(i)  the  Copyright  Royalty  Judges  shall  provide  to  those 
that  would  be  bound  by  the  terms,  rates,  or  other  deter- 
mination set  by  any  agreement  in  a  proceeding  to  deter- 
mine royalty  rates  an  opportunity  to  comment  on  the 
agreement  and  shall  provide  to  participants  in  the  pro- 
ceeding under  section  803(b)(2)  that  would  be  bound  by  the 
terms,  rates,  or  other  determination  set  by  the  agreement 
an  opportunity  to  comment  on  the  agreement  and  object  to 
its  adoption  as  a  basis  for  statutory  terms  and  rates;  and 
(ii)  the  Copyright  Royalty  Judges  may  decline  to  adopt 
the  agreement  as  a  basis  for  statutory  terms  and  rates  for 
participants  that  are  not  parties  to  the  agreement,  if  any 
participant  described  in  clause  (i)  objects  to  the  agreement 
and  the  Copyright  Royalty  Judges  conclude,  based  on  the 
record  before  them  if  one  exists,  that  the  agreement  does 
not  provide  a  reasonable  basis  for  setting  statutory  terms 
or  rates. 
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(B)  License  agreements  voluntarily  negotiated  pursuant  to 
section  112(e)(5),  114(f)(3),  115(c)(3)(E)(i),  116(c),  or  118(b)(2) 
that  do  not  result  in  statutory  terms  and  rates  shall  not  be 
subject  to  clauses  (i)  and  (ii)  of  subparagraph  (A). 

(C)  Interested  parties  may  negotiate  and  agree  to,  and  the 
Copyright  Royalty  Judges  may  adopt,  an  agreement  that  speci- 
fies as  terms  notice  and  recordkeeping  requirements  that  apply 
in  lieu  of  those  that  would  otherwise  apply  under  regulations. 

(8)  To  perform  other  duties,  as  assigned  by  the  Register  of 
Copyrights  within  the  Library  of  Congress,  except  as  provided 
in  section  802(g),  at  times  when  Copyright  Royalty  Judges  are 
not  engaged  in  performing  the  other  duties  set  forth  in  this 
section. 

(c)  Rulings. — The  Copyright  Royalty  Judges  may  make  any 
necessary  procedural  or  evidentiary  rulings  in  any  proceeding 
under  this  chapter  and  may,  before  commencing  a  proceeding 
under  this  chapter,  make  any  such  rulings  that  would  apply  to  the 
proceedings  conducted  by  the  Copyright  Royalty  Judges. 

(d)  Administrative  Support. — The  Librarian  of  Congress  shall 
provide  the  Copyright  Royalty  Judges  with  the  necessary  adminis- 
trative services  related  to  proceedings  under  this  chapter. 

(e)  Location  in  Library  of  Congress.— The  offices  of  the 
Copyright  Royalty  Judges  and  staff  shall  be  in  the  Library  of  Con- 
gress. 


CHAPTER  11— SOUND  RECORDINGS  AND  MUSIC  VIDEOS 

Sec. 

1101.        Unauthorized  fixation  and  trafficking  in  soxind  recordings  and  music  vid- 
eos. 

§1101.  Unauthorized  tixation  and  trafficking  in  sound  re- 
cordings and  music  videos 

(a)  Unauthorized  Acts. — Anyone  who,  without  the  consent  of 
the  performer  or  performers  involved — 

(1)  fixes  the  sounds  or  sounds  and  images  of  a  live  musical 
performance  in  a  copy  or  phonorecord,  or  reproduces  copies  or 
phonorecords  of  such  a  performance  from  an  unauthorized  fixa- 
tion, 

(2)  transmits  or  otherwise  communicates  to  the  public  the 
sounds  or  sounds  and  images  of  a  live  musical  performance,  or 

(3)  distributes  or  offers  to  distribute,  sells  or  offers  to  sell, 
rents  or  offers  to  rent,  or  traffics  in  any  copy  or  phonorecord 
fixed  as  described  in  paragraph  (1),  regardless  of  whether  the 
fixations  occurred  in  the  United  States, 

shall  be  subject  to  the  remedies  provided  in  sections  502  through 
505,  to  the  same  extent  as  an  infringer  of  copjrright. 

(b)  Definition. — As  used  in  this  section,  the  term  "traffic  in" 
means  transport,  transfer,  or  otherwise  dispose  of,  to  another,  as 
consideration  for  anything  of  value,  or  make  or  obtain  control  of 
with  intent  to  transport,  transfer,  or  dispose  of 
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(c)  Applicability. — This  section  shall  apply  to  any  act  or  acts 
that  occur  on  or  after  the  date  of  the  enactment  of  the  Uruguay 
Round  Agreements  Act. 

(d)  State  Law  Not  Preempted. — Nothing  in  this  section  may 
be  construed  to  annul  or  limit  any  rights  or  remedies  under  the 
common  law  or  statutes  of  any  State. 


CHAPTER  12— COPYRIGHT  PROTECTION  AND 
MANAGEMENT  SYSTEMS 

Sec. 

1201.  Circumvention  of  copyright  protection  systems. 

1202.  Integrity  of  copyright  management  information. 

1203.  Civil  remedies. 

1204.  Criminal  offenses  and  penalties. 

1205.  Savings  clause. 

§  1201.  Circumvention  of  copyright  protection  systems 

(a)  Violations  Regarding  Circumvention  of  Techno- 
logical Measures. — (1)(A)  No  person  shall  circumvent  a  techno- 
logical measure  that  effectively  controls  access  to  a  work  protected 
under  this  title.  The  prohibition  contained  in  the  preceding  sen- 
tence shall  take  effect  at  the  end  of  the  2-year  period  beginning  on 
the  date  of  the  enactment  of  this  chapter. 

(B)  The  prohibition  contained  in  subparagraph  (A)  shall  not 
apply  to  persons  who  are  users  of  a  copyrighted  work  which  is  in 
a  particular  class  of  works,  if  such  persons  are,  or  are  likely  to  be 
in  the  succeeding  3-year  period,  adversely  affected  by  virtue  of  such 
prohibition  in  their  ability  to  make  noninfringing  uses  of  that  par- 
ticular class  of  works  under  this  title,  as  determined  under  sub- 
paragraph (C). 

(C)  During  the  2-year  period  described  in  subparagraph  (A), 
and  during  each  succeeding  3-year  period,  the  Librarian  of  Con- 
gress, upon  the  recommendation  of  the  Register  of  Copyrights,  who 
shall  consult  with  the  Assistant  Secretary  for  Communications  and 
Information  of  the  Department  of  Commerce  and  report  and  com- 
ment on  his  or  her  views  in  making  such  recommendation,  shall 
make  the  determination  in  a  rulemaking  proceeding  for  purposes 
of  subparagraph  (B)  of  whether  persons  who  are  users  of  a  copy- 
righted work  are,  or  are  likely  to  be  in  the  succeeding  3-year  pe- 
riod, adversely  affected  by  the  prohibition  under  subparagraph  (A) 
in  their  ability  to  make  noninfringing  uses  under  this  title  of  a  par- 
ticular class  of  copyrighted  works.  In  conducting  such  rulemaking, 
the  Librarian  shall  examine — 

(i)  the  availability  for  use  of  copyrighted  works; 

(ii)  the  availability  for  use  of  works  for  nonprofit  archival, 
preservation,  and  educational  purposes; 

(iii)  the  impact  that  the  prohibition  on  the  circumvention 
of  technological  measures  applied  to  copyrighted  works  has  on 
criticism,  comment,  news  reporting,  teaching,  scholarship,  or 
research; 

(iv)  the  effect  of  circumvention  of  technological  measures 
on  the  market  for  or  value  of  copyrighted  works;  and 

(v)  such  other  factors  as  the  Librarian  considers  appro- 
priate. 
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(D)  The  Librarian  shall  publish  any  class  of  copyrighted  works 
for  which  the  Librarian  has  determined,  pursuant  to  the  rule- 
making conducted  under  subparagraph  (C),  that  noninfringing  uses 
by  persons  who  are  users  of  a  copyrighted  work  are,  or  are  likely 
to  be,  adversely  affected,  and  the  prohibition  contained  in  subpara- 
graph (A)  shall  not  apply  to  such  users  with  respect  to  such  class 
of  works  for  the  ensuing  3-year  period. 

(E)  Neither  the  exception  under  subparagraph  (B)  from  the  ap- 
plicability of  the  prohibition  contained  in  subparagraph  (A),  nor 
any  determination  made  in  a  rulemaking  conducted  under  subpara- 
graph (C),  may  be  used  as  a  defense  in  any  action  to  enforce  any 
provision  of  this  title  other  than  this  paragraph. 

(2)  No  person  shall  manufacture,  import,  offer  to  the  public, 
provide,  or  otherwise  traffic  in  any  technology,  product,  service,  de- 
vice, component,  or  part  thereof,  that — 

(A)  is  primarily  designed  or  produced  for  the  purpose  of 
circumventing  a  technological  measure  that  effectively  controls 
access  to  a  work  protected  under  this  title; 

(B)  has  only  limited  commercially  significant  purpose  or 
use  other  than  to  circumvent  a  technological  measure  that 
effectively  controls  access  to  a  work  protected  under  this  title; 
or 

(C)  is  marketed  by  that  person  or  another  acting  in  concert 
with  that  person  with  that  person's  knowledge  for  use  in  cir- 
cumventing a  technological  measure  that  effectively  control 
access  to  a  work  protected  under  this  title. 

(3)  As  used  in  this  subsection — 

(A)  to   "circumvent   a   technological   measure"   mean, 
descramble  a  scrambled  work,  to  decrypt  an  encrypted  work,  ^^ 
otherwise  to  avoid,  bypass,   remove,   deactivate,   or  impair  a 
technological  measure,  without  the  authority  of  the  copyright 
owner;  and 

(B)  a  technological  measure  "effectively  controls  access  to 
a  work"  if  the  measure,  in  the  ordinary  course  of  its  operation, 
requires  the  application  of  information,  or  a  process  or  a  treat- 
ment, with  the  authority  of  the  copyright  owner,  to  gain  access 
to  the  work. 

(b)  Additional  Violations.— (1)  No  person  shall  manufacture, 
import,  offer  to  the  public,  provide,  or  otherwise  traffic  in  any  tech- 
nology, product,  service,  device,  component,  or  part  thereof,  that — 

(A)  is  primarily  designed  or  produced  for  the  purpose  of 
circumventing  protection  afforded  by  a  technological  measure 
that  effectively  protects  a  right  of  a  copyright  owner  under  triis 
title  in  a  work  or  a  portion  thereof; 

(B)  has  only  limited  commercially  significant  purpose  or 
use  other  than  to  circumvent  protection  afforded  by  a  techno- 
logical measure  that  effectively  protects  a  right  of  a  copyright 
owner  under  this  title  in  a  work  or  a  portion  thereof;  or 

(C)  is  marketed  by  that  person  or  another  acting  in  concert 
with  that  person  with  that  person's  knowledge  for  use  in  cir- 
cumventing protection  afforded  by  a  technological  measure 
that  effectively  protects  a  right  of  a  copyright  owner  under  this 
title  in  a  work  or  a  portion  thereof. 

(2)  As  used  in  this  subsection — 
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(A)  to  "circumvent  protection  afforded  by  a  technological 
measure"  means  avoiding,  bypassing,  removing,  deactivating, 
or  otherwise  impairing  a  technological  measure;  and 

(B)  a  technological  measure  "effectively  protects  a  right  of 
a  copyright  owner  under  this  title"  if  the  measure,  in  the  ordi- 
nary course  of  its  operation,  prevents,  restricts,  or  otherwise 
limits  the  exercise  of  a  right  of  a  copyright  owner  under  this 
title. 

(c)  Other  Rights,  Etc.,  Not  Affected.— (1)  Nothing  in  this 
section  shall  affect  rights,  remedies,  limitations,  or  defenses  to 
copyright  infringement,  including  fair  use,  under  this  title. 

(2)  Nothing  in  this  section  shall  enlarge  or  diminish  vicarious 
or  contributory  liability  for  copyright  infringement  in  connection 
with  any  technology,  product,  service,  device,  component,  or  part 
thereof 

(3)  Nothing  in  this  section  shall  require  that  the  design  of,  or 
design  and  selection  of  parts  and  components  for,  a  consumer  elec- 
tronics, telecommunications,  or  computing  product  provide  for  a  re- 
sponse to  any  particular  technological  measure,  so  long  as  such 
part  or  component,  or  the  product  in  which  such  part  or  component 
is  integrated,  does  not  otherwise  fall  within  the  prohibitions  of  sub- 
section (a)(2)  or  (b)(1). 

(4)  Nothing  in  this  section  shall  enlarge  or  diminish  any  rights 
of  free  speech  or  the  press  for  activities  using  consumer  electronics, 
telecommunications,  or  computing  products. 

(d)  Exemption  for  Nonprofit  Libraries,  Archives,  and  Edu- 
cational Institutions. — (1)  A  nonprofit  library,  archives,  or  edu- 
cational institution  which  gains  access  to  a  commercially  exploited 
copyrighted  work  solely  in  order  to  make  a  good  faith  determina- 
tion of  whether  to  acquire  a  copy  of  that  work  for  the  sole  purpose 
of  engaging  in  conduct  permitted  under  this  title  shall  not  be  in 
violation  of  subsection  (a)(1)(A).  A  copy  of  a  work  to  which  access 
has  been  gained  under  this  paragraph — 

(A)  may  not  be  retained  longer  than  necessary  to  make 
such  good  faith  determination;  and 

(B)  may  not  be  used  for  any  other  purpose. 

(2)  The  exemption  made  available  under  paragraph  (1)  shall 
only  apply  with  respect  to  a  work  when  an  identical  copy  of  that 
work  is  not  reasonably  available  in  another  form. 

(3)  A  nonprofit  library,  archives,  or  educational  institution  that 
willfully  for  the  purpose  of  commercial  advantage  or  financial  gain 
violates  paragraph  (1) — 

(A)  shall,  for  the  first  offense,  be  subject  to  the  civil  rem- 
edies under  section  1203;  and 

(B)  shall,  for  repeated  or  subsequent  offenses,  in  addition 
to  the  civil  remedies  under  section  1203,  forfeit  the  exemption 
provided  under  paragraph  (1). 

(4)  This  subsection  may  not  be  used  as  a  defense  to  a  claim 
under  subsection  (a)(2)  or  (b),  nor  may  this  subsection  permit  a 
nonprofit  library,  archives,  or  educational  institution  to  manufac- 
ture, import,  offer  to  the  public,  provide,  or  otherwise  traffic  in  any 
technology,  product,  service,  component,  or  part  thereof,  which  cir- 
cumvents a  technological  measure. 
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(5)  In  order  for  a  library  or  archives  to  qualify  for  the  exemp- 
tion under  this  subsection,  the  collections  of  that  library  or  ar- 
chives shall  be — 

(A)  open  to  the  public;  or 

(B)  available  not  only  to  researchers  affiliated  with  the  li- 
brary or  archives  or  with  the  institution  of  which  it  is  a  part, 
but  also  to  other  persons  doing  research  in  a  specialized  field. 

(e)  Law  Enforcement,  Intelligence,  and  Other  Govern- 
ment Activities. — This  section  does  not  prohibit  any  lawfully 
authorized  investigative,  protective,  information  security,  or  intel- 
ligence activity  of  an  officer,  agent,  or  employee  of  the  United 
States,  a  State,  or  a  political  subdivision  of  a  State,  or  a  person  act- 
ing pursuant  to  a  contract  with  the  United  States,  a  State,  or  a 
political  subdivision  of  a  State.  For  purposes  of  this  subsection,  the 
term  "information  security"  means  activities  carried  out  in  order  to 
identify  and  address  the  vulnerabilities  of  a  government  computer, 
computer  system,  or  computer  network. 

(f)  Reverse  Engineering.— (1)  Notwithstanding  the  provisions 
of  subsection  (a)(1)(A),  a  person  who  has  lawfully  obtained  the 
right  to  use  a  copy  of  a  computer  program  may  circumvent  a  tech- 
nological measure  that  effectively  controls  access  to  a  particular 
portion  of  that  program  for  the  sole  purpose  of  identif3dng  and  ana- 
lyzing those  elements  of  the  program  that  are  necessary  to  achieve 
interoperability  of  an  independently  created  computer  program 
with  other  programs,  and  that  have  not  previously  been  readily 
available  to  the  person  engaging  in  the  circumvention,  to  the  ex- 
tent any  such  acts  of  identification  and  analysis  do  not  constitute 
infringement  under  this  title. 

(2)  Notwithstanding  the  provisions  of  subsections  (a)(2)  and  (b), 
a  person  may  develop  and  employ  technological  means  to  cir- 
cumvent a  technological  measure,  or  to  circumvent  protection  af- 
forded by  a  technological  measure,  in  order  to  enable  the  identifica- 
tion and  analysis  under  paragraph  (1),  or  for  the  purpose  of  ena- 
bling interoperability  of  an  independently  created  computer  pro- 
gram with  other  programs,  if  such  means  are  necessary  to  achieve 
such  interoperability,  to  the  extent  that  doing  so  does  not  con- 
stitute infringement  under  this  title. 

(3)  The  information  acquired  through  the  acts  permitted  under 
paragraph  (1),  and  the  means  permitted  under  paragraph  (2),  may 
be  made  available  to  others  if  the  person  referred  to  in  paragraph 
(1)  or  (2),  as  the  case  may  be,  provides  such  information  or  means 
solely  for  the  purpose  of  enabling  interoperability  of  an  independ- 
ently created  computer  program  with  other  programs,  and  to  the 
extent  that  doing  so  does  not  constitute  infringement  under  this 
title  or  violate  applicable  law  other  than  this  section. 

(4)  For  purposes  of  this  subsection,  the  term  "interoperability" 
means  the  ability  of  computer  programs  to  exchange  information, 
and  of  such  programs  mutually  to  use  the  information  which  has 
been  exchanged. 

(g)  Encryption  Research.— 

(1)  Definitions. — For  purposes  of  this  subsection — 

(A)  the  term  "encryption  research"  means  activities 
necessary  to  identify  and  analyze  flaws  and  vulnerabilities 
of  encryption  technologies  applied  to  copyrighted  works,  if 
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these  activities  are  conducted  to  advance  the  state  of 
knowledge  in  the  field  of  encryption  technology  or  to  assist 
in  the  development  of  encryption  products;  and 

(B)  the  term  "encryption  technology"  means  the  scram- 
bling and  descrambling  of  information  using  mathematical 
formulas  or  algorithms. 

(2)  Permissible  acts  of  encryption  research.— Not- 
withstanding the  provisions  of  subsection  (a)(1)(A),  it  is  not  a 
violation  of  that  subsection  for  a  person  to  circumvent  a  tech- 
nological measure  as  applied  to  a  copy,  phonorecord,  perform- 
ance, or  display  of  a  published  work  in  the  course  of  an  act  of 
good  faith  encryption  research  if — 

(A)  the  person  lawfully  obtained  the  encrypted  copy, 
phonorecord,  performance,  or  display  of  the  published 
work; 

(B)  such  act  is  necessary  to  conduct  such  encryption 
research; 

(C)  the  person  made  a  good  faith  effort  to  obtain 
authorization  before  the  circumvention;  and 

(D)  such  act  does  not  constitute  infringement  under 
this  title  or  a  violation  of  applicable  law  other  than  this 
section,  including  section  1030  of  title  18  and  those  provi- 
sions of  title  18  amended  by  the  Computer  Fraud  and 
Abuse  Act  of  1986. 

(3)  Factors  in  determining  exemption.— In  determining 
whether  a  person  qualifies  for  the  exemption  under  paragraph 
(2),  the  factors  to  be  considered  shall  include — 

(A)  whether  the  information  derived  from  the 
encryption  research  was  disseminated,  and  if  so,  whether 
it  was  disseminated  in  a  manner  reasonably  calculated  to 
advance  the  state  of  knowledge  or  development  of 
encryption  technology,  versus  whether  it  was  disseminated 
in  a  manner  that  facilitates  infringement  under  this  title 
or  a  violation  of  applicable  law  other  than  this  section,  in- 
cluding a  violation  of  privacy  or  breach  of  security; 

(B)  whether  the  person  is  engaged  in  a  legitimate 
course  of  study,  is  employed,  or  is  appropriately  trained  or 
experienced,  in  the  field  of  encryption  technology;  and 

(C)  whether  the  person  provides  the  copyright  owner 
of  the  work  to  which  the  technological  measure  is  applied 
with  notice  of  the  findings  and  documentation  of  the  re- 
search, and  the  time  when  such  notice  is  provided. 

(4)  Use  of  technological  means  for  research  activi- 
ties.— Notwithstanding  the  provisions  of  subsection  (a)(2),  it  is 
not  a  violation  of  that  subsection  for  a  person  to — 

(A)  develop  and  employ  technological  means  to  cir- 
cumvent a  technological  measure  for  the  sole  purpose  of 
that  person  performing  the  acts  of  good  faith  encryption 
research  described  in  paragraph  (2);  and 

(B)  provide  the  technological  means  to  another  person 
with  whom  he  or  she  is  working  collaboratively  for  the 
purpose  of  conducting  the  acts  of  good  faith  encryption  re- 
search described  in  paragraph  (2)  or  for  the  purpose  of 
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having  that  other  person  verify  his  or  her  acts  of  good 
faith  encryption  research  described  in  paragraph  (2). 
(5)  Report  to  Congress.— Not  later  than  1  year  after  the 
date  of  the  enactment  of  this  chapter,  the  Register  of  Copy- 
rights and  the  Assistant  Secretary  for  Communications  and 
Information  of  the  Department  of  Commerce  shall  jointly  re- 
port to  the  Congress  on  the  effect  this  subsection  has  had  on — 

(A)  encryption  research  and  the  development  of 
encryption  technology; 

(B)  the  adequacy  and  effectiveness  of  technological 
measures  designed  to  protect  copyrighted  works;  and 

(C)  protection  of  copyright  owners  against  the  unau- 
thorized access  to  their  encrypted  copyrighted  works. 

The  report  shall  include  legislative  recommendations,  if  any. 

(h)  Exceptions  Regarding  Minors.— In  applying  subsection 
(a)  to  a  component  or  part,  the  court  may  consider  the  necessity  for 
its  intended  and  actual  incorporation  in  a  technology,  product, 
service,  or  device,  which — 

(1)  does  not  itself  violate  the  provisions  of  this  title;  and 

(2)  has  the  sole  purpose  to  prevent  the  access  of  minors  to 
material  on  the  Internet. 

(i)  Protection  of  Personally  Identifying  Information.— 

(1)  Circumvention  permitted.— Notwithstanding  the  pro- 
visions of  subsection  (a)(1)(A),  it  is  not  a  violation  of  that  sub- 
section for  a  person  to  circumvent  a  technological  measure  that 
effectively  controls  access  to  a  work  protected  under  this  title, 
if— 

(A)  the  technological  measure,  or  the  work  it  protects, 
contains  the  capability  of  collecting  or  disseminating  per- 
sonally identifjdng  information  reflecting  the  online  activi- 
ties of  a  natural  person  who  seeks  to  gain  access  to  the 
work  protected; 

(B)  in  the  normal  course  of  its  operation,  the  techno- 
logical measure,  or  the  work  it  protects,  collects  or  dissemi- 
nates personally  identifying  information  about  the  person 
who  seeks  to  gain  access  to  the  work  protected,  without 
providing  conspicuous  notice  of  such  collection  or  dissemi- 
nation to  such  person,  and  without  providing  such  person 
with  the  capability  to  prevent  or  restrict  such  collection  or 
dissemination; 

(C)  the  act  of  circumvention  has  the  sole  effect  of  iden- 
tifying and  disabling  the  capability  described  in  subpara- 
graph (A),  and  has  no  other  effect  on  the  ability  of  any  per- 
son to  gain  access  to  any  work;  and 

(D)  the  act  of  circumvention  is  carried  out  solely  for 
the  purpose  of  preventing  the  collection  or  dissemination  of 
personally  identifying  information  about  a  natural  person 
who  seeks  to  gain  access  to  the  work  protected,  and  is  not 
in  violation  of  any  other  law. 

(2)  Inapplicability  to  certain  technological  meas- 
ures.— This  subsection  does  not  apply  to  a  technological  meas- 
ure, or  a  work  it  protects,  that  does  not  collect  or  disseminate 
personally  identifying  information  and  that  is  disclosed  to  a 
user  as  not  having  or  using  such  capability. 
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(j)  Security  Testing.— 

(1)  Definition. — For  purposes  of  this  subsection,  the  term 
"security  testing"  means  accessing  a  computer,  computer  sys- 
tem, or  computer  network,  solely  for  the  purpose  of  good  faith 
testing,  investigating,  or  correcting,  a  security  flaw  or  vulner- 
ability, with  the  authorization  of  the  owner  or  operator  of  such 
computer,  computer  system,  or  computer  network. 

(2)  Permissible  acts  of  security  testing.— Notwith- 
standing the  provisions  of  subsection  (a)(1)(A),  it  is  not  a  viola- 
tion of  that  subsection  for  a  person  to  engage  in  an  act  of  secu- 
rity testing,  if  such  act  does  not  constitute  infringement  under 
this  title  or  a  violation  of  applicable  law  other  than  this  sec- 
tion, including  section  1030  of  title  18  and  those  provisions  of 
title  18  amended  by  the  Computer  Fraud  and  Abuse  Act  of 
1986. 

(3)  Factors  in  determining  exemption.— In  determining 
whether  a  person  qualifies  for  the  exemption  under  paragraph 
(2),  the  factors  to  be  considered  shall  include — 

(A)  whether  the  information  derived  from  the  security 
testing  was  used  solely  to  promote  the  security  of  the 
owner  or  operator  of  such  computer,  computer  system  or 
computer  network,  or  shared  directly  with  the  developer  of 
such  computer,  computer  system,  or  computer  network; 
and 

(B)  whether  the  information  derived  from  the  security 
testing  was  used  or  maintained  in  a  manner  that  does  not 
facilitate  infringement  under  this  title  or  a  violation  of  ap- 
plicable law  other  than  this  section,  including  a  violation 
of  privacy  or  breach  of  security. 

(4)  Use  of  technological  means  for  security  test- 
ing.— Notwithstanding  the  provisions  of  subsection  (a)(2),  it  is 
not  a  violation  of  that  subsection  for  a  person  to  develop, 
produce,  distribute  or  employ  technolo^cal  means  for  the  sole 
purpose  of  performing  the  acts  of  security  testing  described  in 
subsection  (2),  provided  such  technological  means  does  not  oth- 
erwise violate  section  (a)(2)  i. 

(k)  Certain  Analog  Devices  and  Certain  Technological 
Measures.— 

(1)  Certain  analog  devices. — 

(A)  Effective  18  months  after  the  date  of  the  enact- 
ment of  this  chapter,  no  person  shall  manufacture,  import, 
offer  to  the  public,  provide  or  otherwise  traffic  in  any — 

(i)  VHS  format  analog  video  cassette  recorder  un- 
less such  recorder  conforms  to  the  automatic  gain  con- 
trol copy  control  technology; 

(ii)  8mm  format  analog  video  cassette  camcorder 
unless  such  camcorder  conforms  to  the  automatic  gain 
control  technology; 

(iii)  Beta  format  analog  video  cassette  recorder, 
unless  such  recorder  conforms  to  the  automatic  gain 
control  copy  control  technology,  except  that  this 
requirement  shall  not  apply  until  there  are  1,000  Beta 


^  So  in  original.  Probably  should  be  subsection  "(a)(2)". 
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format  analog  video  cassette  recorders  sold  in  the 
United  States  in  any  one  calendar  year  after  the  date 
of  the  enactment  of  this  chapter; 

(iv)  8mm  format  analog  video  cassette  recorder 
that  is  not  an  analog  video  cassette  camcorder,  unless 
such  recorder  conforms  to  the  automatic  gain  control 
copy  control  technology,  except  that  this  requirement 
shall  not  apply  until  there  are  20,000  such  recorders 
sold  in  the  United  States  in  any  one  calendar  year 
after  the  date  of  the  enactment  of  this  chapter;  or 

(v)  analog  video  cassette  recorder  that  records 
using  an  NTSC  format  video  input  and  that  is  not  oth- 
erwise covered  under  clauses  (i)  through  (iv),  unless 
such  device  conforms  to  the  automatic  gain  control 
copy  control  technology. 

(B)  Effective  on  the  date  of  the  enactment  of  this  chap- 
ter, no  person  shall  manufacture,  import,  offer  to  the  pub- 
lic, provide  or  otherwise  traffic  in — 

(i)  any  VHS  format  analog  video  cassette  recorder 
or  any  8mm  format  analog  video  cassette  recorder  if 
the  design  of  the  model  of  such  recorder  has  been 
modified  after  such  date  of  enactment  so  that  a  model 
of  recorder  that  previously  conformed  to  the  automatic 
gain  control  copy  control  technology  no  longer  con- 
forms to  such  technology;  or 

(ii)    any   VHS    format    analog   video    cassette    re- 
corder, or  any  8mm  format  analog  video  cassette  re- 
corder  that    is    not    an    8mm    analog   video    cassette 
camcorder,  if  the  design  of  the  model  of  such  recorder 
has  been  modified  after  such  date  of  enactment  so  that 
a  model  of  recorder  that  previously  conformed  to  the 
four-line  colorstripe  copy  control  technology  no  longer 
conforms  to  such  technology. 
Manufacturers  that  have  not  previously  manufactured  or  sold 
a  VHS  format  analog  video  cassette  recorder,  or  an  8mm  lor- 
mat  analog  cassette  recorder,  shall  be  required  to  conform  co 
the  four-line  colorstripe  copy  control  technology  in  the  initial 
model  of  any  such  recorder  manufactured  after  the  date  of  the 
enactment   of  this   chapter,   and   thereafter  to   continue   con- 
forming to  the  four-line  colorstripe  copy  control  technology.  For 
purposes  of  this  subparagraph,  an  analog  video  cassette  re- 
corder "conforms  to"  the  four-line  colorstripe  copy  control  tech- 
nology if  it  records  a  signal  that,  when  played  back  by  the 
playback  function  of  that  recorder  in  the  normal  viewing  mode, 
exhibits,  on  a  reference  display  device,  a  display  containing 
distracting  visible  lines  through  portions  of  the  viewable  pic- 
ture. 

(2)  Certain  encoding  restrictions.— No  person  shall 
apply  the  automatic  gain  control  copy  control  technology  or 
colorstripe  copy  control  technology  to  prevent  or  limit  consumer 
copying  except  such  copying — 

(A)  of  a  single  transmission,  or  specified  group  of 
transmissions,  of  live  events  or  of  audiovisual  works  for 
which  a  member  of  the  public  has  exercised  choice  in  se- 
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lecting  the  transmissions,  including  the  content  of  the 
transmissions  or  the  time  of  receipt  of  such  transmissions, 
or  both,  and  as  to  which  such  member  is  charged  a  sepa- 
rate fee  for  each  such  transmission  or  specified  group  of 
transmissions; 

(B)  from  a  copy  of  a  transmission  of  a  hve  event  or  an 
audiovisual  work  if  such  transmission  is  provided  by  a 
channel  or  service  where  payment  is  made  by  a  member 
of  the  public  for  such  channel  or  service  in  the  form  of  a 
subscription  fee  that  entitles  the  member  of  the  public  to 
receive  all  of  the  programming  contained  in  such  channel 
or  service; 

(C)  from  a  physical  medium  containing  one  or  more 
prerecorded  audiovisual  works;  or 

(D)  from  a  copy  of  a  transmission  described  in  sub- 
paragraph (A)  or  from  a  copy  made  from  a  physical  me- 
dium described  in  subparagraph  (C). 

In  the  event  that  a  transmission  meets  both  the  conditions  set 
forth  in  subparagraph  (A)  and  those  set  forth  in  subparagraph 
(B),  the  transmission  shall  be  treated  as  a  transmission  de- 
scribed in  subparagraph  (A). 

(3)  Inapplicability.— This  subsection  shall  not— 

(A)  require  any  analog  video  cassette  camcorder  to 
conform  to  the  automatic  gain  control  copy  control  tech- 
nology with  respect  to  any  video  signal  received  through  a 
camera  lens; 

(B)  apply  to  the  manufacture,  importation,  offer  for 
sale,  provision  of,  or  other  trafficking  in,  any  professional 
analog  video  cassette  recorder;  or 

(C)  apply  to  the  offer  for  sale  or  provision  of,  or  other 
trafficking  in,  any  previously  owned  analog  video  cassette 
recorder,  if  such  recorder  was  legally  manufactured  and 
sold  when  new  and  not  subsequently  modified  in  violation 
of  paragraph  (1)(B). 

(4)  Definitions. — For  purposes  of  this  subsection: 

(A)  An  "analog  video  cassette  recorder"  means  a  device 
that  records,  or  a  device  that  includes  a  function  that 
records,  on  electromagnetic  tape  in  an  analog  format  the 
electronic  impulses  produced  by  the  video  and  audio  por- 
tions of  a  television  program,  motion  picture,  or  other  form 
of  audiovisual  work. 

(B)  An  "analog  video  cassette  camcorder"  means  an 
analog  video  cassette  recorder  that  contains  a  recording 
function  that  operates  through  a  camera  lens  and  through 
a  video  input  that  may  be  connected  with  a  television  or 
other  video  playback  device. 

(C)  An  analog  video  cassette  recorder  "conforms"  to 
the  automatic  gain  control  copy  control  technology  if  it — 

(i)  detects  one  or  more  of  the  elements  of  such 
technology  and  does  not  record  the  motion  picture  or 
transmission  protected  by  such  technology;  or 

(ii)  records  a  signal  that,  when  played  back,  exhib- 
its a  meaningfully  distorted  or  degraded  display. 
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(D)  The  term  "professional  analog  video  cassette  re- 
corder" means  an  analog  video  cassette  recorder  that  is  de- 
signed, manufactured,  marketed,  and  intended  for  use  by 
a  person  who  regularly  employs  such  a  device  for  a  lawful 
business  or  industrial  use,  including  making,  performing, 
displaying,  distributing,  or  transmitting  copies  of  motion 
pictures  on  a  commercial  scale. 

(E)  The  terms  "VHS  format",  "8mm  format",  "Beta  for- 
mat", "automatic  gain  control  copy  control  technology", 
"colorstripe  copy  control  technology",  "four-line  version  of 
the  colorstripe  copy  control  technology",  and  "NTSC"  have 
the  meanings  that  are  commonly  understood  in  the  con- 
sumer electronics  and  motion  picture  industries  as  of  the 
date  of  the  enactment  of  this  chapter. 

(5)  Violations. — Any  violation  of  paragraph  (1)  of  this 
subsection  shall  be  treated  as  a  violation  of  subsection  (b)(1)  of 
this  section.  Any  violation  of  paragraph  (2)  of  this  subsection 
shall  be  deemed  an  "act  of  circumvention"  for  the  purposes  of 
section  1203(c)(3)(A)  of  this  chapter. 

§  1202.  Integrity  of  copyright  management  information 

(a)  False  Copyright  Management  Information.— No  person 
shall  knowingly  and  with  the  intent  to  induce,  enable,  facilitate,  or 
conceal  infringement — 

(1)  provide  copjrright  management  information  that  is 
false,  or 

(2)  distribute  or  import  for  distribution  copyright  manage- 
ment information  that  is  false. 

(b)  Removal  or  Alteration  of  Copyright  Management 
Information. — No  person  shall,  without  the  authority  of  the  copy- 
right owner  or  the  law — 

(1)  intentionally  remove  or  alter  any  copyright  manage- 
ment information, 

(2)  distribute  or  import  for  distribution  cop3rright  manage- 
ment information  knowing  that  the  copyright  management 
information  has  been  removed  or  altered  without  authority  of 
the  copyright  owner  or  the  law,  or 

(3)  distribute,  import  for  distribution,  or  publicly  perform 
works,  copies  of  works,  or  phonorecords,  knowing  that  copy- 
right management  information  has  been  removed  or  altered 
without  authority  of  the  copyright  owner  or  the  law, 

knowing,  or,  with  respect  to  civil  remedies  under  section  1203,  hav- 
ing reasonable  grounds  to  know,  that  it  will  induce,  enable,  facili- 
tate, or  conceal  an  infringement  of  any  right  under  this  title. 

(c)  Definition. — As  used  in  this  section,  the  term  "copyright 
management  information"  means  any  of  the  following  information 
conveyed  in  connection  with  copies  or  phonorecords  of  a  work  or 
performances  or  displays  of  a  work,  including  in  digital  form,  ex- 
cept that  such  term  does  not  include  any  personally  identifying 
information  about  a  user  of  a  work  or  of  a  copy,  phonorecord,  per- 
formance, or  display  of  a  work: 

(1)  The  title  and  other  information  identifying  the  work, 
including  the  information  set  forth  on  a  notice  of  copyright. 
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(2)  The  name  of,  and  other  identifying  information  about, 
the  author  of  a  work. 

(3)  The  name  of,  and  other  identifying  information  about, 
the  cop3n'ight  owner  of  the  work,  including  the  information  set 
forth  in  a  notice  of  copyright. 

(4)  With  the  exception  of  pubhc  performances  of  works  by 
radio  and  television  broadcast  stations,  the  name  of,  and  other 
identifying  information  about,  a  performer  whose  performance 
is  fixed  in  a  work  other  than  an  audiovisual  work. 

(5)  With  the  exception  of  public  performances  of  works  by 
radio  and  television  broadcast  stations,  in  the  case  of  an  audio- 
visual work,  the  name  of,  and  other  identifying  information 
about,  a  writer,  performer,  or  director  who  is  credited  in  the 
audiovisual  work. 

(6)  Terms  and  conditions  for  use  of  the  work. 

(7)  Identifying  numbers  or  symbols  referring  to  such  infor- 
mation or  links  to  such  information. 

(8)  Such  other  information  as  the  Register  of  Copyrights 
may  prescribe  by  regiilation,  except  that  the  Register  of  Copy- 
rights may  not  require  the  provision  of  any  information  con- 
cerning the  user  of  a  copyrighted  work. 

(d)  Law  Enforcement,  Intelligence,  and  Other  Govern- 
ment Activities.— This  section  does  not  prohibit  any  lawfully 
authorized  investigative,  protective,  information  security,  or  intel- 
ligence activity  of  an  officer,  agent,  or  employee  of  the  United 
States,  a  State,  or  a  political  subdivision  of  a  State,  or  a  person  act- 
ing pursuant  to  a  contract  with  the  United  States,  a  State,  or  a 
political  subdivision  of  a  State.  For  purposes  of  this  subsection,  the 
term  "information  security"  means  activities  carried  out  in  order  to 
identify  and  address  the  vulnerabilities  of  a  government  computer, 
computer  system,  or  computer  network. 

(e)  Limitations  on  Liability.— 

(1)  Analog  transmissions.— In  the  case  of  an  analog 
transmission,  a  person  who  is  making  transmissions  in  its  ca- 
pacity as  a  broadcast  station,  or  as  a  cable  system,  or  someone 
who  provides  programming  to  such  station  or  system,  shall  not 
be  liable  for  a  violation  of  subsection  (b )  if — 

(A)  avoiding  the  activity  that  constitutes  such  viola- 
tion is  not  technically  feasible  or  would  create  an  undue 
financial  hardship  on  such  person;  and 

(B)  such  person  did  not  intend,  by  engaging  in  such 
activity,  to  induce,  enable,  facilitate,  or  conceal  infringe- 
ment of  a  right  under  this  title. 

(2)  Digital  transmissions.— 

(A)  If  a  digital  transmission  standard  for  the  place- 
ment of  copyright  management  information  for  a  category 
of  works  is  set  in  a  voluntary,  consensus  standard-setting 
process  involving  a  representative  cross-section  of  broad- 
cast stations  or  cable  systems  and  copyright  owners  of  a 
category  of  works  that  are  intended  for  public  performance 
by  such  stations  or  systems,  a  person  identified  in  para- 
graph (1)  shall  not  be  liable  for  a  violation  of  subsection 
(b)  with  respect  to  the  particular  copyright  management 
information  addressed  by  such  standard  if^ 
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(i)  the  placement  of  such  information  by  someone 

other  than  such  person  is  not  in  accordance  with  such 

standard;  and 

(ii)  the  activity  that  constitutes  such  violation  is 

not  intended  to  induce,  enable,  facilitate,  or  conceal 

infringement  of  a  right  under  this  title. 

(B)  Until  a  digital  transmission  standard  has  been  set 
pursuant  to  subparagraph  (A)  with  respect  to  the  place- 
ment of  copyright  management  information  for  a  category 
of  works,  a  person  identified  in  paragraph  (1)  shall  not  be 
liable  for  a  violation  of  subsection  (b)  with  respect  to  such 
copjrright  management  information,  if  the  activity  that 
constitutes  such  violation  is  not  intended  to  induce,  enable, 
facilitate,  or  conceal  infringement  of  a  right  under  this 
title,  and  if — 

(i)  the  transmission  of  such  information  by  such 

person  would  result  in  a  perceptible  visual  or  aural 

degradation  of  the  digital  signal;  or 

(ii)  the  transmission  of  such  information  by  such 

person  would  conflict  with — 

(I)  an  applicable  government  regulation  relat- 
ing to  transmission  of  information  in  a  digital  sig- 
nal; 

(II)  an  applicable  industry-wide  standard  re- 
lating to  the  transmission  of  information  in  a  dig- 
ital signal  that  was  adopted  by  a  voluntary  con- 
sensus standards  body  prior  to  the  effective  date 
of  this  chapter;  or 

(III)  an  applicable  industry-wide  standard  re- 
lating to  the  transmission  of  information  in  a  dig- 
ital signal  that  was  adopted  in  a  voluntary,  con- 
sensus standards-setting  process  open  to  partici- 
pation by  a  representative  cross-section  of  broad- 
cast stations  or  cable  systems  and  copyright  own- 
ers of  a  category  of  works  that  are  intended  for 
public  performance  by  such  stations  or  systems. 

(3)  Definitions.— As  used  in  this  subsection— 

(A)  the  term  "broadcast  station"  has  the  meaning 
given  that  term  in  section  3  of  the  Communications  Act  of 
1934  (47  U.S.C.  153);  and 

(B)  the  term  "cable  system"  has  the  meaning  given 
that  term  in  section  602  of  the  Communications  Act  of 
1934  (47  U.S.C.  522). 

§  1203.  Civil  remedies 

(a)  Civil  Actions. — Any  person  injured  by  a  violation  of  sec- 
tion 1201  or  1202  may  bring  a  civil  action  in  an  appropriate  United 
States  district  court  for  such  violation. 

(b)  Powers  of  the  Court. — In  an  action  brought  under  sub- 
section (a),  the  court — 

(1)  may  grant  temporary  and  permanent  injunctions  on 
such  terms  as  it  deems  reasonable  to  prevent  or  restrain  a  vio- 
lation, but  in  no  event  shall  impose  a  prior  restraint  on  free 


819  CH.  12— COPYRIGHT  PROTECTION  AND  MANAGEMENT  SYSTEMS  Sec.  1203 

speech  or  the  press  protected  under  the  1st  amendment  to  the 
Constitution; 

(2)  at  any  time  while  an  action  is  pending,  may  order  the 
impounding,  on  such  terms  as  it  deems  reasonable,  of  any  de- 
vice or  product  that  is  in  the  custody  or  control  of  the  alleged 
violator  and  that  the  court  has  reasonable  cause  to  believe  was 
involved  in  a  violation; 

(3)  may  award  damages  under  subsection  (c); 

(4)  in  its  discretion  may  allow  the  recovery  of  costs  by  or 
against  any  party  other  than  the  United  States  or  an  officer 
thereof; 

(5)  in  its  discretion  may  award  reasonable  attorney's  fees 
to  the  prevailing  party;  and 

(6)  may,  as  part  of  a  final  judgment  or  decree  finding  a  vio- 
lation, order  the  remedial  modification  or  the  destruction  of 
any  device  or  product  involved  in  the  violation  that  is  in  the 
custody  or  control  of  the  violator  or  has  been  impounded  under 
paragraph  (2). 

(c)  Award  of  Damages.— 

(1)  In  general. — Except  as  otherwise  provided  in  this 
title,  a  person  committing  a  violation  of  section  1201  or  1202 
is  liable  for  either — 

(A)  the  actual  damages  and  any  additional  profits  of 
the  violator,  as  provided  in  paragraph  (2),  or 

(B)  statutory  damages,  as  provided  in  paragraph  (3). 

(2)  Actual  damages.— The  court  shall  award  to  the  com- 
plaining party  the  actual  damages  suffered  by  the  party  as  a 
result  of  the  violation,  and  any  profits  of  the  violator  that  are 
attributable  to  the  violation  and  are  not  taken  into  account  in 
computing  the  actual  damages,  if  the  complaining  party  elects 
such  damages  at  any  time  before  final  judgment  is  entered. 

(3)  Statutory  damages.— (A)  At  any  time  before  final 
judgment  is  entered,  a  complaining  party  may  elect  to  recover 
an  award  of  statutory  damages  for  each  violation  of  section 
1201  in  the  sum  of  not  less  than  $200  or  more  than  $2,500  per 
act  of  circumvention,  device,  product,  component,  offer,  or  per- 
formance of  service,  as  the  court  considers  just. 

(B)  At  any  time  before  final  judgment  is  entered,  a  com- 
plaining party  may  elect  to  recover  an  award  of  statutory  dam- 
ages for  each  violation  of  section  1202  in  the  sum  of  not  less 
than  $2,500  or  more  than  $25,000. 

(4)  Repeated  violations. — In  any  case  in  which  the  in- 
jured party  sustains  the  burden  of  proving,  and  the  court  finds, 
that  a  person  has  violated  section  1201  or  1202  within  3  years 
after  a  final  judgment  was  entered  against  the  person  for  an- 
other such  violation,  the  court  may  increase  the  award  of  dam- 
ages up  to  triple  the  amount  that  would  otherwise  be  awarded, 
as  the  court  considers  just. 

(5)  Innocent  violations.— 

(A)  In  general. — The  court  in  its  discretion  may  re- 
duce or  remit  the  total  award  of  damages  in  any  case  in 
which  the  violator  sustains  the  burden  of  proving,  and  the 
court  finds,  that  the  violator  was  not  aware  and  had  no 
reason  to  believe  that  its  acts  constituted  a  violation. 
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(B)    Nonprofit    library,    archives,    educational 

INSTITUTIONS,  OR  PUBLIC  BROADCASTING  ENTITIES.— 

(i)  Definition. — In  this  subparagraph,  the  term 
"public  broadcasting  entity"  has  the  meaning  given 
such  term  under  section  118(g). 

(ii)  In  general. — In  the  case  of  a  nonprofit  li- 
brary, archives,  educational  institution,  or  public 
broadcasting  entity,  the  court  shall  remit  damages  in 
any  case  in  which  the  library,  archives,  educational 
institution,  or  public  broadcasting  entity  sustains  the 
burden  of  proving,  and  the  court  finds,  that  the  li- 
brary, archives,  educational  institution,  or  public 
broadcasting  entity  was  not  aware  and  had  no  reason 
to  believe  that  its  acts  constituted  a  violation. 

§  1204.  Criminal  offenses  and  penalties 

(a)  In  General. — Any  person  who  violates  section  1201  or 
1202  willfully  and  for  purposes  of  commercial  advantage  or  private 
financial  gain — 

(1)  shall  be  fined  not  more  than  $500,000  or  imprisoned  for 
not  more  than  5  years,  or  both,  for  the  first  offense;  and 

(2)  shall  be  fined  not  more  than  $1,000,000  or  imprisoned 
for  not  more  than  10  years,  or  both,  for  any  subsequent  of- 
fense. 

(b)  Limitation  for  Nonprofit  Library,  Archives,  Edu- 
cational Institution,  or  Public  Broadcasting  Entity.— Sub- 
section (a)  shall  not  apply  to  a  nonprofit  library,  archives,  edu- 
cational institution,  or  public  broadcasting  entity  (as  defined  under 
section  118(g). 

(c)  Statute  of  Limitations. — No  criminal  proceeding  sha^l  be 
brought  under  this  section  unless  such  proceeding  is  comm 
within  5  years  after  the  cause  of  action  arose. 

§  1205.  Savings  clause 

Nothing  in  this  chapter  abrogates,  diminishes,  or  weakens  the 
provisions  of,  nor  provides  any  defense  or  element  of  mitigation  in 
a  criminal  prosecution  or  civil  action  under,  any  Federal  or  State 
law  that  prevents  the  violation  of  the  privacy  of  an  individual  in 
connection  with  the  individual's  use  of  the  Internet. 


TITLE  18— CRIMES  AND  CRIMINAL  PROCEDURE 

PART  I— CRIMES 

******* 

CHAPTER  61— LOTTERIES 

[§§ 1301-1307] 
******* 
Sec. 
1304.  Broadcasting  lottery  information. 

1307.  Exceptions  relating  to  certain  advertisements  and  other  information  and  to 
State-conducted  lotteries. 

§  1304.  Broadcasting  lottery  information 

Whoever  broadcasts  by  means  of  any  radio  or  television  station 
for  which  a  hcense  is  required  by  any  law  of  the  United  States,  or 
whoever,  operating  any  such  station,  knowingly  permits  the  broad- 
casting of,  any  advertisement  of  or  information  concerning  any  lot- 
tery, gift  enterprise,  or  similar  scheme,  offering  prizes  dependent  in 
whole  or  in  part  upon  lot  or  chance,  or  any  list  of  the  prizes  drawn 
or  awarded  by  means  of  any  such  lottery,  gift  enterprise,  or 
scheme,  whether  said  list  contains  any  part  or  all  of  such  prizes, 
shall  be  fined  under  this  title  or  imprisoned  not  more  than  one 
year,  or  both. 

Each  day's  broadcasting  shall  constitute  a  separate  offense. 


§1307.  Exceptions  relating  to  certain   advertisements   and 
other  information  and  to  State-conducted  lotteries 

(a)  The  provisions  of  sections  1301,  1302,  1303,  and  1304  shall 
not  apply  to — 

(1)  an  advertisement,  list  of  prizes,  or  other  information 
concerning  a  lottery  conducted  by  a  State  acting  under  the  au- 
thority of  State  law  which  is — 

(A)  contained  in  a  publication  published  in  that  State 
or  in  a  State  which  conducts  such  a  lottery;  or 

(B)  broadcast  by  a  radio  or  television  station  licensed 
to  a  location  in  that  State  or  a  State  which  conducts  such 
a  lottery;  or 

(2)  an  advertisement,  list  of  prizes,  or  other  information 
concerning  a  lottery,  gift  enterprise,  or  similar  scheme,  other 
than  one  described  in  paragraph  (1),  that  is  authorized  or  not 
otherwise  prohibited  by  the  State  in  which  it  is  conducted  and 
which  is — 
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(A)  conducted  by  a  not-for-profit  organization  or  a  gov- 
ernmental organization;  or 

(B)  conducted  as  a  promotional  activity  by  a  commer- 
cial organization  and  is  clearly  occasional  and  ancillary'  to 
the  primary  business  of  that  organization. 

(b)  The  provisions  of  sections  1301,  1302,  and  1303  shall  not 
apply  to  the  transportation  or  mailing — 

(1)  to  addresses  within  a  State  of  equipment,  tickets,  or 
material  concerning  a  lottery  which  is  conducted  by  that  State 
acting  under  the  authority  of  State  law;  or 

(2)  to  an  addressee  within  a  foreign  country  of  equipment, 
tickets,  or  material  designed  to  be  used  withiin  that  foreign 
country  in  a  lottery  which  is  authorized  by  the  law  of  that  for- 
eign country. 

(c)  For  the  purposes  of  this  section  (1)  "State"  means  a  State 
of  the  United  States,  the  District  of  Columbia,  the  Commonwealth 
of  Puerto  Rico,  or  any  territory  or  possession  of  the  United  States; 
and  (2)  "foreign  country"  means  any  empire,  country,  dominion,  col- 
ony, or  protectorate,  or  any  subdivision  thereof  (other  than  the 
United  States,  its  territories  or  possessions). 

(d)  For  the  purposes  of  subsection  (b)  of  this  section  "lottery" 
means  the  pooling  of  proceeds  derived  from  the  sale  of  tickets  or 
chances  and  allotting  those  proceeds  or  parts  thereof  by  chance  to 
one  or  more  chance  takers  or  ticket  purchasers.  "Lottery"  does  not 
include  the  placing  or  accepting  of  bets  or  wagers  on  sporting 
events  or  contests.  For  purposes  of  this  section,  the  term  a  "not-for- 
profit  organization"  means  any  organization  that  would  qualify  as 
tax  exempt  under  section  501  of  the  Internal  Revenue  Code  of 
1986. 

CHAPTER  63— MAIL  FRAUD 

[§§1341-1343] 

Sec. 

1343.  Fraud  by  wire,  radio,  or  television. 


§  1343.  Fraud  by  wire,  radio,  or  television 

Whoever,  having  devised  or  intending  to  devise  any  scheme  or 
artifice  to  defraud,  or  for  obtaining  money  or  property  by  means  of 
false  or  fraudulent  pretenses,  representations,  or  promises,  trans- 
mits or  causes  to  be  transmitted  by  means  of  wire,  radio,  or  tele- 
vision communication  in  interstate  or  foreign  commerce,  any 
writings,  signs,  signals,  pictures,  or  sounds  for  the  purpose  of  exe- 
cuting such  scheme  or  artifice,  shall  be  fined  under  this  title  or 
imprisoned  not  more  than  20  years,  or  both.  If  the  violation  affects 
a  financial  institution,  such  person  shall  be  fined  not  more  than 
$1,000,000  or  imprisoned  not  more  than  30  years,  or  both. 


CHAPTER  65— MALICIOUS  MISCHIEF 

[§§1361-1369] 
Sec. 
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1367.  Interference  with  the  operation  of  a  sateUite. 


§  1367.  Interference  with  the  operation  of  a  satellite 

(a)  Whoever,  without  the  authority  of  the  satelhte  operator,  in- 
tentionally or  maliciously  interferes  with  the  authorized  operation 
of  a  communications  or  weather  satellite  or  obstructs  or  hinders 
any  satellite  transmission  shall  be  fined  in  accordance  with  this 
title  or  imprisoned  not  more  than  ten  years  or  both. 

(b)  This  section  does  not  prohibit  any  lawfully  authorized  in- 
vestigative, protective,  or  intelligence  activity  of  a  law  enforcement 
agency  or  of  an  intelligence  agency  of  the  United  States. 


CHAPTER  71— OBSCENITY 

[§§ 1461-1468] 

Sec. 

1464.  Broadcast  obscene  language. 

*****  H: 

1468.  Distributing  obscene  material  by  cable  or  subscription  television. 


§  1464.  Broadcasting  obscene  language 

Whoever  utters  any  obscene,  indecent,  or  profane  language  by 
means  of  radio  communication  shall  be  fined  under  this  title  or 
imprisoned  not  more  than  two  years,  or  both. 


§1468.  Distributing  obscene  material  by  cable  or  subscrip- 
tion television 

(a)  Whoever  knowingly  utters  any  obscene  language  or  distrib- 
utes any  obscene  matter  by  means  of  cable  television  or  subscrip- 
tion services  on  television,  shall  be  punished  by  imprisonment  for 
not  more  than  2  years  or  by  a  fine  in  accordance  with  this  title, 
or  both. 

(b)  As  used  in  this  section,  the  term  "distribute"  means  to 
send,  transmit,  retransmit,  telecast,  broadcast,  or  cablecast,  includ- 
ing by  wire,  microwave,  or  satellite,  or  to  produce  or  provide  mate- 
rial for  such  distribution. 

(c)  Nothing  in  this  chapter,  or  the  Cable  Communications  Pol- 
icy Act  of  1984,  or  any  other  provision  of  Federal  law,  is  intended 
to  interfere  with  or  preempt  the  power  of  the  States,  including 
political  subdivisions  thereof,  to  regulate  the  uttering  of  language 
that  is  obscene  or  otherwise  unprotected  by  the  Constitution  or  the 
distribution  of  matter  that  is  obscene  or  otherwise  unprotected  by 
the  Constitution,  of  any  sort,  by  means  of  cable  television  or  sub- 
scription services  on  television. 
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§§2151  through  2157  are  concerned,  in  part,  with  sabotage  to  cer- 
tain communications  facihties.  (These  sections  are  not  repro- 
duced here.) 


CHAPTER  119— WIRE  AND  ELECTRONIC  COMMUNICA- 
TIONS INTERCEPTION  AND  INTERCEPTION  OF  ORAL 
COMMUNICATION 

[§§2510-2522] 

Sec 

2510.  Definitions. 

2511.  Interception  and  disclosure  of  wire,  oral,  or  electronic  communications  pro- 

hibited. 

2512.  Manufacture,  distribution,  possession,   and  advertising  of  wire,  oral,  or 

electronic  communication  intercepting  devices  prohibited. 

2513.  Confiscation  of  wire,  oral,  or  electronic  communication  intercepting  de- 

vices. 
[2514.        Repealed]. 

2515.  Prohibition  of  use  as  evidence  of  intercepted  wire  or  oral  communications. 

2516.  Authorization  for  interception  of  wire,  oral,  or  electronic  communications. 

2517.  Authorization  for  disclosure  and  use  of  intercepted  wire,  oral,  or  electronic 

communications. 

2518.  Procedure  for  interception  of  wire,  oral,  or  electronic  communications. 

2519.  Reports  concerning  intercepted  wire,  oral,  or  electronic  communications. 

2520.  Recovery  of  civil  damages  authorized. 

2521.  Injunction  against  illegal  interception. 

2522.  Enforcement  of  the  Communications  Assistance  for  Law  Enforcement  Act. 

§2510.  Definitions 

As  used  in  this  chapter — 

(1)  "wire  communication"  means  any  aural  transfer  made 
in  whole  or  in  part  through  the  use  of  facilities  for  the  trans- 
mission of  communications  by  the  aid  of  wire,  cable,  or  other 
like  connection  between  the  point  of  origin  and  the  point  of 
reception  (including  the  use  of  such  connection  in  a  switching 
station)  furnished  or  operated  by  any  person  engaged  in  pro- 
viding or  operating  such  facilities  for  the  transmission  of  inter- 
state or  foreign  communications  or  communications  affecting 
interstate  or  foreign  commerce;  ^ 

(2)  "oral  communication"  means  any  oral  communication 
uttered  by  a  person  exhibiting  an  expectation  that  such  com- 
munication is  not  subject  to  interception  under  circumstances 
justifying  such  expectation,  but  such  term  does  not  include  any 
electronic  communication; 

(3)  "State"  means  any  State  of  the  United  States,  the  Dis- 
trict of  Columbia,  the  Commonwealth  of  Puerto  Rico,  and  any 
territory  or  possession  of  the  United  States; 


1  Section  209(1)(A)  of  Public  Law  107-56  amended  this  paragraph  by  striking  "and  such  term 
includes  any  electronic  storage  of  such  communication".  Section  224  of  such  public  law  provides 
as  follows: 
SEC.  224.  ri8  U.S.C.  2510  note!  SUNSET. 

(a)  In  General.— Except  as  provided  in  subsection  (b),  this  title  and  the  amendments  made 
by  this  title  (other  than  sections  203la),  203(c).  205,  208,  210,  211,  213,  216,  219,  221,  and  222, 
and  the  amendments  made  by  those  sections  (  shall  cease  to  have  effect  on  December  31,  2005. 

(b)  Exception.— With  respect  to  any  particular  foreign  intelligence  investigation  that  began 
before  the  date  on  which  the  provisions  referred  to  in  subsection  (a)  cease  to  have  effect,  or  with 
respect  to  any  particular  offense  or  potential  offense  that  began  or  occurred  before  the  date  on 
which  such  provisions  cease  to  have  effect,  such  provisions  shall  continue  in  effect. 
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(4)  "intercept"  means  the  aural  or  other  acquisition  of  the 
contents  of  any  wire,  electronic,  or  oral  communication  through 
the  use  of  any  electronic,  mechanical,  or  other  device. 

(5)  "electronic,  mechanical,  or  other  device"  means  any  de- 
vice or  apparatus  which  can  be  used  to  intercept  a  wire,  oral, 
or  electronic  communication  other  than — 

(a)  any  telephone  or  telegraph  instrument,  equipment 
or  facility,  or  any  component  thereof,  (i)  furnished  to  the 
subscriber  or  user  by  a  provider  of  wire  or  electronic  com- 
munication service  in  the  ordinary  course  of  its  business 
and  being  used  by  the  subscriber  or  user  in  the  ordinary 
course  of  its  business  or  furnished  by  such  subscriber  or 
user  for  connection  to  the  facilities  of  such  service  and 
used  in  the  ordinary  course  of  its  business;  or  (ii)  being 
used  by  a  provider  of  wire  or  electronic  communication 
service  in  the  ordinary  course  of  its  business,  or  by  an 
investigative  or  law  enforcement  officer  in  the  ordinary 
course  of  his  duties; 

(b)  a  hearing  aid  or  similar  device  being  used  to  cor- 
rect subnormal  hearing  to  not  better  than  normal; 

(6)  "person"  means  any  employee,  or  agent  of  the  United 
States  or  any  State  or  political  subdivision  thereof,  and  any 
indi'v'idual,  partnership,  association,  joint  stock  company,  trust, 
or  corporation; 

(7)  "Investigative  or  law  enforcement  officer"  means  any  of- 
ficer of  the  United  States  or  of  a  State  or  political  subdivision 
thereof,  who  is  empowered  by  law  to  conduct  investigations  of 
or  to  make  arrests  for  offenses  enumerated  in  this  chapter,  and 
any  attorney  authorized  by  law  to  prosecute  or  participate  in 
the  prosecution  of  such  offenses; 

(8)  "contents",  when  used  with  respect  to  any  wire,  oral,  or 
electronic  communication,  includes  any  information  concerning 
the  substance,  purport,  or  meaning  of  that  communication; 

(9)  "Judge  of  competent  jurisdiction"  means — 

(a)  a  judge  of  a  United  States  district  court  or  a 
United  States  court  of  appeals;  and 

(b)  a  judge  of  any  court  of  general  criminal  jurisdiction 
of  a  State  who  is  authorized  by  a  statute  of  that  State  to 
enter  orders  authorizing  interceptions  of  wire,  oral,  or  elec- 
tronic communications; 

(10)  "communication  common  carrier"  has  the  meaning 
given  that  term  in  section  3  of  the  Communications  Act  of 
1934; 

(11)  "aggrieved  person"  means  a  person  who  was  a  party 
to  any  intercepted  wire,  oral,  or  electronic  communication  or  a 
person  against  whom  the  interception  was  directed; 

(12)  "electronic  communication"  means  any  transfer  of 
signs,  signals,  writing,  images,  sounds,  data,  or  intelligence  of 
any  nature  transmitted  in  whole  or  in  part  by  a  wire,  radio, 
electromagnetic,  photoelectronic  or  photooptical  system  that  af- 
fects interstate  or  foreign  commerce,  but  does  not  include — 

(A)  any  wire  or  oral  communication; 

(B)  any  communication  made  through  a  tone-only  pag- 
ing device; 
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(C)  any  communication  from  a  tracking  device  (as  de- 
fined in  section  3117  of  this  title);  or 

(D)  electronic  funds  transfer  information  stored  by  a 
financial  institution  in  a  communications  system  used  for 
the  electronic  storage  and  transfer  of  funds; 

(13)  "user"  means  any  person  or  entity  who — 

(A)  uses  an  electronic  communication  service;  and 

(B)  is  duly  authorized  by  the  provider  of  such  service 
to  engage  in  such  use; 

(14)  "electronic  communications  system"  means  any  vvire, 
radio,  electromagnetic,  photooptical  or  photoelectronic  facilities 
for  the  transmission  of  wire  or  ^  electronic  communications, 
and  any  computer  facilities  or  related  electronic  equipment  for 
the  electronic  storage  of  such  communications; 

(15)  "electronic  communication  service"  means  any  service 
which  provides  to  users  thereof  the  ability  to  send  or  receive 
wire  or  electronic  communications; 

(16)  "readily  accessible  to  the  general  public"  means,  with 
respect  to  a  radio  communication,  that  such  communication  is 
not — 

(A)  scrambled  or  encrypted; 

(B)  transmitted  using  modulation  techniques  whose 
essential  parameters  have  been  withheld  from  the  public 
with  the  intention  of  preserving  the  privacy  of  such  com- 
munication; 

(C)  carried  on  a  subcarrier  or  other  signal  subsidiary 
to  a  radio  transmission; 

(D)  transmitted  over  a  communication  system  pro- 
vided by  a  common  carrier,  unless  the  communication  is  a 
tone  only  paging  system  communication;  or 

(E)  transmitted  on  frequencies  allocated  under  part 
25,  subpart  D,  E,  or  F  of  part  74,  or  part  94  of  the  Rules 
of  the  Federal  Communications  Commission,  unless,  in  the 
case  of  a  communication  transmitted  on  a  frequency  allo- 
cated under  part  74  that  is  not  exclusively  allocated  to 
broadcast  auxiliary  services,  the  communication  is  a  two- 
way  voice  communication  by  radio; 

(17)  "electronic  storage"  means — 

(A)  any  temporary,  intermediate  storage  of  a  wire  or 
electronic  communication  incidental  to  the  electronic  trans- 
mission thereof;  and 

(B)  any  storage  of  such  communication  by  an  elec- 
tronic communication  service  for  purposes  of  backup  pro- 
tection of  such  communication;  ^ 


1  Section  209(1XB)  of  Public  Law  107-56  amended  this  paragraph  by  inserting  "wire  or'  after 
"transmission  of.  For  the  repeal  of  this  amendment,  see  sunset  provision  in  a  footnote  to  para- 
graph (1)  of  this  section. 

2 Section  203fb)(2)  of  Public  Law  107-56  amended  this  section  by  striking  "and"  at  the  end 
of  paragraph  (17),  by  striking  the  period  at  the  end  of  paragraph  (18)  and  inserting  ";  and", 
and  added  a  new  paragraph  (19).  Section  217(1)  of  such  public  law  also  amends  this  section 
(without  mentioning  the  previous  amendments),  by  striking  "and"  at  the  end  of  paragraph  (18j, 
striking  the  period  in  paragraph  (19),  and  inserting  new  paragraphs  (20)  and  (21).  Paragraph 
(19),  as  added  bv  section  203(b)(2KC)  of  Public  Law  107-56,  was  amended  bv  section  314(b)  of 
Public  Law  107-108  (115  Stat.  1402)  by  inserting  ",  for  purposes  of  section  2517(6)  of  this  title," 
before  "means".  For  the  repeal  of  the  amendments  made  by  P.L.  107-56,  see  sunset  provision 
in  a  footnote  to  paragraph  ( 1 )  of  this  section. 
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(18)  "aural  transfer"  means  a  transfer  containing  the 
human  voice  at  any  point  between  and  including  the  point  of 
origin  and  the  point  of  reception;  ^ 

(19)1  "foreign  intelligence  information",  for  purposes  of 
section  2517(6)  of  this  title,  ^  means — 

(A)  information,  whether  or  not  concerning  a  United 
States  person,  that  relates  to  the  ability  of  the  United 
States  to  protect  against — 

(i)  actual  or  potential  attack  or  other  grave  hostile 
acts  of  a  foreign  power  or  an  agent  of  a  foreign  power; 

(ii)  sabotage  or  international  terrorism  by  a  for- 
eign power  or  an  agent  of  a  foreign  power;  or 

(iii)  clandestine  intelligence  activities  by  an  intel- 
ligence service  or  network  of  a  foreign  power  or  by  an 
agent  of  a  foreign  power;  or 

(B)  information,  whether  or  not  concerning  a  United 
States  person,  with  respect  to  a  foreign  power  or  foreign 
territory  that  relates  to — 

(i)  the  national  defense  or  the  security  of  the 
United  States;  or 

(ii)  the  conduct  of  the  foreign  affairs  of  the  United 
States; 
(20)  1  "protected  computer"  has  the  meaning  set  forth  in 
section  1030;  and 

(21)1  "computer  trespasser" — 

(A)  means  a  person  who  accesses  a  protected  computer 
without  authorization  and  thus  has  no  reasonable  expecta- 
tion of  privacy  in  any  communication  transmitted  to, 
through,  or  from  the  protected  computer;  and 

(B)  does  not  include  a  person  known  by  the  owner  or 
operator  of  the  protected  computer  to  have  an  existing  con- 
tractual relationship  with  the  owner  or  operator  of  the  pro- 
tected computer  for  access  to  all  or  part  of  the  protected 
computer. 

§2511.  Interception   and  disclosure  of  wire,  oral,  or  elec- 
tronic communications  prohibited 

(1)  Except  as  otherwise  specifically  provided  in  this  chapter 
any  person  who — 

(a)  intentionally  intercepts,  endeavors  to  intercept,  or  pro- 
cures any  other  person  to  intercept  or  endeavor  to  intercept, 
any  wire,  oral,  or  electronic  communication; 

(b)  intentionally  uses,  endeavors  to  use,  or  procures  any 
other  person  to  use  or  endeavor  to  use  any  electronic,  mechan- 
ical, or  other  device  to  intercept  any  oral  communication 
when — 

(i)  such  device  is  affixed  to,  or  otherwise  transmits  a 
signal  through,  a  wire,  cable,  or  other  like  connection  used 
in  wire  communication;  or 

(ii)  such  device  transmits  communications  by  radio,  or 
interferes  with  the  transmission  of  such  communication;  or 

(iii)  such  person  knows,  or  has  reason  to  know,  that 
such    device    or    any    component    thereof  has    been    sent 
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through  the  mail  or  transported  in  interstate  or  foreign 
commerce;  or 

(iv)  such  use  or  endeavor  to  use  (A)  takes  place  on  the 
premises  of  any  business  or  other  commercial  establish- 
ment the  operations  of  which  affect  interstate  or  foreign 
commerce;  or  (B)  obtains  or  is  for  the  purpose  of  obtaining 
information  relating  to  the  operations  of  any  business  or 
other  commercial  establishment  the  operations  of  which  af- 
fect interstate  or  foreign  commerce;  or 

(v)  such  person  acts  in  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any  territory  or  posses- 
sion of  the  United  States; 

(c)  intentionally  discloses,  or  endeavors  to  disclose,  to  any 
other  person  the  contents  of  any  wire,  oral,  or  electronic  com- 
munication, knowing  or  having  reason  to  know  that  the  infor- 
mation was  obtained  through  the  interception  of  a  wire,  oral, 
or  electronic  communication  in  violation  of  this  subsection; 

(d)  intentionally  uses,  or  endeavors  to  use,  the  contents  of 
any  wire,  oral,  or  electronic  communication,  knowing  or  having 
reason  to  know  that  the  information  was  obtained  through  the 
interception  of  a  wire,  oral,  or  electronic  communication  in  vio- 
lation of  this  subsection;  or 

(e)(i)  intentionally  discloses,  or  endeavors  to  disclose,  to 
any  other  person  the  contents  of  any  wire,  oral,  or  electronic 
communication,  intercepted  by  means  authorized  by  sections 
2511(2)(A)(ii),  2511(2)(b)-(c),  2511(2Xe),  2516,  and  2518  of  this 
chapter,  (ii)  knowing  or  having  reason  to  know  that  the  infor- 
mation was  obtained  through  the  interception  of  such  a  com- 
munication in  connection  with  a  criminal  investigation,  (iii) 
having  obtained  or  received  the  information  in  connection  with 
a  criminal  investigation,  and  (iv)  with  intent  to  improperly  ob- 
struct, impede,  or  interfere  with  a  duly  authorized  criminal 
investigation, 
shall  be  punished  as  provided  in  subsection  (4)  or  shall  be  subject 
to  suit  as  provided  in  subsection  (5). 

(2)(a)(i)  It  shall  not  be  unlawful  under  this  chapter  for  an  oper- 
ator of  a  switchboard,  or  an  officer,  employee,  or  agent  of  a  pro- 
vider of  wire  or  electronic  communication  service,  whose  facilities 
are  used  in  the  transmission  of  a  wire  or  electronic  communication, 
to  intercept,  disclose,  or  use  that  communication  in  the  normal 
course  of  his  employment  while  engaged  in  any  activity  which  is 
a  necessary  incident  to  the  rendition  of  his  service  or  to  the  protec- 
tion of  the  rights  or  property  of  the  provider  of  that  service,  except 
that  a  provider  of  wire  communication  service  to  the  public  shall 
not  utilize  service  observing  or  random  monitoring  except  for 
mechanical  or  service  quality  control  checks. 

(ii)  Notwithstanding  any  other  law,  providers  of  wire  or  elec- 
tronic communication  service,  their  officers,  employees,  and  agents, 
landlords,  custodians,  or  other  persons,  are  authorized  to  provide 
information,  facilities,  or  technical  assistance  to  persons  authorized 
by  law  to  intercept  wire,  oral,  or  electronic  communications  or  to 
conduct  electronic  surveillance,  as  defined  in  section  101  of  the  For- 
eign Intelligence  Surveillance  Act  of  1978,  if  such  provider,  its  offi- 
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cers,  employees,  or  agents,  landlord,  custodian,  or  other  specified 
person,  has  been  provided  with — 

(A)  a  court  order  directing  such  assistance  signed  by  the 
authorizing  judge,  or 

(B)  a  certification  in  writing  by  a  person  specified  in  section 
2518(7)  of  this  title  or  the  Attorney  General  of  the  United  States 
that  no  warrant  or  court  order  is  required  by  law,  that  all  statutory 
requirements  have  been  met,  and  that  the  specified  assistance  is 
required, 

setting  forth  the  period  of  time  during  which  the  provision  of  the 
information,  facilities,  or  technical  assistance  is  authorized  and 
specifying  the  information,  facilities,  or  technical  assistance  re- 
quired. No  provider  of  wire  or  electronic  communication  service,  of- 
ficer, employee,  or  agent  thereof,  or  landlord,  custodian,  or  other 
specified  person  shall  disclose  the  existence  of  any  interception  or 
surveillance  or  the  device  used  to  accomplish  the  interception  or 
surveillance  with  respect  to  which  the  person  has  been  furnished 
a  court  order  or  certification  under  this  chapter,  except  as  may  oth- 
erwise be  required  by  legal  process  and  then  only  after  prior  notifi- 
cation to  the  Attorney  General  or  to  the  principal  prosecuting  attor- 
ney of  a  State  or  any  political  subdivision  of  a  State,  as  may  be 
appropriate.  Any  such  disclosure,  shall  render  such  person  liable 
for  the  civil  damages  provided  for  in  section  2520.  No  cause  of  ac- 
tion shall  lie  in  any  court  against  any  provider  of  wire  or  electronic 
communication  service,  its  officers,  employees,  or  agents,  landlord, 
custodian,  or  other  specified  person  for  providing  information, 
facilities,  or  assistance  in  accordance  with  the  terms  of  a  court 
order,  statutory  authorization,  or  certification  under  this  chapter. 

(b)  It  shall  not  be  unlawful  under  this  chapter  for  an  officer, 
employee,  or  agent  of  the  Federal  Communications  Commission,  in 
the  normal  course  of  his  employment  and  in  discharge  of  the  moni- 
toring responsibilities  exercised  by  the  Commission  in  the  enforce- 
ment of  chapter  5  of  title  47  of  the  United  States  Code,  to  intercept 
a  wire  or  electronic  communication,  or  oral  communication  trans- 
mitted by  radio,  or  to  disclose  or  use  the  information  thereby  ob- 
tained. 

(c)  It  shall  not  be  unlawful  under  this  chapter  for  a  person  act- 
ing under  color  of  law  to  intercept  a  wire,  oral,  or  electronic  com- 
munication, where  such  person  is  a  party  to  the  communication  or 
one  of  the  parties  to  the  communication  has  given  prior  consent  to 
such  interception. 

(d)  It  shall  not  be  unlawful  under  this  chapter  for  a  person  not 
acting  under  color  of  law  to  intercept  a  wire,  oral,  or  electronic 
communication  where  such  person  is  a  party  to  the  communication 
or  where  one  of  the  parties  to  the  communication  has  given  prior 
consent  to  such  interception  unless  such  communication  is  inter- 
cepted for  the  purpose  of  committing  any  criminal  or  tortious  act 
in  violation  of  the  Constitution  or  laws  of  the  United  States  or  of 
any  State. 

(e)  Notwithstanding  any  other  provision  of  this  title  or  section 
705  or  706  of  the  Communications  Act  of  1934,  it  shall  not  be  un- 
lawful for  an  officer,  employee,  or  agent  of  the  United  States  in  the 
normal  course  of  his  official  duty  to  conduct  electronic  surveillance. 
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as  defined  in  section  101  of  the  Foreign  Intelligence  Surveillance 
Act  of  1978,  as  authorized  by  that  Act. 

(f)  Nothing  contained  in  this  chapter  or  chapter  121  or  206  of 
this  title  1,  or  section  705  of  the  Communications  Act  of  1934,  shall 
be  deemed  to  affect  the  acquisition  by  the  United  States  Govern- 
ment of  foreign  intelligence  information  from  international  or  for- 
eign communications,  or  foreign  intelligence  activities  conducted  in 
accordance  with  otherwise  applicable  Federal  law  involving  a  for- 
eign electronic  communications  system,  utilizing  a  means  other 
than  electronic  surveillance  as  defined  in  section  101  of  the  Foreign 
Intelligence  Surveillance  Act  of  1978,  and  procedures  in  this  chap- 
ter or  chapter  121  and  the  Foreign  Intelligence  Surveillance  Act  of 
1978  shall  be  the  exclusive  means  by  which  electronic  surveillance, 
as  defined  in  section  101  of  such  Act,  and  the  interception  of  do- 
mestic wire,  oral,  and  electronic  i  communications  may  be  con- 
ducted. 

(g)  It  shall  not  be  unlawful  under  this  chapter  or  chapter  121 
of  this  title  for  any  person — 

(i)  to  intercept  or  access  an  electronic  communication  made 
through  an  electronic  communication  system  that  is  configured 
so  that  such  electronic  communication  is  readily  accessible  to 
the  general  public; 

(ii)  to  intercept  any  radio  communication  which  is 
transmitted — 

(I)  by  any  station  for  the  use  of  the  general  public,  or 
that  relates  to  ships,  aircraft,  vehicles,  or  persons  in  dis- 
tress; 

(II)  by  any  governmental,  law  enforcement,  civil  de- 
fense, private  land  mobile,  or  public  safety  communications 
system,  including  police  and  fire,  readily  accessible  to  the 
general  public; 

(III)  by  a  station  operating  on  an  authorized  frequency 
within  the  bands  allocated  to  the  amateur,  citizens  band, 
or  general  mobile  radio  services;  or 

(IV)  by  any  marine  or  aeronautical  communications 
system; 

(iii)  to  engage  in  any  conduct  which — 

(I)  is  prohibited  by  section  633  of  the  Communications 
Act  of  1934;  or 

(II)  is  excepted  from  the  application  of  section  705(a) 
of  the  Communications  Act  of  1934  by  section  705(b)  of 
that  Act; 

(II)  of  the   Communications   Act  of  1934   by   section 

705(b)  of  that  Act; 

(iv)  to  intercept  any  wire  or  electronic  communication  the 
transmission  of  which  is  causing  harmful  interference  to  any 
lawfully  operating  station  or  consumer  electronic  equipment,  to 
the  extent  necessary  to  identify  the  source  of  such  interference; 


1  Section  204  of  Public  Law  107-56  amended  this  paragraph  by  striking  "this  chapter  or  chap- 
ter 121"  and  inserting  "this  chapter  or  chapter  121  or  206  of  this  title"  and  by  striking  "wire 
and  oral"  and  inserting  "wire,  oral,  and  electronic".  For  the  repeal  of  this  amendment,  see  sunset 
provision  in  a  footnote  to  section  2510(1). 
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(v)  for  other  users  of  the  same  frequency  to  intercept  any 
radio  communication  made  through  a  system  that  utihzes  fre- 
quencies monitored  by  individuals  engaged  in  the  provision  or 
the  use  of  such  system,  if  such  communication  is  not  scrambled 
or  encrypted, 
(h)  It  shall  not  be  unlawful  under  this  chapter — 

(i)  to  use  a  pen  register  or  a  trap  and  trace  device  (as  those 
terms  are  defined  for  the  purposes  of  chapter  206  (relating  to 
pen  registers  and  trap  and  trace  devices)  of  this  title);  or 

(ii)  for  a  provider  of  electronic  communication  service  to 
record  the  fact  that  a  wire  or  electronic  communication  was 
initiated  or  completed  in  order  to  protect  such  provider,  an- 
other provider  furnishing  service  toward  the  completion  of  the 
wire  or  electronic  communication,  or  a  user  of  that  service, 
from  fraudulent,  unlawful  or  abusive  use  of  such  service. 
(i)  1  It  shall  not  be  unlawful  under  this  chapter  for  a  person 
acting  under  color  of  law  to  intercept  the  wire  or  electronic  commu- 
nications of  a  computer  trespasser  transmitted  to,  through,  or  from 
the  protected  computer,  if — 

(I)  the  owner  or  operator  of  the  protected  computer  author- 
izes the  interception  of  the  computer  trespasser's  communica- 
tions on  the  protected  computer; 

(II)  the  person  acting  under  color  of  law  is  lawfully  en- 
gaged in  an  investigation; 

(III)  the  person  acting  under  color  of  law  has  reasonable 
grounds  to  believe  that  the  contents  of  the  computer  tres- 
passer's communications  will  be  relevant  to  the  investigation; 
and 

(IV)  such  interception  does  not  acquire  communications 
other  than  those  transmitted  to  or  from  the  computer  tres- 
passer. 

(3)(a)  Except  as  provided  in  paragraph  (b)  of  this  subsection, 
a  person  or  entity  providing  an  electronic  communication  service  to 
the  public  shall  not  intentionally  divulge  the  contents  of  any  com- 
munication (other  than  one  to  such  person  or  entity,  or  an  agent 
thereof)  while  in  transmission  on  that  service  to  any  person  or 
entity  other  than  an  addressee  or  intended  recipient  of  such  com- 
munication or  an  agent  of  such  addressee  or  intended  recipient. 

(b)  A  person  or  entity  providing  electronic  communication  serv- 
ice to  the  public  may  divulge  the  contents  of  any  such 
communication — 

(i)  as  otherwise  authorized  in  section  2511(2)(a)  or  2517  of 
this  title; 

(ii)  with  the  lawful  consent  of  the  originator  or  any  ad- 
dressee or  intended  recipient  of  such  communication; 

(iii)  to  a  person  employed  or  authorized,  or  whose  facilities 
are  used,  to  forward  such  communication  to  its  destination;  or 
(iv)  which  were  inadvertently  obtained  by  the  service  pro- 
vider and  which  appear  to  pertain  to  the  commission  of  a 
crime,  if  such  divulgence  is  made  to  a  law  enforcement  agency. 


1  Section  217(2)  of  Public  Law  107-56  inserted  this  paragraph  at  the  end  of  subsection  (2). 
For  the  repeal  of  this  amendment,  see  sunset  provision  in  a  footnote  to  section  2510(1). 
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(4)(a)  Except  as  provided  in  paragraph  (b)  of  this  subsection  or 
in  subsection  (5),  whoever  violates  subsection  (1)  of  this  section 
shall  be  fined  under  this  title  or  imprisoned  not  more  than  five 
years,  or  both. 

(b)  Conduct  otherwise  an  offense  under  this  subsection  that 
consists  of  or  relates  to  the  interception  of  a  satellite  transmission 
that  is  not  encrypted  or  scrambled  and  that  is  transmitted — 

(i)  to  a  broadcasting  station  for  purposes  of  retransmission 
to  the  general  public;  or 

(ii)  as  an  audio  subcarrier  intended  for  redistribution  to 
facilities   open  to   the   public,   but  not  including  data  trans- 
missions or  telephone  calls, 
is  not  an  offense  under  this  subsection  unless  the  conduct  is  for  the 
purposes  of  direct  or  indirect  commercial   advantage  or  pr-     ^ 
financial  gain. 

(5)(a)(i)  If  the  communication  is — 

(A)  a  private  satellite  video  communication  that  • 
scrambled  or  encrypted  and  the  conduct  in  violation  ot  uxx.-. 
chapter  is  the  private  viewing  of  that  communication  and 
is  not  for  a  tortious  or  illegal  purpose  or  for  purposes  of  di- 
rect or  indirect  commercial  advantage  or  private  commer- 
cial gain;  or 

(B)  a  radio  communication  that  is  transmitted  on  fre- 
quencies allocated  under  subpart  D  of  part  74  of  the  rules 
of  the  Federal  Communications  Commission  that  is  not 
scrambled  or  encrypted  and  the  conduct  in  violation  of  this 
chapter  is  not  for  a  tortious  or  illegal  purpose  or  for  pur- 
poses of  direct  or  indirect  commercial  advantage  or  private 
commercial  gain, 

then  the  person  who  engages  in  such  conduct  shall  be  subjt 
suit  by  the  Federal  Government  in  a  court  of  competent  jur 
tion. 

(ii)  In  an  action  under  this  subsection — 

(A)  if  the  violation  of  this  chapter  is  a  first  offense  for  the  per- 
son under  paragraph  (a)  of  subsection  (4)  and  such  person  has  not 
been  found  liable  in  a  civil  action  under  section  2520  of  this  title, 
the  Federal  Government  shall  be  entitled  to  appropriate  injunctive 
relief;  and 

(B)  if  the  violation  of  this  chapter  is  a  second  or  subsequent  of- 
fense under  paragraph  (a)  of  subsection  (4)  or  such  person  has  been 
found  liable  in  any  prior  civil  action  under  section  2520,  the  person 
shall  be  subject  to  a  mandatory  $500  civil  fine. 

(b)  The  court  may  use  any  means  within  its  authority  to  en- 
force an  injunction  issued  under  paragraph  (iiXA),  and  shall  impose 
a  civil  fine  of  not  less  than  $500  for  each  violation  of  such  an 
injunction. 

§2512.  Manufacture,  distribution,  possession,  and  adver- 
tising of  wire,  oral,  or  electronic  communication 
intercepting  devices  prohibited 

(1)  Except  as  otherwise  specifically  provided  in  this  chapter, 
any  person  who  intentionally — 

(a)  sends  through  the  mail,  or  sends  or  carries  in  inter- 
state or  foreign  commerce,  any  electronic,  mechanical,  or  other 
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device,  knowing  or  having  reason  to  know  that  the  design  of 
such  device  renders  it  primarily  useful  for  the  purpose  of  the 
surreptitious  interception  of  wire,  oral,  or  electronic  commu- 
nications; 

(b)  manufactures,  assembles,  possesses,  or  sells  any  elec- 
tronic, mechanical,  or  other  device,  knowing  or  having  reason 
to  know  that  the  design  of  such  device  renders  it  primarily 
useful  for  the  purpose  of  the  surreptitious  interception  of  wire, 
oral,  or  electronic  communications,  and  that  such  device  or  any 
component  thereof  has  been  or  will  be  sent  through  the  mail 
or  transported  in  interstate  or  foreign  commerce;  or 

(c)  places  in  any  newspaper,  magazine,  handbill,  or  other 
publication  or  disseminates  by  electronic  means  any  advertise- 
ment of — 

(i)  any  electronic,  mechanical,  or  other  device  knowing 
or  having  reason  to  know  that  the  design  of  such  device 
renders  it  primarily  useful  for  the  purpose  of  the  surrep- 
titious interception  of  wire,  oral,  or  electronic  communica- 
tions; or 

(ii)  any  other  electronic,  mechanical,  or  other  device, 
where  such  advertisement  promotes  the  use  of  such  device 
for  the  purpose  of  the  surreptitious  interception  of  wire, 
oral,  or  electronic  communications, 
knowing  the  content  of  the  advertisement  and  knowing  or  hav- 
ing  reason   to   know   that    such    advertisement   will   be    sent 
through  the  mail  or  transported  in  interstate  or  foreign  com- 
merce, 
shall  be  fined  under  this  title  or  imprisoned  not  more  than  five 
years,  or  both. 

(2)  It  shall  not  be  unlawful  under  this  section  for — 

(a)  a  provider  of  wire  or  electronic  communication  service 
or  an  officer,  agent,  or  employee  of,  or  a  person  under  contract 
with,  such  a  provider,  in  the  normal  course  of  the  business  of 
providing  that  wire  or  electronic  communication  service,  or 

(b)  an  officer,  agent,  or  employee  of,  or  a  person  under  con- 
tract with,  the  United  States,  a  State,  or  a  political  subdivision 
thereof,  in  the  normal  course  of  the  activities  of  the  United 
States,  a  State,  or  a  political  subdivision  thereof, 

to  send  through  the  mail,  send  or  carry  in  interstate  or  foreign 
commerce,  or  manufacture,  assemble,  possess,  or  sell  any  elec- 
tronic, mechanical,  or  other  device  knowing  or  having  reason  to 
know  that  the  design  of  such  device  renders  it  primarily  useful  for 
the  purpose  of  the  surreptitious  interception  of  wire,  oral,  or  elec- 
tronic communications. 

(3)  It  shall  not  be  unlawful  under  this  section  to  advertise  for 
sale  a  device  described  in  subsection  (1)  of  this  section  if  the  adver- 
tisement is  mailed,  sent,  or  carried  in  interstate  or  foreign  com- 
merce solely  to  a  domestic  provider  of  wire  or  electronic  commu- 
nication service  or  to  an  agency  of  the  United  States,  a  State,  or 
a  political  subdivision  thereof  which  is  duly  authorized  to  use  such 
device. 
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§2513.  Confiscation  of  wire,  oral,  or  electronic  communica- 
tion intercepting  devices 

Any  electronic,  mechanical,  or  other  device  used,  sent,  carried, 
manufactured,  assembled,  possessed,  sold,  or  advertised  in  viola- 
tion of  section  2511  or  section  2512  of  this  chapter  may  be  seized 
and  forfeited  to  the  United  States.  All  provisions  of  law  relating  to 
(1)  the  seizure,  summary  and  judicial  forfeiture,  and  condemnation 
of  vessels,  vehicles,  merchandise,  and  baggage  for  violations  of  the 
customs  laws  contained  in  title  19  of  the  United  States  Code,  (2) 
the  disposition  of  such  vessels,  vehicles,  merchandise,  and  baggage 
or  the  proceeds  from  the  sale  thereof,  (3)  the  remission  or  mitiga- 
tion of  such  forfeiture,  (4)  the  compromise  of  claims,  and  (5)  the 
award  of  compensation  to  informers  in  respect  of  such  forfeitures, 
shall  apply  to  seizures  and  forfeitures  incurred,  or  alleged  to  have 
been  incurred,  under  the  provisions  of  this  section,  insofar  as  appli- 
cable and  not  inconsistent  with  the  provisions  of  this  section;  ex- 
cept that  such  duties  as  are  imposed  upon  the  collector  of  customs 
or  any  other  person  with  respect  to  the  seizure  and  forfeiture  of 
vessels,  vehicles,  merchandise,  and  baggage  under  the  provisions  of 
the  customs  laws  contained  in  title  19  of  the  United  States  Code 
shall  be  performed  with  respect  to  seizure  and  forfeiture  of  elec- 
tronic, mechanical,  or  other  intercepting  devices  under  this  section 
by  such  officers,  agents,  or  other  persons  as  may  be  authorized  or 
designated  for  that  purpose  by  the  Attorney  General. 

[§2514.  Immunity  of  witnesses — Repealed] 

§  2515.  Prohibition  of  use  as  evidence  of  intercepted  wire  or 
oral  communications 

Whenever  any  wire  or  oral  communication  has  been  inter- 
cepted, no  part  of  the  contents  of  such  communication  and  no  evi- 
dence derived  therefrom  may  be  received  in  evidence  in  any  trial, 
hearing,  or  other  proceeding  in  or  before  any  court,  grand  jury, 
department,  officer,  agency,  regulatory  body,  legislative  committee, 
or  other  authority  of  the  United  States,  a  State,  or  a  political  sub- 
division thereof  if  the  disclosure  of  that  information  would  be  in 
violation  of  this  chapter. 

§2516.  Authorization  for  interception  of  wire,  oral,  or  elec- 
tronic communications 

(1)  The  Attorney  General,  Deputy  Attorney  General,  Associate 
Attorney  General,  or  any  Assistant  Attorney  General,  any  acting 
Assistant  Attorney  General,  or  any  Deputy  Assistant  Attorney 
General  or  acting  Deputy  Assistant  Attorney  General  in  the  Crimi- 
nal Division  specially  designated  by  the  Attorney  General,  may  au- 
thorize an  application  to  a  Federal  judge  of  competent  jurisdiction 
for,  and  such  judge  may  grant  in  conformity  with  section  2518  of 
this  chapter  an  order  authorizing  or  approving  the  interception  of 
wire  or  oral  communications  by  the  Federal  Bureau  of  Investiga- 
tion, or  a  Federal  agency  having  responsibility  for  the  investigation 
of  the  offense  as  to  which  the  application  is  made,  when  such  inter- 
ception may  provide  or  has  provided  evidence  of — 

(a)  any  offense  punishable  by  death  or  by  imprisonment  for 

more  than  one  year  under  sections  2122  and  2274  through 
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2277  of  title  42  of  the  United  States  Code  (relating  to  the 
enforcement  of  the  Atomic  Energy  Act  of  1954),  section  2284  of 
title  42  of  the  United  States  Code  (relating  to  sabotage  of  nu- 
clear facilities  or  fuel),  or  under  the  following  chapters  of  this 
title:  chapter  37  (relating  to  espionage),  chapter  55  (relating  to 
kidnapping),  chapter  90  (relating  to  protection  of  trade  se- 
crets), chapter  105  (relating  to  sabotage),  chapter  115  (relating 
to  treason),  chapter  102  (relating  to  riots),  chapter  65  (relating 
to  malicious  mischief),  chapter  111  (relating  to  destruction  of 
vessels),  or  chapter  81  (relating  to  piracy); 

(b)  a  violation  of  section  186  or  section  501(c)  of  title  29, 
United  States  Code  (dealing  with  restrictions  on  payments  and 
loans  to  labor  organizations),  or  any  offense  which  involves 
murder,  kidnapping,  robbery,  or  extortion,  and  which  is  pun- 
ishable under  this  title; 

(c)  any  offense  which  is  punishable  under  the  following 
sections  of  this  title:  section  201  (bribery  of  public  officials  and 
witnesses),  section  215  (relating  to  bribery  of  bank  officials), 
section  224  (bribery  in  sporting  contests),  subsection  (d),  (e),  (f), 
(g),  (h),  or  (i)  of  section  844  (unlawful  use  of  explosives),  section 
1032  (relating  to  concealment  of  assets),  section  1084  (trans- 
mission of  wagering  information),  section  751  (relating  to  es- 
cape), section  1014  (relating  to  loans  and  credit  applications 
generally;  renewals  and  discounts),  sections  1503,  1512,  and 
1513  (influencing  or  injuring  an  officer,  juror,  or  witness  gen- 
erally), section  1510  (obstruction  of  criminal  investigations), 
section  1511  (obstruction  of  State  or  local  law  enforcement), 
section  1591  (sex  trafficking  of  children  by  force,  fraud,  or  coer- 
cion), section  1751  (Presidential  and  Presidential  staff  assas- 
sination, kidnapping,  and  assault),  section  1951  (interference 
with  commerce  by  threats  or  violence),  section  1952  (interstate 
and  foreign  travel  or  transportation  in  aid  of  racketeering 
enterprises),  section  1958  (relating  to  use  of  interstate  com- 
merce facilities  in  the  commission  of  murder  for  hire),  section 
1959  (relating  to  violent  crimes  in  aid  of  racketeering  activity), 
section  1954  (offer,  acceptance,  or  solicitation  to  influence  oper- 
ations of  employee  benefit  plan),  section  1955  (prohibition  of 
business  enterprises  of  gambling),  section  1956  (laundering  of 
monetary  instruments),  section  1957  (relating  to  engaging  in 
monetary  transactions  in  property  derived  from  specified  un- 
lawful activity),  section  659  (theft  from  interstate  shipment), 
section  664  (embezzlement  from  pension  and  welfare  funds), 
section  1343  (fraud  by  wire,  radio,  or  television),  section  1344 
(relating  to  bank  fraud),  sections  2251  and  2252  (sexual  exploi- 
tation of  children),  section  2251A  (selling  or  buying  of  chil- 
dren), section  2252A  (relating  to  material  constituting  or  con- 
taining child  pornography),  section  1466A  (relating  to  child  ob- 
scenity), section  2260  (production  of  sexually  explicit  depictions 
of  a  minor  for  importation  into  the  United  States),  sections 
2421,  2422,  2423,  and  2425  (relating  to  transportation  for  ille- 
gal sexual  activity  and  related  crimes),sections  2312,  2313, 
2314,  and  2315  (interstate  transportation  of  stolen  property), 
section  2321  (relating  to  trafficking  in  certain  motor  vehicles  or 
motor  vehicle  parts),  section  1203  (relating  to  hostage  taking), 
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section  1029  (relating  to  fraud  and  related  activity  in  connec- 
tion with  access  devices),  section  3146  (relating  to  penalty  for 
failure  to  appear),  section  3521(b)(3)  (relating  to  witness  relo- 
cation and  assistance),  section  32  (relating  to  destruction  of 
aircraft  or  aircraft  facilities),  section  38  (relating  to  aircraft 
parts  fraud),  section  1963  (violations  with  respect  to  racketeer 
influenced  and  corrupt  organizations),  section  115  (relating  to 
threatening  or  retaliating  against  a  Federal  official),  section 
1341  (relating  to  mail  fraud),  a  felony  violation  of  section  1030 
(relating  to  computer  fraud  and  abuse),  i  section  351  (violations 
with  respect  to  congressional.  Cabinet,  or  Supreme  Court 
assassinations,  kidnapping,  and  assault),  section  831  (relating 
to  prohibited  transactions  involving  nuclear  materials),  section 
33  (relating  to  destruction  of  motor  vehicles  or  motor  vehicle 
facilities),  section  175  (relating  to  biological  weapons),  section 
175c  (relating  to  variola  virus), section  1992  (relating  to  wreck- 
ing trains),  a  felony  violation  of  section  1028  (relating  to  pro- 
duction of  false  identification  documentation),  section  1425  (re- 
lating to  the  procurement  of  citizenship  or  nationalization  un- 
lawfully), section  1426  (relating  to  the  reproduction  of  natu- 
ralization or  citizenship  papers),  section  1427  (relating  to  the 
sale  of  naturalization  or  citizenship  papers),  section  1541  (re- 
lating to  passport  issuance  without  authority),  section  1542  (re- 
lating to  false  statements  in  passport  applications),  section 
1543  (relating  to  forgery  or  false  use  of  passports),  section  1544 
(relating  to  misuse  of  passports),  or  section  1546  (relating  to 
fraud  and  misuse  of  visas,  permits,  and  other  documents); 

(d)  any  offense  involving  counterfeiting  punishable  under 
section  471,  472,  or  473  of  this  title; 

(e)  any  offense  involving  fraud  connected  with  a  case  under 
title  11  or  the  manufacture,  importation,  receiving,  conceal- 
ment, buying,  selling,  or  otherwise  dealing  in  narcotic  drugs, 
marihuana,  or  other  dangerous  drugs,  punishable  under  any 
law  of  the  United  States; 

(f)  any  offense  including  extortionate  credit  transactions 
under  sections  892,  893,  or  894  of  this  title; 

(g)  a  violation  of  section  5322  of  title  31,  United  States 
Code  (dealing  with  the  reporting  of  currency  transactions); 

(h)  any  felony  violation  of  sections  2511  and  2512  (relating 
to  interception  and  disclosure  of  certain  communications  and  to 
certain  intercepting  devices)  of  this  title; 

(i)  any  felony  violation  of  chapter  71  (relating  to  obscenity) 
of  this  title; 

(j)  any  violation  of  section  60123(b)  (relating  to  destruction 
of  a  natural  gas  pipeline)  or  section  46502  (relating  to  aircraft 
piracy)  of  title  49; 

(k)  any  criminal  violation  of  section  2778  of  title  22  (relat- 
ing to  the  Arms  Export  Control  Act); 

(1)  the  location  of  any  fugitive  from  justice  from  an  offense 
described  in  this  section; 


1  Section  202  of  Public  Law  107-56  amended  section  2516(1KC)  by  striking  "and  section  1341 
(relating  to  mail  fraud),"  and  insertmg  "section  1341  (relating  to  mail  fraud),  a  felony  violation 
of  section  1030  (relating  to  computer  fraud  and  abuse),".  For  the  repeal  of  this  amendment,  see 
sunset  provision  in  a  footnote  to  section  2510(1). 
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(1)  the  location  of  any  fugitive  from  justice  from  an  offense 
described  in  this  section; 

(m)  a  violation  of  section  274,  277,  or  278  of  the  Immigra- 
tion and  Nationality  Act  (8  U.S.C.  1324,  1327,  or  1328)  (relat- 
ing to  the  smuggling  of  aliens); 

(n)  any  felony  violation  of  sections  922  and  924  of  title  18, 
United  States  Code  (relating  to  firearms); 

(o)  any  violation  of  section  5861  of  the  Internal  Revenue 
Code  of  1986  (relating  to  firearms); 

(p)  a  felony  violation  of  section  1028  (relating  to  production 
of  false  identification  documents),  section  1542  (relating  to 
false  statements  in  passport  applications),  section  1546  (relat- 
ing to  fraud  and  misuse  of  visas,  permits,  and  other  docu- 
ments) of  this  title  or  a  violation  of  section  274,  277,  or  278  of 
the  Immigration  and  Nationality  Act  (relating  to  the  smuggling 
of  aliens);  or  ^ 

(q)2  any  criminal  violation  of  section  229  (relating  to 
chemical  weapons);  or  sections  ^  2332,  2332a,  2332b,  2332d, 
2332f,  2332g,  2332h,  2339A,  2339B,  or  2339C  of  this  title  (re- 
lating to  terrorism);  or 

(r)2  any  conspiracy  to  commit  any  offense  described  in  any 
subparagraph  of  this  paragraph. 

(2)  The  principal  prosecuting  attorney  of  any  State,  or  the  prin- 
cipal prosecuting  attorney  of  any  political  subdivision  thereof,  if 
such  attorney  is  authorized  by  a  statute  of  that  State  to  make  ap- 
plication to  a  State  court  judge  of  competent  jurisdiction  for  an 
order  authorizing  or  approving  the  interception  of  wire,  oral,  or 
electronic  communications,  may  apply  to  such  judge  for,  and  such 
judge  may  grant  in  conformity  with  section  2518  of  this  chapter 
and  with  the  applicable  State  statute  an  order  authorizing,  or  ap- 
proving the  interception  of  wire,  oral,  or  electronic  communications 
by  investigative  or  law  enforcement  officers  having  responsibility 
for  the  investigation  of  the  offense  as  to  which  the  application  is 
made,  when  such  interception  may  provide  or  has  provided  evi- 
dence of  the  commission  of  the  offense  of  murder,  kidnapping,  gam- 
bling, robbery,  bribery,  extortion,  or  dealing  in  narcotic  drugs,  mar- 
ihuana or  other  dangerous  drugs,  or  other  crime  dangerous  to  life, 
limb,  or  property,  and  punishable  by  imprisonment  for  more  than 
one  year,  designated  in  any  applicable  State  statute  authorizing 
such  interception,  or  any  conspiracy  to  commit  any  of  the  foregoing 
offenses. 

(3)  Any  attorney  for  the  Government  (as  such  term  is  defined 
for  the  purposes  of  the  Federal  Rules  of  Criminal  Procedure)  may 
authorize  an  application  to  a  Federal  judge  of  competent  jurisdic- 
tion for,  and  such  judge  may  grant,  in  conformity  with  section  2518 
of  this  title,  an  order  authorizing  or  approving  the  interception  of 
electronic  communications  by  an  investigative  or  law  enforcement 
officer  having  responsibility  for  the  investigation  of  the  offense  as 


^So  in  original.  The  word  "or"  probably  should  not ; 

2  Section  201  of  Public  Law  107-56  amended  section  2516(1)  by  redesignating  paragraph  (p) 
as  paragraph  (r)  and  by  inserting  after  paragraph  fp),  as  so  redesignated  by  section  201(3)  of 
the  Illegal  Immigration  Reform  and  Immigrant  Responsibility  Act  of  1996  (division  C  of  Public 
Law  104-208;  110  Stat.  3009-565),  a  new  paragraph  (q).  For  the  repeal  of  this  amendment,  see 
sunset  provision  in  a  footnote  to  section  25i0(l). 

3So  in  original.  Probably  should  be  "weapons)  or  section". 
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to  which  the  appHcation  is  made,  when  such  interception  may  pro- 
vide or  has  provided  evidence  of  any  Federal  felony. 

§2517.  Authorization  for  disclosure  and  use  of  intercepted 
wire,  oral,  or  electronic  communications 

(1)  Any  investigative  or  law  enforcement  officer  who,  by  any 
means  authorized  by  this  chapter,  has  obtained  knowledge  of  the 
contents  of  any  wire,  oral,  or  electronic  communication,  or  evidence 
derived  therefrom,  may  disclose  such  contents  to  another  investiga- 
tive or  law  enforcement  officer  to  the  extent  that  such  disclosure 
is  appropriate  to  the  proper  performance  of  the  official  duties  of  the 
officer  making  or  receiving  the  disclosure. 

(2)  Any  investigative  or  law  enforcement  officer  who,  by  any 
means  authorized  by  this  chapter,  has  obtained  knowledge  of  the 
contents  of  any  wire,  oral,  or  electronic  communication  or  evidence 
derived  therefrom  may  use  such  contents  to  the  extent  such  use  is 
appropriate  to  the  proper  performance  of  his  official  duties. 

(3)  Any  person  who  has  received,  by  any  means  authorized  by 
this  chapter,  any  information  concerning  a  wire,  oral,  or  electronic 
communication,  or  evidence  derived  therefrom  intercepted  in 
accordance  with  the  provisions  of  this  chapter  may  disclose  the  con- 
tents of  that  communication  or  such  derivative  evidence  while  giv- 
ing testimony  under  oath  or  affirmation  in  any  proceeding  held 
under  the  authority  of  the  United  States  or  of  any  State  or  political 
subdivision  thereof 

(4)  No  otherwise  privileged  wire,  oral,  or  electronic  communica- 
tion intercepted  in  accordance  with,  or  in  violation  of,  the  provi- 
sions of  this  chapter  shall  lose  its  privileged  character. 

(5)  When  an  investigative  or  law  enforcement  officer,  while  en- 
gaged in  intercepting  wire,  oral,  or  electronic  communications  in 
the  manner  authorized  herein,  intercepts  wire,  oral,  or  electronic 
communications  relating  to  offenses  other  than  those  specified  in 
the  order  of  authorization  or  approval,  the  contents  thereof,  and 
evidence  derived  therefrom,  may  be  disclosed  or  used  as  provided 
in  subsections  (1)  and  (2)  of  tWs  section.  Such  contents  and  any 
evidence  derived  therefrom  may  be  used  under  subsection  (3)  of 
this  section  when  authorized  or  approved  by  a  judge  of  competent 
jurisdiction  where  such  judge  finds  on  subsequent  appUcation  that 
the  contents  were  otherwise  intercepted  in  accordance  with  the  pro- 
visions of  this  chapter.  Such  application  shall  be  made  as  soon  as 
practicable. 

(6)  ^  Any  investigative  or  law  enforcement  officer,  or  attorney 
for  the  Government,  who  by  any  means  authorized  by  this  chapter, 
has  obtained  knowledge  of  the  contents  of  any  wire,  oral,  or  elec- 
tronic communication,  or  evidence  derived  therefrom,  may  disclose 
such  contents  to  any  other  Federal  law  enforcement,  intelligence, 
protective,  immigration,  national  defense,  or  national  security  offi- 
cial to  the  extent  that  such  contents  include  foreign  intelligence  or 
counterintelligence  (as  defined  in  section  3  of  the  National  Security 
Act  of  1947  (50  U.S.C.  401a)),  or  foreign  intelligence  information 
(as  defined  in  subsection  (19)  of  section  2510  of  this  title),  to  assist 


1  Section  203(bKl)  of  Public  Law  107-56  added  this  paragraph.  For  the  repeal  of  this  amend- 
ment, see  sunset  provision  in  a  footnote  to  section  2510(1). 
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the  official  who  is  to  receive  that  information  in  the  performance 
of  his  official  duties.  Any  Federal  official  who  receives  information 
pursuant  to  this  provision  may  use  that  information  only  as  nec- 
essary in  the  conduct  of  that  person's  official  duties  subject  to  any 
limitations  on  the  unauthorized  disclosure  of  such  information. 

(7)  Any  investigative  or  law  enforcement  officer,  or  other  Fed- 
eral official  in  carrying  out  official  duties  as  such  Federal  official, 
who  by  any  means  authorized  by  this  chapter,  has  obtained  knowl- 
edge of  the  contents  of  any  wire,  oral,  or  electronic  communication, 
or  evidence  derived  therefrom,  may  disclose  such  contents  or 
derivative  evidence  to  a  foreign  investigative  or  law  enforcement  of- 
ficer to  the  extent  that  such  disclosure  is  appropriate  to  the  proper 
performance  of  the  official  duties  of  the  officer  making  or  receiving 
the  disclosure,  and  foreign  investigative  or  law  enforcement  officers 
may  use  or  disclose  such  contents  or  derivative  evidence  to  the  ex- 
tent such  use  or  disclosure  is  appropriate  to  the  proper  perform- 
ance of  their  official  duties. 

(8)  Any  investigative  or  law  enforcement  officer,  or  other  Fed- 
eral official  in  carrying  out  official  duties  as  such  Federal  official, 
who  by  any  means  authorized  by  this  chapter,  has  obtained  knowl- 
edge of  the  contents  of  any  wire,  oral,  or  electronic  communication, 
or  evidence  derived  therefrom,  may  disclose  such  contents  or 
derivative  evidence  to  any  appropriate  Federal,  State,  local,  or  for- 
eign government  official  to  the  extent  that  such  contents  or  deriva- 
tive evidence  reveals  a  threat  of  actual  or  potential  attack  or  other 
grave  hostile  acts  of  a  foreign  power  or  an  agent  of  a  foreign  power, 
domestic  or  international  sabotage,  domestic  or  international  ter- 
rorism, or  clandestine  intelligence  gathering  activities  by  an  intel- 
ligence service  or  network  of  a  foreign  power  or  by  an  agent  of  a 
foreign  power,  within  the  United  States  or  elsewhere,  for  the  pur- 
pose of  preventing  or  responding  to  such  a  threat.  Any  official  who 
receives  information  pursuant  to  this  provision  may  use  that  infor- 
mation only  as  necessary  in  the  conduct  of  that  person's  official  du- 
ties subject  to  any  limitations  on  the  unauthorized  disclosure  of 
such  information,  and  any  State,  local,  or  foreign  official  who  re- 
ceives information  pursuant  to  this  provision  may  use  that  infor- 
mation only  consistent  with  such  guidelines  as  the  Attorney  Gen- 
eral and  Director  of  Central  Intelligence  shall  jointly  issue. 

§2518.  Procedure   for   interception   of  wire,   oral,   or   elec- 
tronic communications 

(1)  Each  application  for  an  order  authorizing  or  approving  the 
interception  of  a  wire,  oral,  or  electronic  communication  under  this 
chapter  shall  be  made  in  writing  upon  oath  or  affirmation  to  a 
judge  of  competent  jurisdiction  and  shall  state  the  applicant's  au- 
thority to  make  such  application.  Each  application  shall  include  the 
following  information: 

(a)  the  identity  of  the  investigative  or  law  enforcement  offi- 
cer making  the  application,  and  the  officer  authorizing  the  ap- 
plication; 

(b)  a  full  and  complete  statement  of  the  facts  and  cir- 
cumstances relied  upon  by  the  applicant,  to  justify  his  belief 
that  an  order  should  be  issued,  including  (i)  details  as  to  the 
particular  offense  that  has  been,  is  being,  or  is  about  to  be 
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committed,  (ii)  except  as  provided  in  subsection  (11),  a  par- 
ticular description  of  the  nature  and  location  of  the  facilities 
from  which  or  the  place  where  the  communication  is  to  be 
intercepted,  (iii)  a  particular  description  of  the  type  of  commu- 
nications sought  to  be  intercepted,  (iv)  the  identity  of  the  per- 
son, if  known,  committing  the  offense  and  whose  communica- 
tions are  to  be  intercepted; 

(c)  a  full  and  complete  statement  as  to  whether  or  not 
other  investigative  procedures  have  been  tried  and  failed  or 
why  they  reasonably  appear  to  be  unlikely  to  succeed  if  tried 
or  to  be  too  dangerous; 

(d)  a  statement  of  the  period  of  time  for  which  the  inter- 
ception is  required  to  be  maintained.  If  the  nature  of  the  inves- 
tigation is  such  that  the  authorization  for  interception  should 
not  automatically  terminate  when  the  described  type  of  com- 
munication has  been  first  obtained,  a  particular  description  of 
facts  establishing  probable  cause  to  believe  that  additional 
communications  of  the  same  type  will  occur  thereafter; 

(e)  a  full  and  complete  statement  of  the  facts  concerning 
all  previous  applications  known  to  the  individual  authorizing 
and  making  the  application,  made  to  any  judge  for  authoriza- 
tion to  intercept,  or  for  approval  of  interceptions  of,  wire,  oral, 
or  electronic  communications  involving  any  of  the  same  per- 
sons, facilities  or  places  specified  in  the  application,  and  the  ac- 
tion taken  by  the  judge  on  each  such  application;  and 

(f)  where  the  application  is  for  the  extension  of  an  order, 
a  statement  setting  forth  the  results  thus  far  obtained  from  the 
interception,  or  a  reasonable  explanation  of  the  failure  to  ob- 
tain such  results. 

(2)  The  judge  may  require  the  applicant  to  furnish  additional 
testimony  or  documentary  evidence  in  support  of  the  application. 

(3)  Upon  such  application  the  judge  may  enter  an  ex  parte 
order,  as  requested  or  as  modified,  authorizing  or  approving  inter- 
ception of  wire,  oral,  or  electronic  communications  within  the  terri- 
torial jurisdiction  of  the  court  in  which  the  judge  is  sitting  (and 
outside  that  jurisdiction  but  within  the  United  States  in  the  case 
of  a  mobile  interception  device  authorized  by  a  Federal  court 
within  such  jurisdiction),  if  the  judge  determines  on  the  basis  of 
the  facts  submitted  by  the  applicant  that — 

(a)  there  is  probable  cause  for  belief  that  an  individual  is 
committing,  has  committed,  or  is  about  to  commit  a  particular 
offense  enumerated  in  section  2516  of  this  chapter; 

(b)  there  is  probable  cause  for  belief  that  particular  com- 
munications concerning  that  offense  will  be  obtained  through 
such  interception; 

(c)  normal  investigative  procedures  have  been  tried  and 
have  failed  or  reasonably  appear  to  be  unlikely  to  succeed  if 
tried  or  to  be  too  dangerous; 

(d)  except  as  provided  in  subsection  (11),  there  is  probable 
cause  for  belief  that  the  facilities  from  which,  or  the  place 
where,  the  wire,  oral,  or  electronic  communications  are  to  be 
intercepted  are  being  used,  or  are  about  to  be  used,  in  connec- 
tion with  the  commission  of  such  offense,  or  are  leased  to, 
listed  in  the  name  of,  or  commonly  used  by  such  person. 
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(4)  Each  order  authorizing  or  approving  the  interception  of  any 
wire,  oral,  or  electronic  communication  under  this  chapter  shall 
specify — 

(a)  the  identity  of  the  person,  if  known,  whose  communica- 
tions are  to  be  intercepted; 

(b)  the  nature  and  location  of  the  communications  facilities 
as  to  which,  or  the  place  where,  authority  to  intercept  is 
granted; 

(c)  a  particular  description  of  the  type  of  communication 
sought  to  be  intercepted,  and  a  statement  of  the  particular  of- 
fense to  which  it  relates; 

(d)  the  identity  of  the  agency  authorized  to  intercept  the 
communications,  and  of  the  person  authorizing  the  application; 
and 

(e)  the  period  of  time  during  which  such  interception  is 
authorized,  including  a  statement  as  to  whether  or  not  the 
interception  shall  automatically  terminate  when  the  described 
communication  has  been  first  obtained. 

An  order  authorizing  the  interception  of  a  wire,  oral,  or  electronic 
communication  under  this  chapter  shall,  upon  request  of  the  appli- 
cant, direct  that  a  provider  of  wire  or  electronic  communication 
service,  landlord,  custodian  or  other  person  shall  furnish  the  appli- 
cant forthwith  all  information,  facilities,  and  technical  assistance 
necessary  to  accomplish  the  interception  unobtrusively  and  with  a 
minimum  of  interference  with  the  services  that  such  service  pro- 
vider, landlord,  custodian,  or  person  is  according  the  person  whose 
communications  are  to  be  intercepted.  Any  provider  of  wire  or  elec- 
tronic communication  service,  landlord,  custodian  or  other  person 
furnishing  such  facilities  or  technical  assistance  shall  be  com- 
pensated therefor  by  the  applicant  for  reasonable  expenses  in- 
curred in  providing  such  facilities  or  assistance.  Pursuant  to  sec- 
tion 2522  of  this  chapter,  an  order  may  also  be  issued  to  enforce 
the  assistance  capability  and  capacity  requirements  under  the 
Communications  Assistance  for  Law  Enforcement  Act. 

(5)  No  order  entered  under  this  section  may  authorize  or  ap- 
prove the  interception  of  any  wire,  oral,  or  electronic  communica- 
tion for  any  period  longer  than  is  necessary  to  achieve  the  objective 
of  the  authorization,  nor  in  any  event  longer  than  thirty  days.  Such 
thirty-day  period  begins  on  the  earlier  of  the  day  on  which  the 
investigative  or  law  enforcement  officer  first  begins  to  conduct  an 
interception  under  the  order  or  ten  days  after  the  order  is  entered. 
Extensions  of  an  order  may  be  granted,  but  only  upon  application 
for  an  extension  made  in  accordance  with  subsection  (1)  of  this  sec- 
tion and  the  court  making  the  findings  required  by  subsection  (3) 
of  this  section.  The  period  of  extension  shall  be  no  longer  than  the 
authorizing  judge  deems  necessary  to  achieve  the  purposes  for 
which  it  was  granted  and  in  no  event  for  longer  than  thirty  days. 
Every  order  and  extension  thereof  shall  contain  a  provision  that 
the  authorization  to  intercept  shall  be  executed  as  soon  as  prac- 
ticable, shall  be  conducted  in  such  a  way  as  to  minimize  the  inter- 
ception of  communications  not  otherwise  subject  to  interception 
under  this  chapter,  and  must  terminate  upon  attainment  of  the 
authorized  objective,  or  in  any  event  in  thirty  days.  In  the  event 
the  intercepted  communication  is  in  a  code  or  foreign  language. 
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and  an  expert  in  that  foreign  language  or  code  is  not  reasonably 
available  during  the  interception  period,  minimization  may  be 
accomplished  as  soon  as  practicable  after  such  interception.  An 
interception  under  this  chapter  may  be  conducted  in  whole  or  in 
part  by  Government  personnel,  or  by  an  individual  operating  under 
a  contract  with  the  Government,  acting  under  the  supervision  of  an 
investigative  or  law  enforcement  officer  authorized  to  conduct  the 
interception. 

(6)  Whenever  an  order  authorizing  interception  is  entered  pur- 
suant to  this  chapter,  the  order  may  require  reports  to  be  made  to 
the  judge  who  issued  the  order  showing  what  progress  has  been 
made  toward  achievement  of  the  authorized  objective  and  the  need 
for  continued  interception.  Such  reports  shall  be  made  at  such 
intervals  as  the  judge  may  require. 

(7)  Notwithstanding  any  other  provision  of  this  chapter,  any 
investigative  or  law  enforcement  officer,  specially  designated  by  the 
Attorney  General,  the  Deputy  Attorney  General,  the  Associate  At- 
torney General,  or  by  the  principal  prosecuting  attorney  of  any 
State  or  subdivision  thereof  acting  pursuant  to  a  statute  of  that 
State,  who  reasonably  determines  that — 

(a)  an  emergency  situation  exists  that  involves — 

(i)  immediate  danger  of  death  or  serious  physical  in- 
jury to  any  person, 

(ii)  conspiratorial  activities  threatening  the  national 
security  interest,  or 

(iii)  conspiratorial  activities  characteristic  of  orga   .^t^ 
crime, 
that  requires  a  wire,  oral,  or  electronic  communication  to  be 
intercepted  before  an  order  authorizing  such  interception  can, 
with  due  diligence,  be  obtained,  and 

(b)  there  are  grounds  upon  which  an  order  could  be  en- 
tered under  this  chapter  to  authorize  such  interception, 

may  intercept  such  wire,  oral,  or  electronic  communication  if  an  ap- 
plication for  an  order  approving  the  interception  is  made  in  accord- 
ance with  this  section  within  forty-eight  hours  after  the  intercep- 
tion has  occurred,  or  begins  to  occur.  In  the  absence  of  an  order, 
such  interception  shall  immediately  terminate  when  the  commu- 
nication sought  is  obtained  or  when  the  application  for  the  order 
is  denied,  whichever  is  earlier.  In  the  event  such  application  for  ap- 
proval is  denied,  or  in  any  other  case  where  the  interception  is  ter- 
minated without  an  order  having  been  issued,  the  contents  of  any 
wire,  oral,  or  electronic  communication  intercepted  shall  be  treated 
as  having  been  obtained  in  violation  of  this  chapter,  and  an  inven- 
tory shall  be  served  as  provided  for  in  subsection  (d)  of  this  section 
on  the  person  named  in  the  application. 

(8)(a)  The  contents  of  any  wire,  oral,  or  electronic  communica- 
tion intercepted  by  any  means  authorized  by  this  chapter  shall,  if 
possible,  be  recorded  on  tape  or  wire  or  other  comparable  device. 
The  recording  of  the  contents  of  any  wire,  oral,  or  electronic  com- 
munication under  this  subsection  shall  be  done  in  such  a  way  as 
will  protect  the  recording  from  editing  or  other  alterations.  Imme- 
diately upon  the  expiration  of  the  period  of  the  order,  or  extensions 
thereof,  such  recordings  shall  be  made  available  to  the  judge 
issuing  such  order  and  sealed  under  his  directions.  Custody  of  the 
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recordings  shall  be  wherever  the  judge  orders.  They  shall  not  be 
destroyed  except  upon  an  order  of  the  issuing  or  denying  judge  and 
in  any  event  shall  be  kept  for  ten  years.  Duplicate  recordings  may 
be  made  for  use  or  disclosure  pursuant  to  the  provisions  of  sub- 
sections (1)  and  (2)  of  section  2517  of  this  chapter  for  investiga- 
tions. The  presence  of  the  seal  provided  for  by  this  subsection,  or 
a  satisfactory  explanation  for  the  absence  thereof,  shall  be  a  pre- 
requisite for  the  use  or  disclosure  of  the  contents  of  any  wire,  oral, 
or  electronic  communication  or  evidence  derived  therefrom  under 
subsection  (3)  of  section  2517. 

(b)  Applications  made  and  orders  granted  under  this  chapter 
shall  be  sealed  by  the  judge.  Custody  of  the  applications  and  orders 
shall  be  wherever  the  judge  directs.  Such  applications  and  orders 
shall  be  disclosed  only  upon  a  showing  of  good  cause  before  a  judge 
of  competent  jurisdiction  and  shall  not  be  destroyed  except  on  order 
of  the  issuing  or  den5dng  judge,  and  in  any  event  shall  be  kept  for 
ten  years. 

(c)  Any  violation  of  the  provisions  of  this  subsection  may  be 
punished  as  contempt  of  the  issuing  or  denjdng  judge. 

(d)  Within  a  reasonable  time  but  not  later  than  ninety  days 
after  the  filing  of  an  application  for  an  order  of  approval  under  sec- 
tion 2518(7)(b)  which  is  denied  or  the  termination  of  the  period  of 
an  order  or  extensions  thereof,  the  issuing  or  denying  judge  shall 
cause  to  be  served,  on  the  persons  named  in  the  order  or  the  appli- 
cation, and  such  other  parties  to  intercepted  communications  as  the 
judge  may  determine  in  his  discretion  that  is  in  the  interest  of  jus- 
tice, an  inventory  which  shall  include  notice  of — 

(1)  the  fact  of  the  entry  of  the  order  or  the  application; 

(2)  the  date  of  the  entry  and  the  period  of  authorized,  ap- 
proved or  disapproved  interception,  or  the  denial  of  the  appli- 
cation; and 

(3)  the  fact  that  during  the  period  wire,  oral,  or  electronic 
communications  were  or  were  not  intercepted. 

The  judge,  upon  the  filing  of  a  motion,  may  in  his  discretion 
make  available  to  such  person  or  his  counsel  for  inspection 
such  portions  of  the  intercepted  communications,  applications 
and  orders  as  the  judge  determines  to  be  in  the  interest  of  jus- 
tice. On  an  ex  parte  showing  of  good  cause  to  a  judge  of  com- 
petent jurisdiction  the  serving  of  the  inventory  required  by  this 
subsection  may  be  postponed. 

(9)  The  contents  of  any  wire,  oral,  or  electronic  communication 
intercepted  pursuant  to  this  chapter  or  evidence  derived  therefrom 
shall  not  be  received  in  evidence  or  otherwise  disclosed  in  any  trial, 
hearing,  or  other  proceeding  in  a  Federal  or  State  court  unless  each 
party,  not  less  than  ten  days  before  the  trial,  hearing,  or  pro- 
ceeding, has  been  furnished  with  a  copy  of  the  court  order,  and 
accompanying  application,  under  which  the  interception  was 
authorized  or  approved.  This  ten-day  period  may  be  waived  by  the 
judge  if  he  finds  that  it  was  not  possible  to  furnish  the  party  with 
the  above  information  ten  days  before  the  trial,  hearing,  or  pro- 
ceeding and  that  the  party  will  not  be  prejudiced  by  the  delay  in 
receiving  such  information. 

(10)(a)  Any  aggrieved  person  in  any  trial,  hearing,  or  pro- 
ceeding in  or  before  any  court,  department,  officer,  agency,  regu- 


Sec.  2518 U.S.  CODE  PROVISIONS 844 

latory  body,  or  other  authority  of  the  United  States,  a  State,  or  a 
poKtical  subdivision  thereof,  may  move  to  suppress  the  contents  of 
any  wire  or  oral  communication  intercepted  pursuant  to  this  chap- 
ter, or  evidence  derived  therefrom,  on  the  grounds  that — 
(i)  the  communication  was  unlawfully  intercepted; 
(ii)  the  order  of  authorization  or  approval  under  which  it 
was  intercepted  is  insufficient  on  its  face;  or 

(iii)  the  interception  was  not  made  in  conformity  with  the 
order  of  authorization  or  approval. 

Such  motion  shall  be  made  before  the  trial,  hearing,  or  pro- 
ceeding unless  there  was  no  opportunity  to  make  such  motion 
or  the  person  was  not  aware  of  the  grounds  of  the  motion.  If 
the  motion  is  granted,  the  contents  of  the  intercepted  wire  or 
oral  communication,  or  evidence  derived  therefrom,  shall  be 
treated  as  having  been  obtained  in  violation  of  this  chapter. 
The  judge,  upon  the  filing  of  such  motion  by  the  aggrieved  per- 
son, may  in  his  discretion  make  available  to  the  aggrieved  per- 
son or  his  counsel  for  inspection  such  portions  of  the  inter- 
cepted communication  or  evidence  derived  therefrom  as  the 
judge  determines  to  be  in  the  interests  of  justice. 

(b)  In  addition  to  any  other  right  to  appeal,  the  United  States 
shall  have  the  right  to  appeal  from  an  order  granting  a  motion  to 
suppress  made  under  paragraph  (a)  of  this  subsection,  or  the  denial 
of  an  application  for  an  order  of  approval,  if  the  United  States  at- 
torney shall  certify  to  the  judge  or  other  official  granting  such  mo- 
tion or  den3ring  such  application  that  the  appeal  is  not  taken  f- 
purposes  of  delay.  Such  appeal  shall  be  taken  within  thirty 
after  the  date  the  order  was  entered  and  shall  be  diligentb 
ecuted. 

(c)  The  remedies  and  sanctions  described  in  this  chapte^ 
respect  to  the  interception  of  electronic  communications  are  c... 
only  judicial  remedies  and  sanctions  for  nonconstitutional  viola- 
tions of  this  chapter  involving  such  communications. 

(11)  The  requirements  of  subsections  (l)(b)(ii)  and  (3)(d)  of  this 
section  relating  to  the  specification  of  the  facilities  from  which,  or 
the  place  where,  the  communication  is  to  be  intercepted  do  not 
apply  if— 

(a)  in  the  case  of  an  application  with  respect  to  the  inter- 
ception of  an  oral  communication — 

(i)  the  application  is  by  a  Federal  investigative  or  law 
enforcement  officer  and  is  approved  by  the  Attorney  Gen- 
eral, the  Deputy  Attorney  General,  the  Associate  Attorney 
General,  an  Assistant  Attorney  General,  or  an  acting 
Assistant  Attorney  General; 

(ii)  the  application  contains  a  full  and  complete  state- 
ment as  to  why  such  specification  is  not  practical  and  iden- 
tifies the  person  committing  the  offense  and  whose  com- 
munications are  to  be  intercepted;  and 

(iii)  the  judge  finds  that  such  specification  is  not 

practical;  and 

(b)  in  the  case  of  an  application  with  respect  to  a  wire  or 
electronic  communication — 

(i)  the  application  is  by  a  Federal  investigative  or  law 
enforcement  officer  and  is  approved  by  the  Attorney  Gen- 
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eral,  the  Deputy  Attorney  General,  the  Associate  Attorney 
General,  an  Assistant  Attorney  General,  or  an  acting 
Assistant  Attorney  General; 

(ii)  the  application  identifies  the  person  believed  to  be 
committing  the  offense  and  whose  communications  are  to 
be  intercepted  and  the  applicant  makes  a  showing  that 
there  is  probable  cause  to  believe  that  the  person's  actions 
could  have  the  effect  of  thwarting  interception  from  a 
specified  facility; 

(iii)  the  judge  finds  that  such  showing  has  been 
adequately  made;  and 

(iv)  the  order  authorizing  or  approving  the  inter- 
ception is  limited  to  interception  only  for  such  time  as 
it  is  reasonable  to  presume  that  the  person  identified 
in  the  application  is  or  was  reasonably  proximate  to 
the   instrument  through   which   such   communication 
will  be  or  was  transmitted. 
(12)  An  interception  of  a  communication  under  an  order  with 
respect  to  which  the  requirements  of  subsections  (l)(b)(ii)  and  (3)(d) 
of  this  section  do  not  apply  by  reason  of  subsection  (ll)(a)  shall  not 
begin  until  the  place  where  the  communication  is  to  be  intercepted 
is  ascertained  by  the  person  implementing  the  interception  order. 
A  provider  of  wire  or  electronic  communications  service  that  has  re- 
ceived an  order  as  provided  for  in  subsection  (ll)(b)  may  move  the 
court  to  modify  or  quash  the  order  on  the  ground  that  its  assist- 
ance with  respect  to  the  interception  cannot  be  performed  in  a 
timely  or  reasonable  fashion.  The  court,  upon  notice  to  the  govern- 
ment, shall  decide  such  a  motion  expeditiously. 

§2519.  Reports  concerning  intercepted  wire,  oral,  or  elec- 
tronic communications 

(1)  Within  thirty  days  after  the  expiration  of  an  order  (or  each 
extension  thereof)  entered  under  section  2518,  or  the  denial  of  an 
order  approving  an  interception,  the  issuing  or  denying  judge  shall 
report  to  the  Administrative  Office  of  the  United  States  Courts — 

(a)  the  fact  that  an  order  or  extension  was  applied  for; 

(b)  the  kind  of  order  or  extension  applied  for  (including 
whether  or  not  the  order  was  an  order  with  respect  to  which 
the  requirements  of  sections  2518(l)(b)(ii)  and  2518(3 )(d)  of 
this  title  did  not  apply  by  reason  of  section  2518(11)  of  this 
title); 

(c)  the  fact  that  the  order  or  extension  was  granted  as  ap- 
plied for,  was  modified,  or  was  denied; 

(d)  the  period  of  interceptions  authorized  by  the  order,  and 
the  number  and  duration  of  any  extensions  of  the  order; 

(e)  the  offense  specified  in  the  order  or  application,  or 
extension  of  an  order; 

(f)  the  identity  of  the  applying  investigative  or  law  enforce- 
ment officer  and  agency  making  the  application  and  the  person 
authorizing  the  application;  and 

(g)  the  nature  of  the  facilities  from  which  or  the  place 
where  communications  were  to  be  intercepted. 

(2)  In  January  of  each  year  the  Attorney  General,  an  Assistant 
Attorney  General  specially  designated  by  the  Attorney  General,  or 
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the  principal  prosecuting  attorney  of  a  State,  or  the  principal  pros- 
ecuting attorney  for  any  political  subdivision  of  a  State,  shall  re- 
port to  the  Administrative  Office  of  the  United  States  Courts — 

(a)  the  information  required  by  paragraphs  (a)  through  (g) 
of  subsection  (1)  of  this  section  with  respect  to  each  application 
for  an  order  or  extension  made  during  the  preceding  calendar 
year; 

(b)  a  general  description  of  the  interceptions  made  under 
such  order  or  extension,  including  (i)  the  approximate  nature 
and  frequency  of  incriminating  communications  intercepted,  (ii) 
the  approximate  nature  and  frequency  of  other  communica- 
tions intercepted,  (iii)  the  approximate  number  of  persons 
whose  communications  were  intercepted,  (iv)  the  number  of  or- 
ders in  which  encrj^ption  was  encountered  and  whether  such 
encryption  prevented  law  enforcement  from  obtaining  the  plain 
text  of  communications  intercepted  pursuant  to  such  order, 
and  (v)  the  approximate  nature,  amount,  and  cost  of  the  man- 
power and  other  resources  used  in  the  interceptions; 

(c)  the  number  of  arrests  resulting  from  interceptions 
made  under  such  order  or  extension,  and  the  offenses  for  which 
arrests  were  made; 

(d)  the  number  of  trials  resulting  from  such  interceptions; 

(e)  the  number  of  motions  to  suppress  made  with  respect 
to  such  interceptions,  and  the  number  granted  or  denied; 

(f)  the  number  of  convictions  resulting  from  such  intercep- 
tions and  the  offenses  for  which  the  convictions  were  obtained 
and  a  general  assessment  of  the  importance  of  the  intercep- 
tions; and 

(g)  the  information  required  by  paragraphs  (b)  through  (f) 
of  this  subsection  with  respect  to  orders  or  extensions  obtained 
in  a  preceding  calendar  year. 

(3)  In  April  of  each  year  the  Director  of  the  Administrative  Of- 
fice of  the  United  States  Courts  shall  transmit  to  the  Congress  a 
full  and  complete  report  concerning  the  number  of  applications  for 
orders  authorizing  or  approving  the  interception  of  wire,  oral,  or 
electronic  communications  pursuant  to  this  chapter  and  the  num- 
ber of  orders  and  extensions  granted  or  denied  pursuant  to  this 
chapter  during  the  preceding  calendar  year.  Such  report  shall  in- 
clude a  summary  and  analysis  of  the  data  required  to  be  filed  with 
the  Administrative  Office  by  subsections  (1)  and  (2)  of  this  section. 
The  Director  of  the  Administrative  Office  of  the  United  States 
Courts  is  authorized  to  issue  binding  regulations  dealing  with  the 
content  and  form  of  the  reports  required  to  be  filed  by  subsections 
(1)  and  (2)  of  this  section. 

§  2520.  Recovery  of  civil  damages  authorized 

(a)  In  General. — Except  as  provided  in  section  2511(2)(a)(ii), 
any  person  whose  wire,  oral,  or  electronic  communication  is  inter- 
cepted, disclosed,  or  intentionally  used  in  violation  of  this  chapter 
may  in  a  civil  action  recover  from  the  person  or  entity,  other  than 
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the  United  States,  ^  which  engaged  in  that  violation  such  rehef  as 
may  be  appropriate. 

(b)  Relief. — In  an  action  under  this  section,  appropriate  rehef 
includes — 

(1)  such  preliminary  and  other  equitable  or  declaratory  re- 
lief as  may  be  appropriate; 

(2)  damages  under  subsection  (c)  and  punitive  damages  in 
appropriate  cases;  and 

(3)  a  reasonable  attorney's  fee  and  other  litigation  costs 
reasonably  incurred. 

(c)  Computation  of  Damages. — (1)  In  an  action  under  this 
section,  if  the  conduct  in  violation  of  this  chapter  is  the  private 
viewing  of  a  private  satellite  video  communication  that  is  not 
scrambled  or  encrjrpted  or  if  the  communication  is  a  radio  commu- 
nication that  is  transmitted  on  frequencies  allocated  under  subpart 
D  of  part  74  of  the  rules  of  the  Federal  Communications  Commis- 
sion that  is  not  scrambled  or  encrypted  and  the  conduct  is  not  for 
a  tortious  or  illegal  purpose  or  for  purposes  of  direct  or  indirect 
commercial  advantage  or  private  commercial  gain,  then  the  court 
shall  assess  damages  as  follows: 

(A)  If  the  person  who  engaged  in  that  conduct  has  not  pre- 
viously been  enjoined  under  section  2511(5)  and  has  not  been 
found  liable  in  a  prior  civil  action  under  this  section,  the  court 
shall  assess  the  greater  of  the  sum  of  actual  damages  suffered 
by  the  plaintiff,  or  statutory  damages  of  not  less  than  $50  and 
not  more  than  $500. 

(B)  If,  on  one  prior  occasion,  the  person  who  engaged  in 
that  conduct  has  been  enjoined  under  section  2511(5)  or  has 
been  found  liable  in  a  civil  action  under  this  section,  the  court 
shall  assess  the  greater  of  the  sum  of  actual  damages  suffered 
by  the  plaintiff,  or  statutory  damages  of  not  less  than  $100  and 
not  more  than  $1000. 

(2)  In  any  other  action  under  this  section,  the  court  may  assess 
as  damages  whichever  is  the  greater  of — 

(A)  the  sum  of  the  actual  damages  suffered  by  the  plaintiff 
and  any  profits  made  by  the  violator  as  a  result  of  the  viola- 
tion; or 

(B)  statutory  damages  of  whichever  is  the  greater  of  $100 
a  day  for  each  day  of  violation  or  $10,000. 

(d)  Defense. — A  good  faith  reliance  on — 

(1)  a  court  warrant  or  order,  a  grand  jury  subpoena,  a  leg- 
islative authorization,  or  a  statutory  authorization; 

(2)  a  request  of  an  investigative  or  law  enforcement  officer 
under  section  2518(7)  of  this  title;  or 

(3)  a  good  faith  determination  that  section  2511(3)  or 
2511(2)(i)  of  this  title  permitted  the  conduct  complained  of; 

is  a  complete  defense  against  any  civil  or  criminal  action  brought 
under  this  chapter  or  any  other  law. 

(e)  Limitation. — A  civil  action  under  this  section  may  not  be 
commenced  later  than  two  years  after  the  date  upon  which  the 


1  Section  223(a)  of  Public  Law  107-56  amended  subsection  (a)  by  inserting  ",  other  than  the 
United  States,"  after  "entity"  and  inserts  new  subsections  (f)  and  (g).  For  the  repeal  of  this 
amendment,  see  sunset  provision  in  a  footnote  to  section  2510(1). 
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claimant  first  has  a  reasonable  opportunity  to  discover  the  viola- 
tion. 

(f)i  Administrative  Discipline. — If  a  court  or  appropriate 
department  or  agency  determines  that  the  United  States  or  any  of 
its  departments  or  agencies  has  violated  any  provision  of  this  chap- 
ter, and  the  court  or  appropriate  department  or  agency  finds  that 
the  circumstances  surrounding  the  violation  raise  serious  questions 
about  whether  or  not  an  officer  or  employee  of  the  United  States 
acted  willfully  or  intentionally  with  respect  to  the  violation,  the 
department  or  agency  shall,  upon  receipt  of  a  true  and  correct  copy 
of  the  decision  and  findings  of  the  court  or  appropriate  department 
or  agency  promptly  initiate  a  proceeding  to  determine  whether  dis- 
ciplinary action  against  the  officer  or  employee  is  warranted,  if  the 
head  of  the  department  or  agency  involved  determines  that  discipli- 
nary action  is  not  warranted,  he  or  she  shall  notify  the  Inspector 
General  with  jurisdiction  over  the  department  or  agency  concerned 
and  shall  provide  the  Inspector  General  with  the  reasons  for  such 
determination. 

(g)i  Improper  Disclosure  Is  Violation.— Any  willful  disclo- 
sure or  use  by  an  investigative  or  law  enforcement  officer  or  gov- 
ernmental entity  of  information  beyond  the  extent  permitted  by 
section  2517  is  a  violation  of  this  chapter  for  purposes  of  section 
2520(a). 

§2521.  Injunction  against  illegal  interception 

Whenever  it  shall  appear  that  any  person  is  engaged  or  is 
about  to  engage  in  any  act  which  constitutes  or  will  constitute  a 
felony  violation  of  this  chapter,  the  Attorney  General  may  initiate 
a  civil  action  in  a  district  court  of  the  United  States  to  enjoin  such 
violation.  The  court  shall  proceed  as  soon  as  practicable  to  the 
hearing  and  determination  of  such  an  action,  and  may,  at  any  time 
before  final  determination,  enter  such  a  restraining  order  or  prohi- 
bition, or  take  such  other  action,  as  is  warranted  to  prevent  a  con- 
tinuing and  substantial  injury  to  the  United  States  or  to  any  per- 
son or  class  of  persons  for  whose  protection  the  action  is  brought. 
A  proceeding  under  this  section  is  governed  by  the  Federal  Rules 
of  Civil  Procedure,  except  that,  if  an  indictment  has  been  returned 
against  the  respondent,  discovery  is  governed  by  the  Federal  Rules 
of  Criminal  Procedure. 

§2522.  Enforcement  of  the  Communications  Assistance  for 
Law  Enforcement  Act 

(a)  Enforcement  by  Court  Issuing  Surveillance  Order. — 
If  a  court  authorizing  an  interception  under  this  chapter,  a  State 
statute,  or  the  Foreign  Intelligence  Surveillance  Act  of  1978  (50 
U.S.C.  1801  et  seq.)  or  authorizing  use  of  a  pen  register  or  a  trap 
and  trace  device  under  chapter  206  or  a  State  statute  finds  that 
a  telecommunications  carrier  has  failed  to  comply  with  the  require- 
ments of  the  Communications  Assistance  for  Law  Enforcement  Act, 
the  court  may,  in  accordance  with  section  108  of  such  Act,  direct 
that  the  carrier  comply  forthwith  and  may  direct  that  a  provider 
of  support  services  to  the  carrier  or  the  manufacturer  of  the  car- 


See  footnote  on  previous  page. 
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rier's  transmission  or  switching  equipment  furnish  forthwith  modi- 
fications necessary  for  the  carrier  to  comply. 

(b)  Enforcement  Upon  Application  by  Attorney  Gen- 
eral.— The  Attorney  General  may,  in  a  civil  action  in  the  appro- 
priate United  States  district  court,  obtain  an  order,  in  accordance 
with  section  108  of  the  Communications  Assistance  for  Law 
Enforcement  Act,  directing  that  a  telecommunications  carrier,  a 
manufacturer  of  telecommunications  transmission  or  switching 
equipment,  or  a  provider  of  telecommunications  support  services 
comply  with  such  Act. 

(c)  Civil  Penalty.— 

(1)  In  general. — A  court  issuing  an  order  under  this  sec- 
tion against  a  telecommunications  carrier,  a  manufacturer  of 
telecommunications  transmission  or  switching  equipment,  or  a 
provider  of  telecommunications  support  services  may  impose  a 
civil  penalty  of  up  to  $10,000  per  day  for  each  day  in  violation 
after  the  issuance  of  the  order  or  after  such  future  date  as  the 
court  may  specify. 

(2)  Considerations. — In  determining  whether  to  impose  a 
civil  penalty  and  in  determining  its  amount,  the  court  shall 
take  into  account — 

(A)  the  nature,  circumstances,  and  extent  of  the  viola- 
tion; 

(B)  the  violator's  ability  to  pay,  the  violator's  good 
faith  efforts  to  comply  in  a  timely  manner,  any  effect  on 
the  violator's  ability  to  continue  to  do  business,  the  degree 
of  culpability,  and  the  length  of  any  delay  in  undertaking 
efforts  to  comply;  and 

(C)  such  other  matters  as  justice  may  require. 

(d)  Definitions.— As  used  in  this  section,  the  terms  defined  in 
section  102  of  the  Communications  Assistance  for  Law  Enforce- 
ment Act  have  the  meanings  provided,  respectively,  in  such  section. 
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2341.  Definitions. 

2342.  Jurisdiction  of  court  of  appeals. 

2343.  Venue. 

2344.  Review  of  orders;  time;  notice;  contents  of  petitions;  service. 

2345.  Prehearing  conference. 

2346.  Certification  of  record  on  review. 

2347.  Petitions  to  review;  proceedings. 

2348.  Representation  in  proceeding;  intervention. 

2349.  Jurisdiction  of  the  proceeding. 

2350.  Review  in  Supreme  Court  on  certiorari  or  certification. 

2351.  Enforcement  of  orders  by  district  courts. 
[2353.  Repealed]. 

§2341.  Definitions 

As  used  in  this  chapter — 

(1)  "clerk"  means  the  clerk  of  the  court  in  which  the  peti- 
tion for  the  review  of  an  order,  reviewable  under  this  chapter, 
is  filed; 

(2)  "petitioner"  means  the  party  or  parties  by  whom  a  peti- 
tion to  review  an  order,  reviewable  under  this  chapter,  is  filed; 
and 

(3)  "agency"  means — 

(A)  the  Commission,  when  the  order  sought  to  be  re- 
viewed was  entered  by  the  Federal  Communications  Com- 
mission, the  Federal  Maritime  Commission,  or  the  Atomic 
Energy  Commission,  as  the  case  may  be; 

(B)  the  Secretary,  when  the  order  was  entered  by  the 
Secretary  of  Agriculture  or  the  Secretary  of  Transpor- 
tation; 

(C)  the  Administration,  when  the  order  was  entered  by 
the  JMaritime  Administration; 

(D)  the  Secretary,  when  the  order  is  under  section  812 
of  the  Fair  Housing  Act;  and 

(E)  the  Board,  when  the  order  was  entered  by  the  Sur- 
face Transportation  Board. 

§  2342.  Jurisdiction  of  court  of  appeals 

The  court  of  appeals  (other  than  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit)  has  exclusive  jurisdiction  to  enjoin, 
set  aside,  suspend  (in  whole  or  in  part),  or  to  determine  the  validity 
of— 

850 
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(1)  all  final  orders  of  the  Federal  Communication  Commis- 
sion made  reviewable  by  section  402(a)  of  title  47; 

(2)  all  final  orders  of  the  Secretary  of  Agriculture  made 
under  chapters  9  and  20A  of  title  7,  except  orders  issued  under 
sections  210(e),  217a,  and  499g(a)  of  title  7; 

(3)  all  rules,  regulations,  or  final  orders  of — 

(A)  the  Secretary  of  Transportation  issued  pursuant  to 
section  2,  9,  37,  or  41  of  the  Shipping  Act,  1916  (46  U.S.C. 
App.  802,  803,  808,  835,  839,  and  841a)  i  or  pursuant  to 
part  B  or  C  of  subtitle  IV  of  title  49;  and 

(B)  the  Federal  Maritime  Commission  issued  pursuant 
to— 

(i)  section  19  of  the  Merchant  Marine  Act,  1920 
(46  U.S.C.  App.  876); 

(ii)  section  14  or  17  of  the  Shipping  Act  of  1984 
(46  U.S.C.  App.  1713  or  1716);  or 

(iii)  section  2(d)  or  3(d)  of  the  Act  of  November  6, 
1966  (46  U.S.C.  App.  817d(d))  or  817e(d); 

(4)  all  final  orders  of  the  Atomic  Energy  Commission  made 
reviewable  by  section  2239  of  title  42; 

(5)  all  rules,  regulations,  or  final  orders  of  the  Surface 
Transportation  Board  made  reviewable  by  section  2321  of  this 
title; 

(6)  all  final  orders  under  section  812  of  the  Fair  Housing 
Act;  and 

(7)  all  final  agency  actions  described  in  section  20114(c)  of 
title  49. 

Jurisdiction  is  invoked  by  filing  a  petition  as  provided  by  section 
2344  of  this  title. 

§2343.  Venue 

The  venue  of  a  proceeding  under  this  chapter  is  in  the  judicial 
circuit  in  which  the  petitioner  resides  or  has  its  principal  office,  or 
in  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit. 

§2344.  Review  of  orders;  time;  notice;  contents  of  petition; 
service 

On  the  entry  of  a  final  order  reviewable  under  this  chapter,  the 
agency  shall  promptly  give  notice  thereof  by  service  or  publication 
in  accordance  with  its  rules.  Any  party  aggrieved  by  the  final  order 
may,  within  60  days  after  its  entry,  file  a  petition  to  review  the 
order  in  the  court  of  appeals  wherein  venue  lies.  The  action  shall 
be  against  the  United  States.  The  petition  shall  contain  a  concise 
statement  of — 

(1)  the  nature  of  the  proceedings  as  to  which  review  is 
sought; 

(2)  the  facts  on  which  venue  is  based; 

(3)  the  grounds  on  which  relief  sought;  and 

(4)  the  relief  prayed. 

The  petitioner  shall  attach  to  the  petition,  as  exhibits,  copies  of  the 
order,  report,  or  decision  of  the  agency.  The  clerk  shall  serve  a  true 


^So  in  original.  The  reference  to  "841a"  probably  should  not  appear. 
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copy  of  the  petition  on  the  agency  and  on  the  Attorney  General  by 
registered  mail,  with  request  for  a  return  receipt. 

§  2345.  Prehearing  conference 

The  court  of  appeals  may  hold  a  prehearing  conference  or  di- 
rect a  judge  of  the  court  to  hold  a  prehearing  conference. 

§  2346.  Certification  of  record  on  review 

Unless  the  proceeding  has  been  terminated  on  a  motion  to  dis- 
miss the  petition,  the  agency  shall  file  in  the  office  of  the  clerk  the 
record  on  review  as  provided  by  section  2112  of  this  title. 

§  2347.  Petitions  to  review;  proceedings 

(a)  Unless  determined  on  a  motion  to  dismiss,  petitions  to  re- 
view orders  reviewable  under  this  chapter  are  heard  in  the  court 
of  appeals  on  the  record  of  the  pleadings,  evidence  adduced  and 
proceedings  before  the  agency,  when  the  agency  has  held  a  hearing 
whether  or  not  required  to  do  so  by  law. 

(b)  When  the  agency  has  not  held  a  hearing  before  taking  the 
action  of  which  review  is  sought  by  the  petition,  the  court  of  ap- 
peals shall  determine  whether  a  hearing  is  required  by  law.  After 
that  determination,  the  court  shall — 

(1)  remand  the  proceedings  to  the  agency  to  hold  a  hear- 
ing, when  a  hearing  is  required  by  law; 

(2)  pass  on  the  issues  presented,  when  a  hearing  is  not  re- 
quired by  law  and  it  appears  from  the  pleadings  and  affidavits 
filed  by  the  parties  that  no  genuine  issue  of  material  fact  is 
presented;  or 

(3)  transfer  the  proceedings  to  a  district  court  for  the  dis- 
trict in  which  the  petitioner  resides  or  has  its  principal  office 
for  a  hearing  and  determination  as  if  the  proceedings  were 
originally  initiated  in  the  district  court,  when  a  hearing  is  not 
required  by  law  and  a  genuine  issue  of  material  fact  is  pre- 
sented. The  procedure  in  these  cases  in  the  district  court  is 
governed  by  the  Federal  Rules  of  Civil  Procedure. 

(c)  If  a  party  to  a  proceeding  to  review  applies  to  the  court  of 
appeals  in  which  the  proceeding  is  pending  for  leave  to  adduce 
additional  evidence  and  shows  to  the  satisfaction  of  the  court 
that— - 

(1)  the  additional  evidence  is  material;  and 

(2)  there  were  reasonable  grounds  for  failure  to  adduce  the 
evidence  before  the  agency; 

the  court  may  order  the  additional  evidence  and  any 
counterevidence  the  opposite  party  desires  to  offer  to  be  taken  by 
the  agency.  The  agency  may  modify  its  findings  of  fact,  or  make 
new  findings,  by  reason  of  the  additional  evidence  so  taken,  and 
may  modify  or  set  aside  its  order,  and  shall  file  in  the  court  the 
additional  evidence,  the  modified  findings  or  new  findings,  and  the 
modified  order  or  the  order  setting  aside  the  original  order. 

§  2348.  Representation  in  proceeding;  intervention 

The  Attorney  General  is  responsible  for  and  has  control  of  the 
interests  of  the  Government  in  all  court  proceedings  under  this 
chapter.  The  agency,  and  any  party  in  interest  in  the  proceeding 
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before  the  agency  whose  interests  will  be  affected  if  an  order  of  the 
agency  is  or  is  not  enjoined,  set  aside,  or  suspended,  may  appear 
as  parties  thereto  of  their  own  motion  and  as  of  right,  and  be  rep- 
resented by  counsel  in  any  proceeding  to  review  the  order.  Commu- 
nities, associations,  corporations,  firms,  and  individuals,  whose  in- 
terests are  affected  by  the  order  of  the  agency,  may  intervene  in 
any  proceeding  to  review  the  order.  The  Attorney  General  may  not 
dispose  of  or  discontinue  the  proceeding  to  review  over  the  objec- 
tion of  any  party  or  intervenor,  but  any  intervenor  may  prosecute, 
defend,  or  continue  the  proceeding  unaffected  by  the  action  or  inac- 
tion of  the  Attorney  General. 

§  2349.  Jurisdiction  of  the  proceeding 

(a)  The  court  of  appeals  has  jurisdiction  of  the  proceeding  on 
the  filing  and  service  of  a  petition  to  review.  The  court  of  appeals 
in  which  the  record  on  review  is  filed,  on  the  filing,  has  jurisdiction 
to  vacate  stay  orders  or  interlocutory  injunctions  previously 
granted  by  any  court,  and  has  exclusive  jurisdiction  to  make  and 
enter,  on  the  petition,  evidence,  and  proceedings  set  forth  in  the 
record  on  review,  a  judgment  determining  the  validity  of,  and  en- 
joining, setting  aside,  or  suspending,  in  whole  or  in  part,  the  order 
of  the  agency. 

(b)  The  filing  of  the  petition  to  review  does  not  of  itself  stay 
or  suspend  the  operation  of  the  order  of  the  agency,  but  the  court 
of  appeals  in  its  discretion  may  restrain  or  suspend,  in  whole  or  in 
part,  the  operation  of  the  order  pending  the  final  hearing  and 
determination  of  the  petition.  When  the  petitioner  makes  applica- 
tion for  an  interlocutory  injunction  restraining  or  suspending  the 
enforcement,  operation,  or  execution  of,  or  setting  aside,  in  whole 
or  in  part,  any  order  reviewable  under  this  chapter,  at  least  5  days' 
notice  of  the  hearing  thereon  shall  be  given  to  the  agency  and  to 
the  Attorney  General.  In  a  case  in  which  irreparable  damage  would 
otherwise  result  to  the  petitioner,  the  court  of  appeals  may,  on 
hearing,  after  reasonable  notice  to  the  agency  and  to  the  Attorney 
General,  order  a  temporary  stay  or  suspension,  in  whole  or  in  part, 
of  the  operation  of  the  order  of  the  agency  for  not  more  than  60 
days  from  the  date  of  the  order  pending  the  hearing  on  the  applica- 
tion for  the  interlocutory  injunction,  in  which  case  the  order  of  the 
court  of  appeals  shall  contain  a  specific  finding,  based  on  evidence 
submitted  to  the  court  of  appeals,  and  identified  by  reference 
thereto,  that  irreparable  damage  would  result  to  the  petitioner  and 
specifying  the  nature  of  the  damage.  The  court  of  appeals,  at  the 
time  of  hearing  the  application  for  an  interlocutory  injunction,  on 
a  like  finding,  may  continue  the  temporary  stay  or  suspension,  in 
whole  or  in  part,  until  decision  on  the  application. 

§2350.  Review  in  Supreme  Court  on  certiorari  or  certifi- 
cation 

(a)  An  order  granting  or  denying  an  interlocutory  injunction 
under  section  2349(b)  of  this  title  and  a  final  judgment  of  the  court 
of  appeals  in  a  proceeding  to  review  under  this  chapter  are  subject 
to  review  by  the  Supreme  Court  on  a  writ  of  certiorari  as  provided 
by  section  1254(1)  of  this  title.  Application  for  the  writ  shall  be 
made  within  45  days  after  entry  of  the  order  and  within  90  days 
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after  entry  of  the  judgment,  as  the  case  may  be.  The  United  States, 
the  agency,  or  an  aggrieved  party  may  file  a  petition  for  a  writ  of 
certiorari. 

(b)  The  provisions  of  section  1254(2)  of  this  title,  regarding  cer- 
tification, and  of  section  2101(f)  of  this  title,  regarding  stays,  also 
apply  to  proceedings  under  this  chapter. 

§2351.  Enforcement  of  orders  by  district  courts 

The  several  district  courts  have  jurisdiction  specifically  to  en- 
force, and  to  enjoin  and  restrain  any  person  from  violating  any 
order  issued  under  section  193  of  title  7. 


CHAPTER  180— ASSUMPTION  OF  CERTAIN 
CONTRACTUAL  OBLIGATIONS 

[§4001] 

Sec. 

4001.        Assumption  of  contractual  obligations  related  to  transfers  of  rights  in  mo- 
tion pictures. 

§4001.  Assumption    of    contractual    obligations    related    to 
transfers  of  rights  in  motion  pictures 

(a)  Assumption  of  Obligations. — (1)  In  the  case  of  a  transfer 
of  copyright  ownership  under  United  States  law  in  a  motion  picture 
(as  the  terms  "transfer  of  copyright  ownership"  and  "motion  pic- 
ture" are  defined  in  section  101  of  title  17)  that  is  produced  subject 
to  1  or  more  collective  bargaining  agreements  negotiated  under  the 
laws  of  the  United  States,  if  the  transfer  is  executed  on  or  after  the 
effective  date  of  this  chapter  and  is  not  limited  to  public  perform- 
ance rights,  the  transfer  instrument  shall  be  deemed  to  incorporate 
the  assumption  agreements  applicable  to  the  copyright  ownership 
being  transferred  that  are  required  by  the  applicable  collective  bar- 
gaining agreement,  and  the  transferee  shall  be  subject  to  the  obli- 
gations under  each  such  assumption  agreement  to  make  residual 
pa3rments  and  provide  related  notices,  accruing  after  the  effective 
date  of  the  transfer  and  applicable  to  the  exploitation  of  the  rights 
transferred,  and  any  remedies  under  each  such  assumption  agree- 
ment for  breach  of  those  obligations,  as  those  obligations  and  rem- 
edies are  set  forth  in  the  applicable  collective  bargaining  agree- 
ment, if — 

(A)  the  transferee  knows  or  has  reason  to  know  at  the  time 
of  the  transfer  that  such  collective  bargaining  agreement  was 
or  will  be  applicable  to  the  motion  picture;  or 

(B)  in  the  event  of  a  court  order  confirming  an  arbitration 
award  against  the  transferor  under  the  collective  bargaining 
agreement,  the  transferor  does  not  have  the  financial  ability  to 
satisfy  the  award  within  90  days  after  the  order  is  issued. 

(2)  For  purposes  of  paragraph  (1)(A),  "knows  or  has  reason  to 
know"  means  any  of  the  following: 

(A)  Actual  knowledge  that  the  collective  bargaining  agree- 
ment was  or  will  be  applicable  to  the  motion  picture. 

(B)(i)  Constructive  knowledge  that  the  collective  bar- 
gaining agreement  was  or  will  be  applicable  to  the  motion  pic- 
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ture,  arising  from  recordation  of  a  document  pertaining  to 
cop3rright  in  the  motion  picture  under  section  205  of  title  17  or 
from  publication,  at  a  site  available  to  the  public  on-line  that 
is  operated  by  the  relevant  union,  of  information  that  identifies 
the  motion  picture  as  subject  to  a  collective  bargaining  agree- 
ment with  that  union,  if  the  site  permits  commercially  reason- 
able verification  of  the  date  on  which  the  information  was 
available  for  access. 

(ii)  Clause  (i)  applies  only  if  the  transfer  referred  to  in  sub- 
section (a)(1)  occurs — 

(I)  after  the  motion  picture  is  completed,  or 

(II)  before  the  motion  picture  is  completed  and — 
(II)  before  the  motion  picture  is  completed  and — 

(aa)  within  18  months  before  the  filing  of  an  appli- 
cation for  copyright  registration  for  the  motion  picture 
under  section  408  of  title  17,  or 

(bb)   if  no    such    application   is   filed,    within    18 
months  before  the  first  publication  of  the  motion  pic- 
ture in  the  United  States. 
(C)  Awareness  of  other  facts  and  circumstances  pertaining 
to  a  particular  transfer  from  which  it  is  apparent  that  the  col- 
lective bargaining  agreement  was  or  will  be  applicable  to  the 
motion  picture. 

(b)  Scope  of  Exclusion  of  Transfers  of  Public  Perform- 
ance Rights. — For  purposes  of  this  section,  the  exclusion  under 
subsection  (a)  of  transfers  of  copyright  ownership  in  a  motion  pic- 
ture that  are  limited  to  public  performance  rights  includes  trans- 
fers to  a  terrestrial  broadcast  station,  cable  system,  or  programmer 
to  the  extent  that  the  station,  system,  or  programmer  is  func- 
tioning as  an  exhibitor  of  the  motion  picture,  either  by  exhibiting 
the  motion  picture  on  its  own  network,  system,  service,  or  station, 
or  by  initiating  the  transmission  of  an  exhibition  that  is  carried  on 
another  network,  system,  service,  or  station.  When  a  terrestrial 
broadcast  station,  cable  system,  or  programmer,  or  other  trans- 
feree, is  also  functioning  otherwise  as  a  distributor  or  as  a  producer 
of  the  motion  picture,  the  public  performance  exclusion  does  not  af- 
fect any  obligations  imposed  on  the  transferee  to  the  extent  that  it 
is  engaging  in  such  functions. 

(c)  Exclusion  for  Grants  of  Security  Interests.— Sub- 
section (a)  shall  not  apply  to — 

(1)  a  transfer  of  copyright  ownership  consisting  solely  of  a 
mortgage,  hypothecation,  or  other  security  interest;  or 

(2)  a  subsequent  transfer  of  the  copyright  ownership  se- 
cured by  the  security  interest  described  in  paragraph  (1)  by  or 
under  the  authority  of  the  secured  party,  including  a  transfer 
through  the  exercise  of  the  secured  party's  rights  or  remedies 
as  a  secured  party,  or  by  a  subsequent  transferee. 

The  exclusion  under  this  subsection  shall  not  affect  any  rights  or 
remedies  under  law  or  contract. 

(d)  Deferral  Pending  Resolution  of  Bona  Fide  Dispute.— 
A  transferee  on  which  obligations  are  imposed  under  subsection  (a) 
by  virtue  of  paragraph  (1)  of  that  subsection  may  elect  to  defer  per- 
formance of  such  obligations  that  are  subject  to  a  bona  fide  dispute 
between  a  union  and  a  prior  transferor  until  that  dispute  is  re- 
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solved,  except  that  such  deferral  shall  not  stay  accrual  of  any  iinion 
claims  due  under  an  applicable  collective  bargaining  agreement. 

(e)  Scope  of  Obligations  Determined  by  Private  Agree- 
ment.— Nothing  in  this  section  shall  expand  or  diminish  the  rights, 
obligations,  or  remedies  of  any  person  under  the  collective  bar- 
gaining agreements  or  assumption  agreements  referred  to  in  this 
section. 

(f)  Failure  To  Notify. — If  the  transferor  under  subsection  (a) 
fails  to  notify  the  transferee  under  subsection  (a)  of  applicable  col- 
lective bargaining  obligations  before  the  execution  of  the  trpnsier 
instrument,  and  subsection  (a)  is  made  applicable  to  the  trar  ee 
solely  by  virtue  of  subsection  (a)(1)(B),  the  transferor  shall  be  le 
to  the  transferee  for  any  damages  suffered  by  the  transferee  as  a 
result  of  the  failure  to  notify. 

(g)  Determination  of  Disputes  and  Claims. — Any  dispute 
concerning  the  application  of  subsections  (a)  through  (f)  shall  be 
determined  by  an  action  in  United  States  district  court,  and  the 
court  in  its  discretion  may  allow  the  recovery  of  full  costs  by  or 
against  any  party  and  may  also  award  a  reasonable  attorney's  fee 
to  the  prevailing  party  as  part  of  the  costs. 

(h)  Study. — The  Comptroller  General,  in  consultation  with  the 
Register  of  Copyrights,  shall  conduct  a  study  of  the  conditions  in 
the  motion  picture  industry  that  gave  rise  to  this  section,  and  the 
impact  of  this  section  on  the  motion  picture  industry.  The  Comp- 
troller General  shall  report  the  findings  of  the  study  to  the  Con- 
gress within  2  years  after  the  effective  date  of  this  chapter. 


CHAPTER  181  OF  TITLE  40  UNITED  STATES  CODE 


SUBTITLE  V— MISCELLANEOUS 


CHAPTER  181— TELECOMMUNICATIONS  ACCESSIBILITY 
FOR  HEARING-IMPAIRED  AND  SPEECH-IMPAIRED  IN- 
DIVIDUALS i 

Sec. 

18101.  Definitions. 

18102.  Federal  telecommunications  system. 

18103.  Research  and  development. 

18104.  TTY  installation  by  Congress. 

§18101.  Definitions 

In  this  chapter — 

(1)  Federal  agency. — The  term  "federal  agency"  has  the 
same  meaning  given  that  term  in  section  102  of  this  title. 

(2)  TTY.— The  term  "TTY'  means  a  text-telephone  used  in 
the  transmission  of  coded  signals  through  the  nationwide  tele- 
communications system. 

§  18102.  Federal  telecommunications  system 

(a)  Regulations  To  Ensure  Accessibility.— The  Adminis- 
trator of  General  Services,  after  consultation  with  the  Architectural 
and  Transportation  Barriers  Compliance  Board,  the  Interagency 
Committee  on  Computer  Support  of  Handicapped  Employees,  the 
Federal  Communications  Commission,  and  affected  federal  agen- 
cies, shall  prescribe  regulations  to  ensure  that  the  federal  tele- 
communications system  is  fully  accessible  to  hearing-impaired  and 
speech-impaired  individuals,  including  federal  employees,  for  com- 
munications with  and  within  federal  agencies. 

(b)  Federal  Relay  System. — The  Administrator  shall  provide 
for  the  continuation  of  the  existing  federal  relay  system  for  users 
of  TTTs. 

(c)  Directory. — The  Administrator  shall  assemble,  publish, 
and  maintain  a  directory  of  TTVs  and  other  devices  used  by  fed- 
eral agencies  to  comply  with  regulations  prescribed  under  sub- 
section (a). 


^This  chapter  replaces  the  Telecommunications  Accessability  Enhancement  Act  of  1988  (P.L. 
100-542;  October  28,  1988),  which  was  repealed  by  section  6(b)  of  PubUc  Law  107-217,  codifying 
title  40,  United  States  Code. 
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(d)  Publication  of  Access  Numbers.— The  Administrator 
shall  publish  access  numbers  of  TTTs  and  such  other  devices  in 
federal  agency  directories. 

(e)  Logo. — After  consultation  with  the  Board,  the  Adminis- 
trator shall  adopt  the  design  of  a  standard  logo  to  signify  the  pres- 
ence of  a  TTY  or  other  device  used  by  a  federal  agency  to  comply 
with  regulations  prescribed  under  subsection  (a). 

§  18103.  Research  and  development 

(a)  Support  for  Research. — The  Administrator  of  General 
Services,  in  consultation  with  the  Federal  Communications  Com- 
mission, shall  seek  to  promote  research  by  federal  agencies,  state 
agencies,  and  private  entities  to  reduce  the  cost  and  improve  the 
capabilities  of  telecommunications  devices  and  systems  that  pro- 
vide accessibility  to  hearing-impaired  and  speech-impaired  individ- 
uals. 

(b)  Planning  To  Assimilate  Technological  Develop- 
ments.— In  planning  future  alterations  to  and  modifications  of  the 
federal  telecommunications  system,  the  Administrator  shall  take 
into  account — 

(1)  modifications  that  the  Administrator  determines  are 
necessary  to  achieve  the  objectives  of  section  18102(a)  of  this 
title;  and 

(2)  technological  improvements  in  telecommunications  de- 
vices and  systems  that  provide  accessibility  to  hearing-im- 
paired and  speech-impaired  individuals. 

§  18104.  TTY  installation  by  Congress 

Each  House  of  Congress  shall  establish  a  policy  under  which 
Members  of  the  House  of  Representatives  and  the  Senate  may  ob- 
tain TTTs  for  use  in  communicating  with  hearing-impaired  and 
speech-impaired  individuals,  and  for  the  use  of  hearing-impaired 
and  speech-impaired  employees. 
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3501.  Purposes. 

3502.  Definitions. 

3503.  Office  of  Information  and  Regulatory  Affairs. 

3504.  Authority  and  functions  of  Director. 

3505.  Assignment  of  tasks  and  deadlines. 

3506.  Federal  agency  responsibilities. 

3507.  Public  information  collection  activities;  submission  to  Director;  approval 

and  delegation. 

3508.  Determination  of  necessity  for  information;  hearing. 

3509.  Designation  of  central  collection  agency. 

3510.  Cooperation  of  agencies  in  making  information  available. 

3511.  Establishment  and  operation  of  Government  Information  Locator  Service. 

3512.  Public  protection. 

3513.  Director  review  of  agency  activities;  reporting;  agency  response. 

3514.  Responsiveness  to  Congress. 

3515.  Administrative  powers. 

3516.  Rules  and  regulations. 

3517.  Consultation  with  other  agencies  and  the  public. 

3518.  Effect  on  existing  laws  and  regulations. 

3519.  Access  to  information. 

3520.  Establishment  of  task  force  on  information  collection  and  dissemination. 

3521.  Authorization  of  appropriations. 


SUBCHAPTER  I— FEDERAL  INFORMATION  POLICY 
3501.  Purposes 

The  purposes  of  this  subchapter  are  to — 

(1)  minimize  the  paperwork  burden  for  individuals,  small 
businesses,  educational  and  nonprofit  institutions.  Federal  con- 
tractors, State,  local  and  tribal  governments,  and  other  persons 
resulting  from  the  collection  of  information  by  or  for  the  Fed- 
eral Government; 

(2)  ensure  the  greatest  possible  public  benefit  from  and 
maximize  the  utility  of  information  created,  collected,  main- 
tained, used,  shared  and  disseminated  by  or  for  the  Federal 
Government; 

(3)  coordinate,  integrate,  and  to  the  extent  practicable  and 
appropriate,  make  uniform  Federal  information  resources  man- 
agement policies  and  practices  as  a  means  to  improve  the  pro- 


1  Paperwork  Reduction  Act  of  1980,  Public  Law  96-511,  94  Stat.  2812,  Dec.  11,  1980,  effective 
on  April  1,  1981. 
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ductivity,  efficiency,  and  effectiveness  of  Government  pro- 
grams, including  the  reduction  of  information  collection  bur- 
dens on  the  public  and  the  improvement  of  service  delivery  to 
the  public; 

(4)  improve  the  quality  and  use  of  Federal  information  to 
strengthen  decisionmaking,  accountability,  and  openness  in 
Government  and  society; 

(5)  minimize  the  cost  to  the  Federal  Government  of  the 
creation,  collection,  maintenance,  use,  dissemination,  and  dis- 
position of  information; 

(6)  strengthen  the  partnership  between  the  Federal  Gov- 
ernment and  State,  local,  and  tribal  governments  by  mini- 
mizing the  burden  and  maximizing  the  utility  of  information 
created,  collected,  maintained,  used,  disseminated,  and  re- 
tained by  or  for  the  Federal  Government; 

(7)  provide  for  the  dissemination  of  public  information  on 
a  timely  basis,  on  equitable  terms,  and  in  a  manner  that  pro- 
motes the  utility  of  the  information  to  the  public  and  makes 
effective  use  of  information  technology; 

(8)  ensure  that  the  creation,  collection,  maintenance,  use, 
dissemination,  and  disposition  of  information  by  or  for  the  Fed- 
eral Government  is  consistent  with  applicable  laws,  including 
laws  relating  to — 

(A)  privacy  and  confidentiality,  including  section  552a 
of  title  5; 

(B)  security  of  information,  including  section  11332  of 
title  40;  and 

(C)  access  to  information,  including  section  552  of  title 
5; 

(9)  ensure  the  integrity,  quality,  and  utility  of  the  Federal 
statistical  system; 

(10)  ensure  that  information  technology  is  acquired,  used, 
and  managed  to  improve  performance  of  agency  missions,  in- 
cluding the  reduction  of  information  collection  burdens  on  the 
public;  and 

(11)  improve  the  responsibility  and  accountability  of  the 
Office  of  Management  and  Budget  and  all  other  Federal  agen- 
cies to  Congress  and  to  the  public  for  implementing  the  infor- 
mation collection  review  process,  information  resources  man- 
agement, and  related  policies  and  guidelines  established  under 
this  subchapter. 

§3502.  Definitions 

As  used  in  this  subchapter — 

(1)  the  term  "agency"  means  any  executive  department, 
military  department.  Government  corporation.  Government 
controlled  corporation,  or  other  establishment  in  the  executive 
branch  of  the  Government  (including  the  Executive  Office  of 
the  President),  or  any  independent  regulatory  agency,  but  does 
not  include — 

(A)  the  Government  Accountability  Office; 

(B)  Federal  Election  Commission; 
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(C)  the  governments  of  the  District  of  Columbia  and  of 
the  territories  and  possessions  of  the  United  States,  and 
their  various  subdivisions;  or 

(D)  Government-owned  contractor-operated  faciHties, 
including  laboratories  engaged  in  national  defense  re- 
search and  production  activities; 

(2)  the  term  "burden"  means  time,  effort,  or  financial  re- 
sources expended  by  persons  to  generate,  maintain,  or  provide 
information  to  or  for  a  Federal  agency,  including  the  resources 
expended  for — 

(A)  reviewing  instructions; 

(B)  acquiring,  installing,  and  utilizing  technology  and 
systems; 

(C)  adjusting  the  existing  ways  to  comply  with  any 
previously  applicable  instructions  and  requirements; 

(D)  searching  data  sources; 

(E)  completing  and  reviewing  the  collection  of  informa- 
tion; and 

(F)  transmitting,  or  otherwise  disclosing  the  informa- 
tion; 

(3)  the  term  "collection  of  information" — 

(A)  means  the  obtaining,  causing  to  be  obtained,  solic- 
iting, or  requiring  the  disclosure  to  third  parties  or  the 
public,  of  facts  or  opinions  by  or  for  an  agency,  regardless 
of  form  or  format,  calling  for  either — 

(i)  answers  to  identical  questions  posed  to,  or  iden- 
tical reporting  or  recordkeeping  requirements  imposed 
on,  ten  or  more  persons,  other  than  agencies,  instru- 
mentalities, or  employees  of  the  United  States;  or 

(ii)  answers  to  questions  posed  to  agencies,  instru- 
mentalities, or  employees  of  the  United  States  which 
are  to  be  used  for  general  statistical  purposes;  and 

(B)  shall  not  include  a  collection  of  information  de- 
scribed under  section  3518(cXl); 

(4)  the  term  "Director"  means  the  Director  of  the  Office  of 
Management  and  Budget; 

(5)  the  term  "independent  regulatory  agency"  means  the 
Board  of  Governors  of  the  Federal  Reserve  System,  the  Com- 
modity Futures  Trading  Commission,  the  Consumer  Product 
Safety  Commission,  the  Federal  Communications  Commission, 
the  Federal  Deposit  Insurance  Corporation,  the  Federal  Energy 
Regulatory  Commission,  the  Federal  Housing  Finance  Board, 
the  Federal  Maritime  Commission,  the  Federal  Trade  Commis- 
sion, the  Interstate  Commerce  Commission,  the  Mine  Enforce- 
ment Safety  and  Health  Review  Commission,  the  National 
Labor  Relations  Board,  the  Nuclear  Regulatory  Commission, 
the  Occupational  Safety  and  Health  Review  Commission,  the 
Postal  Rate  Commission,  the  Securities  and  Exchange  Commis- 
sion, and  any  other  similar  agency  designated  by  statute  as  a 
Federal  independent  regulatory  agency  or  commission; 

(6)  the  term  "information  resources"  means  information 
and  related  resources,  such  as  personnel,  equipment,  funds, 
and  information  technology; 
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(7)  the  term  "information  resources  management"  means 
the  process  of  managing  information  resources  to  accomphsh 
agency  missions  and  to  improve  agency  performance,  including 
through  the  reduction  of  information  collection  burdens  on  the 
public; 

(8)  the  term  "information  system"  means  a  discrete  set  of 
information  resources  organized  for  the  collection,  processing, 
maintenance,  use,  sharing,  dissemination,  or  disposition  of 
information; 

(9)  the  term  "information  technology"  has  the  meaning 
given  that  term  in  section  11101  of  title  40  but  does  not  in- 
clude national  security  systems  as  defined  in  section  11103  of 
title  40; 

(10)  the  term  "person"  means  an  individual,  partnership, 
association,  corporation,  business  trust,  or  legal  representative, 
an  organized  group  of  individuals,  a  State,  territorial,  tribal,  or 
local  government  or  branch  thereof,  or  a  political  subdivision 
of  a  State,  territory,  tribal,  or  local  government  or  a  branch  of 
a  political  subdivision; 

(11)  the  term  "practical  utility"  means  the  ability  of  an 
agency  to  use  information,  particularly  the  capability  to  proc- 
ess such  information  in  a  timely  and  useful  fashion; 

(12)  the  term  "public  information"  means  any  information, 
regardless  of  form  or  format,  that  an  agency  discloses,  dissemi- 
nates, or  makes  available  to  the  public; 

(13)  the  term  "recordkeeping  requirement"  means  a 
requirement  imposed  by  or  for  an  agency  on  persons  to  main- 
tain specified  records,  including  a  requirement  to — 

(A)  retain  such  records; 

(B)  notify  third  parties,  the  Federal  Government,  or 
the  public  of  the  existence  of  such  records; 

(C)  disclose  such  records  to  third  parties,  the  Federal 
Government,  or  the  public;  or 

(D)  report  to  third  parties,  the  Federal  Government,  or 
the  public  regarding  such  records;  and 

(14)  the  term  "penalty"  includes  the  imposition  by  an 
agency  or  court  of  a  fine  or  other  punishment;  a  judgment  for 
monetary  damages  or  equitable  relief;  or  the  revocation,  sus- 
pension, reduction,  or  denial  of  a  license,  privilege,  right, 
grant,  or  benefit. 

§  3503.  Office  of  Information  and  Regulatory  Affairs 

(a)  There  is  established  in  the  Office  of  Management  and 
Budget  an  office  to  be  known  as  the  Office  of  Information  and  Reg- 
ulatory Affairs. 

(b)  There  shall  be  at  the  head  of  the  Office  an  Administrator 
who  shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate.  The  Director  shall  delegate  to  the 
Administrator  the  authority  to  administer  all  functions  under  this 
subchapter,  except  that  any  such  delegation  shall  not  relieve  the 
Director  of  responsibility  for  the  administration  of  such  functions. 
The  Administrator  shall  serve  as  principal  adviser  to  the  Director 
on  Federal  information  resources  management  policy. 
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§  3504.  Authority  and  functions  of  Director 

(a)(1)  The  Director  shall  oversee  the  use  of  information  re- 
sources to  improve  the  efficiency  and  effectiveness  of  governmental 
operations  to  serve  agency  missions,  including  burden  reduction 
and  service  delivery  to  the  public.  In  performing  such  oversight, 
the  Director  shall — 

(A)  develop,  coordinate  and  oversee  the  implementation  of 
Federal  information  resources  management  policies,  principles, 
standards,  and  guidelines;  and 

(B)  provide  direction  and  oversee — 

(i)  the  review  and  approval  of  the  collection  of  informa- 
tion and  the  reduction  of  the  information  collection  burden; 

(ii)  agency  dissemination  of  and  public  access  to  infor- 
mation; 

(iii)  statistical  activities; 

(iv)  records  management  activities; 

(v)  privacy,  confidentiality,  security,  disclosure,  and 
sharing  of  information;  and 

(vi)  the  acquisition  and  use  of  information  technology, 
including  alternative  information  technologies  that  provide 
for  electronic  submission,  maintenance,  or  disclosure  of 
information  as  a  substitute  for  paper  and  for  the  use  and 
acceptance  of  electronic  signatures. 
(2)  The  authority  of  the  Director  under  this  subchapter  shall 
be  exercised  consistent  with  applicable  law. 

(b)  With  respect  to  general  information  resources  management 
policy,  the  Director  shall — 

(1)  develop  and  oversee  the  implementation  of  uniform 
information  resources  management  policies,  principles,  stand- 
ards, and  guidelines; 

(2)  foster  greater  sharing,  dissemination,  and  access  to 
public  information,  including  through — 

(A)  the  use  of  the  Government  Information  Locator 
Service;  and 

(B)  the  development  and  utilization  of  common  stand- 
ards for  information  collection,  storage,  processing  and 
communication,  including  standards  for  security, 
interconnectivity  and  interoperability; 

(3)  initiate  and  review  proposals  for  changes  in  legislation, 
regulations,  and  agency  procedures  to  improve  information  re- 
sources management  practices; 

(4)  oversee  the  development  and  implementation  of  best 
practices  in  information  resources  management,  including 
training;  and 

(5)  oversee  agency  integration  of  program  and  manage- 
ment functions  with  information  resources  management  func- 
tions. 

(c)  With  respect  to  the  collection  of  information  and  the  control 
of  paperwork,  the  Director  shall — 

(1)  review  and  approve  proposed  agency  collections  of 
information; 

(2)  coordinate  the  review  of  the  collection  of  information 
associated  with  Federal  procurement  and  acquisition  by  the 
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Office  of  Information  and  Regulatory  Affairs  with  the  Office  of 
Federal  Procurement  Policy,  with  particular  emphasis  on  ap- 
plying information  technology  to  improve  the  efficiency  and 
effectiveness  of  Federal  procurement,  acquisition  and  payment, 
and  to  reduce  information  collection  burdens  on  the  public; 

(3)  minimize  the  Federal  information  collection  burden, 
with  particular  emphasis  on  those  individuals  and  entities 
most  adversely  affected; 

(4)  maximize  the  practical  utility  of  and  public  benefit 
from  information  collected  by  or  for  the  Federal  Government; 

(5)  establish  and  oversee  standards  and  guidelines  by 
which  agencies  are  to  estimate  the  burden  to  comply  with  a 
proposed  collection  of  information; 

(6)  publish  in  the  Federal  Register  and  make  available  on 
the  Internet  (in  consultation  with  the  Small  Business  Adminis- 
tration) on  an  annual  basis  a  list  of  the  compliance  assistance 
resources  available  to  small  businesses,  with  the  first  such 
publication  occurring  not  later  than  1  year  after  the  date  of 
enactment  of  the  Small  Business  Paperwork  Relief  Act  of  2002. 

(d)  With  respect  to  information  dissemination,  the  Director 
shall  develop  and  oversee  the  implementation  of  policies,  prin- 
ciples, standards,  and  guidelines  to — 

(1)  apply  to  Federal  agency  dissemination  of  public  infor- 
mation, regardless  of  the  form  or  format  in  which  such  infor- 
mation is  disseminated;  and 

(2)  promote  public  access  to  public  information  and  fulfill 
the  purposes  of  this  subchapter,  including  through  the  effective 
use  of  information  technology. 

(e)  With  respect  to  statistical  policy  and  coordination,  the  Di- 
rector shall — 

(1)  coordinate  the  activities  of  the  Federal  statistical  sys- 
tem to  ensure — 

(A)  the  efficiency  and  effectiveness  of  the  system;  and 

(B)  the  integrity,  objectivity,  impartiality,  utility,  and 
confidentiality  of  information  collected  for  statistical  pur- 
poses; 

(2)  ensure  that  budget  proposals  of  agencies  are  consistent 
with  system-wide  priorities  for  maintaining  and  improving  the 
quality  of  Federal  statistics  and  prepare  an  annual  report  on 
statistical  program  funding; 

(3)  develop  and  oversee  the  implementation  of  Govem- 
mentwide  policies,  principles,  standards,  and  guidelines 
concerning — 

(A)  statistical  collection  procedures  and  methods; 

(B)  statistical  data  classification; 

(C)  statistical  information  presentation  and  dissemina- 
tion; 

(D)  timely  release  of  statistical  data;  and 

(E)  such  statistical  data  sources  as  may  be  required 
for  the  administration  of  Federal  programs; 

(4)  evaluate  statistical  program  performance  and  agency 
compliance  with  Govemmentwide  policies,  principles,  stand- 
ards and  guidelines; 


865 U.S.  CODE  PROVISIONS Sec.  3504 

(5)  promote  the  sharing  of  information  collected  for  statis- 
tical purposes  consistent  with  privacy  rights  and  confiden- 
tiality pledges; 

(6)  coordinate  the  participation  of  the  United  States  in 
international  statistical  activities,  including  the  development  of 
comparable  statistics; 

(7)  appoint  a  chief  statistician  who  is  a  trained  and  experi- 
enced professional  statistician  to  carry  out  the  functions  de- 
scribed under  this  subsection; 

(8)  establish  an  Interagency  Council  on  Statistical  Policy  to 
advise  and  assist  the  Director  in  carrying  out  the  functions 
under  this  subsection  that  shall — 

(A)  be  headed  by  the  chief  statistician;  and 

(B)  consist  of — 

(i)  the  heads  of  the  major  statistical  programs; 
and 

(ii)  representatives  of  other  statistical  agencies 
under  rotating  membership;  and 

(9)  provide  opportunities  for  training  in  statistical  policy 
functions  to  employees  of  the  Federal  Government  under 
which — 

(A)  each  trainee  shall  be  selected  at  the  discretion  of 
the  Director  based  on  agency  requests  and  shall  serve 
under  the  chief  statistician  for  at  least  6  months  and  not 
more  than  1  year;  and 

(B)  all  costs  of  the  training  shall  be  paid  by  the  agency 
requesting  training. 

(f)  With  respect  to  records  management,  the  Director  shall — 

(1)  provide  advice  and  assistance  to  the  Archivist  of  the 
United  States  and  the  Administrator  of  General  Services  to 
promote  coordination  in  the  administration  of  chapters  29,  31, 
and  33  of  this  title  with  the  information  resources  management 
policies,  principles,  standards,  and  guidelines  established 
under  this  subchapter; 

(2)  review  compliance  by  agencies  with — 

(A)  the  requirements  of  chapters  29,  31,  and  33  of  this 
title;  and 

(B)  regulations  promulgated  by  the  Archivist  of  the 
United  States  and  the  Administrator  of  General  Services; 
and 

(3)  oversee  the  application  of  records  management  policies, 
principles,  standards,  and  guidelines,  including  requirements 
for  archiving  information  maintained  in  electronic  format,  in 
the  planning  and  design  of  information  systems. 

(g)  With  respect  to  privacy  and  security,  the  Director  shall — 

(1)  develop  and  oversee  the  implementation  of  policies, 
principles,  standards,  and  guidelines  on  privacy,  confiden- 
tiality, security,  disclosure  and  sharing  of  information  collected 
or  maintained  by  or  for  agencies;  and  ^ 

(2)  oversee  and  coordinate  compliance  with  sections  552 
and  552a  of  title  5,  sections  20  and  21  of  the  National  Institute 


1 A  second  "and"  at  the  end  of  subsection  (g)(1)  was  added  by  section  1005(c)(1)(A)  of  Public 
Law  107-296  (116  Stat.  2272)  and  was  omitted  to  reflect  the  probable  intent  of  Congress. 
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of  Standards  and  Technology  Act  (15  U.S.C.  278g-3  and  278g- 
4),  section  11331  of  title  40  and  subchapter  II  of  this  title  i  , 
and  related  information  management  laws,  and  ^ 
(h)  With  respect  to  Federal  information  technology,  the  Direc- 
tor shall — 

(1)  in  consultation  with  the  Director  of  the  National  Insti- 
tute of  Standards  and  Technology  and  the  Administrator  of 
General  Services — 

(A)  develop  and  oversee  the  implementation  of  policies, 
principles,  standards,  and  guidelines  for  information  tech- 
nology functions  and  activities  of  the  Federal  Government, 
including  periodic  evaluations  of  major  information  sys- 
tems; and 

(B)  oversee  the  development  and  implementation  of 
standards  under  section  11331  of  title  40; 

(2)  monitor  the  effectiveness  of,  and  compliance  with, 
directives  issued  under  subtitle  III  of  title  40  and  directives 
issued  under  section  322  of  title  40; 

(3)  coordinate  the  development  and  review  by  the  Office  of 
Information  and  Regulatory  Affairs  of  policy  associated  with 
Federal  procurement  and  acquisition  of  information  technology 
with  the  Office  of  Federal  Procurement  Policy; 

(4)  ensure,  through  the  review  of  agency  budget  proposals, 
information  resources  management  plans  and  other  means — 

(A)  agency  integration  of  information  resources  man- 
agement plans,  program  plans  and  budgets  for  acquisition 
and  use  of  information  technology;  and 

(B)  the  efficiency  and  effectiveness  of  inter-agency 
information  technology  initiatives  to  improve  agency  per- 
formance and  the  accomplishment  of  agency  missions;  and 

(5)  promote  the  use  of  information  technology  by  the  Fed- 
eral Government  to  improve  the  productivity,  efficiency,  and 
effectiveness  of  Federal  programs,  including  through  dissemi- 
nation of  public  information  and  the  reduction  of  information 
collection  burdens  on  the  public. 

§  3505.  Assignment  of  tasks  and  deadlines 

(a)  In  carrying  out  the  functions  under  this  subchapter,  the  Di- 
rector shall — 

(1)  in  consultation  with  agency  heads,  set  an  annual  Gov- 
ernmentwide  goal  for  the  reduction  of  information  collection 
burdens  by  at  least  10  percent  during  each  of  fiscal  years  1996 
and  1997  and  5  percent  during  each  of  fiscal  years  1998,  1999, 
2000,  and  2001,  and  set  annual  agency  goals  to — 

(A)  reduce  information  collection  burdens  imposed  on 
the  public  that — 

(i)  represent  the  maximum  practicable  opportunity 
in  each  agency;  and 


'So  in  original.  Probably  should  read  "this  chapter". 

2So  in  law.  Section  1005(c)(l)(B)(ii)  of  the  Homeland  Security  Act  of  2002  (P.L.  107-296;  116 
Stat.  2272 )  amended  this  paragraph  by  "striking  the  semicolon  and  inserting  a  period".  Should 
probably  have  stricken  ";  and". 
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(ii)  are  consistent  with  improving  agency  manage- 
ment of  the  process  for  the  review  of  collections  of 
information  established  under  section  3506(c);  and 
(B)    improve    information    resources    management    in 
ways  that  increase  the  productivity,  efficiency  and  effec- 
tiveness of  Federal  programs,  including  service  delivery  to 
the  public; 

(2)  with  selected  agencies  and  non-Federal  entities  on  a 
voluntary  basis,  conduct  pilot  projects  to  test  alternative  poli- 
cies, practices,  regulations,  and  procedures  to  fulfill  the  pur- 
poses of  this  subchapter,  particularly  with  regard  to  mini- 
mizing the  Federal  information  collection  burden;  and 

(3)  in  consultation  with  the  Administrator  of  General  Serv- 
ices, the  Director  of  the  National  Institute  of  Standards  and 
Technology,  the  Archivist  of  the  United  States,  and  the  Direc- 
tor of  the  Office  of  Personnel  Management,  develop  and  main- 
tain a  Govemmentwide  strategic  plan  for  information  re- 
sources management,  that  shall  include — 

(A)  a  description  of  the  objectives  and  the  means  by 
which  the  Federal  Government  shall  apply  information  re- 
sources to  improve  agency  and  program  performance; 

(B)  plans  for — 

(i)  reducing  information  burdens  on  the  public,  in- 
cluding reducing  such  burdens  through  the  elimi- 
nation of  duplication  and  meeting  shared  data  needs 
with  shared  resources; 

(ii)  enhancing  public  access  to  and  dissemination 
of,  information,  using  electronic  and  other  formats; 
and 

(iii)  meeting  the  information  technology  needs  of 
the  Federal  Government  in  accordance  with  the  pur- 
poses of  this  subchapter;  and 

(C)  a  description  of  progress  in  applying  information 
resources  management  to  improve  agency  performance  and 
the  accomplishment  of  missions. 

(b)  For  purposes  of  any  pilot  project  conducted  under  sub- 
section (a)(2),  the  Director  may,  after  consultation  with  the  agency 
head,  waive  the  application  of  any  administrative  directive  issued 
by  an  agency  with  which  the  project  is  conducted,  including  any 
directive  requiring  a  collection  of  information,  after  giving  timely 
notice  to  the  public  and  the  Congress  regarding  the  need  for  such 
waiver. 

(c)  Inventory  of  Information  Systems. — (1)  The  head  of 
each  agency  shall  develop  and  maintain  an  inventory  of  the  infor- 
mation systems  (including  national  security  systems)  operated  by 
or  under  the  control  of  such  agency; 

(2)  The  identification  of  information  systems  in  an  inventory 
under  this  subsection  shall  include  an  identification  of  the  inter- 
faces between  each  such  system  and  all  other  systems  or  networks, 
including  those  not  operated  by  or  under  the  control  of  the  agency; 

(3)  Such  inventory  shall  be — 

(A)  updated  at  least  annually; 

(B)  made  available  to  the  Comptroller  General;  and 
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(C)  used  to  support  information  resources  management, 
including — 

(i)  preparation  and  maintenance  of  the  inventory  of 
information  resources  under  section  3506(b)(4); 

(ii)  information  technology  planning,  budgeting,  acqui- 
sition, and  management  under  section  3506(h),  subtitle  III 
of  title  40,  and  related  laws  and  guidance; 

(iii)  monitoring,  testing,  and  evaluation  of  information 
security  controls  under  subchapter  II; 

(iv)  preparation  of  the  index  of  major  information  sys- 
tems required  under  section  552(g)  of  title  5,  United  States 
Code;  and 

(v)  preparation  of  information  system  inventories  re- 
quired for  records  management  under  chapters  21,  29,  31, 
and  33. 
(4)  The  Director  shall  issue  guidance  for  and  oversee  the  imple- 
mentation of  the  requirements  of  this  subsection. 

§  3506.  Federal  agency  responsibilities 

(a)(1)  The  head  of  each  agency  shall  be  responsible  for — 

(A)  carrying  out  the  agency's  information  resources  man- 
agement activities  to  improve  agency  productivity,  efRciency, 
and  effectiveness;  and 

(B)  complying  with  the  requirements  of  this  subchapter 
and  related  policies  established  by  the  Director. 

(2)(A)  Except  as  provided  under  subparagraph  (B),  the  head  of 
each  agency  shall  designate  a  Chief  Information  Officer  who  shall 
report  directly  to  such  agency  head  to  carry  out  the  responsibilities 
of  the  agency  under  this  subchapter. 

(B)  The  Secretary  of  the  Department  of  Defense  and  the  Sec- 
retary of  each  military  department  may  each  designate  Chief  Infor- 
mation Officers  who  shall  report  directly  to  such  Secretary  to  carry 
out  the  responsibilities  of  the  department  under  this  subchaptt-:  If 
more  than  one  Chief  Information  Officer  is  designated,  the  respec- 
tive duties  of  the  Chief  Information  Officers  shall  be  clearly  delin- 
eated. 

(3)  The  Chief  Information  Officer  designated  under  paragraph 
(2)  shall  head  an  office  responsible  for  ensuring  agency  compliance 
with  and  prompt,  efficient,  and  effective  implementation  of  the 
information  policies  and  information  resources  management 
responsibilities  established  under  this  subchapter,  includincr  the 
reduction  of  information  collection  burdens  on  the  public.  The  nief 
Information  Officer  and  employees  of  such  office  shall  be  selected 
with  special  attention  to  the  professional  qualifications  required  to 
administer  the  functions  described  under  this  subchapter. 

(4)  Each  agency  program  official  shall  be  responsible  and 
accountable  for  information  resources  assigned  to  and  supporting 
the  programs  under  such  official.  In  consultation  with  the  Chief 
Information  Officer  designated  under  paragraph  (2)  and  the  agency 
Chief  Financial  Officer  (or  comparable  official),  each  agency  pro- 
gram official  shall  define  program  information  needs  and  develop 
strategies,  systems,  and  capabilities  to  meet  those  needs. 

(b)  With  respect  to  general  information  resources  management, 
each  agency  shall — 


869 U.S.  CODE  PROVISIONS Sec.  3506 

(1)  manage  information  resources  to — 

(A)  reduce  information  collection  burdens  on  the  pub- 
lic; 

(B)  increase  program  efficiency  and  effectiveness;  and 

(C)  improve  the  integrity,  quality,  and  utility  of  infor- 
mation to  all  users  within  and  outside  the  agency,  includ- 
ing capabilities  for  ensuring  dissemination  of  public  infor- 
mation, public  access  to  government  information,  and  pro- 
tections for  privacy  and  security; 

(2)  in  accordance  with  guidance  by  the  Director,  develop 
and  maintain  a  strategic  information  resources  management 
plan  that  shall  describe  how  information  resources  manage- 
ment activities  help  accomplish  agency  missions; 

(3)  develop  and  maintain  an  ongoing  process  to — 

(A)  ensure  that  information  resources  management 
operations  and  decisions  are  integrated  with  organiza- 
tional planning,  budget,  financial  management,  human  re- 
sources management,  and  program  decisions; 

(B)  in  cooperation  with  the  agency  Chief  Financial  Of- 
ficer (or  comparable  official),  develop  a  full  and  accurate 
accounting  of  information  technology  expenditures,  related 
expenses,  and  results;  and 

(C)  establish  goals  for  improving  information  resources 
management's  contribution  to  program  productivity,  effi- 
ciency, and  effectiveness,  methods  for  measuring  progress 
towards  those  goals,  and  clear  roles  and  responsibilities  for 
achieving  those  goals; 

(4)  in  consultation  with  the  Director,  the  Administrator  of 
General  Services,  and  the  Archivist  of  the  United  States,  main- 
tain a  current  and  complete  inventory  of  the  agency's  informa- 
tion resources,  including  directories  necessary  to  fulfill  the 
requirements  of  section  3511  of  this  subchapter;  and 

(5)  in  consultation  with  the  Director  and  the  Director  of 
the  Office  of  Personnel  Management,  conduct  formal  training 
programs  to  educate  agency  program  and  management  officials 
about  information  resources  management. 

(c)  With  respect  to  the  collection  of  information  and  the  control 
of  paperwork,  each  agency  shall — 

(1)  establish  a  process  within  the  office  headed  by  the 
Chief  Information  Officer  designated  under  subsection  (a),  that 
is  sufficiently  independent  of  program  responsibility  to  evalu- 
ate fairly  whether  proposed  collections  of  information  should  be 
approved  under  this  subchapter,  to — 

(A)  review  each  collection  of  information  before  sub- 
mission to  the  Director  for  review  under  this  subchapter, 
including — 

(i)  an  evaluation  of  the  need  for  the  collection  of 
information; 

(ii)  a  functional  description  of  the  information  to 
be  collected; 

(iii)  a  plan  for  the  collection  of  the  information; 
(iv)  a  specific,  objectively  supported  estimate  of 
burden; 
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(v)  a  test  of  the  collection  of  information  through 
a  pilot  program,  if  appropriate;  and 

(vi)  a  plan  for  the  efficient  and  effective  manage- 
ment and  use  of  the  information  to  be  collected,  in- 
cluding necessary  resources; 

(B)  ensure  that  each  information  collection — 

(i)  is  inventoried,  displays  a  control  number  and, 
if  appropriate,  an  expiration  date; 

(ii)  indicates  the  collection  is  in  accordance  with 
the  clearance  requirements  of  section  3507;  and 

(iii)  informs  the  person  receiving  the  collection  of 
information  of — 

(I)  the  reasons  the  information  is  being  col- 
lected; 

(II)  the  way  such  information  is  to  be  used; 

(II)  the  way  such  information  is  to  be  used; 

(III)  an  estimate,  to  the  extent  practicable,  of 
the  burden  of  the  collection; 

(IV)  whether  responses  to  the  collection  of 
information  are  voluntary,  required  to  obtain  a 
benefit,  or  mandatory;  and 

(V)  the  fact  that  an  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required  to  re- 
spond to,  a  collection  of  information  unless  it  dis- 
plays a  valid  control  number;  and 

(C)  assess  the  information  collection  burden  of  pro- 
posed legislation  affecting  the  agency; 

(2)(A)  except  as  provided  under  subparagraph  (B)  or  sec- 
tion 3507(j),  provide  60-day  notice  in  the  Federal  Register,  and 
otherwise  consult  with  members  of  the  public  and  affected 
agencies  concerning  each  proposed  collection  of  information,  to 
solicit  comment  to — 

(i)  evaluate  whether  the  proposed  collection  of  infor- 
mation is  necessary  for  the  proper  performance  of  the  func- 
tions of  the  agency,  including  whether  the  information 
shall  have  practical  utility; 

(ii)  evaluate  the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of  information; 

(iii)  enhance  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 

(iv)  minimize  the  burden  of  the  collection  of  informa- 
tion on  those  who  are  to  respond,  including  through  the 
use  of  automated  collection  techniques  or  other  forms  of 
information  technology;  and 

(B)  for  any  proposed  collection  of  information  contained  in 
a  proposed  rule  (to  be  reviewed  by  the  Director  under  section 
3507(d)),  provide  notice  and  comment  through  the  notice  of 
proposed  rulemaking  for  the  proposed  rule  and  such  notice 
shall  have  the  same  purposes  specified  under  subparagraph 
(A)(i)  through  (iv); 

(3)  certify  (and  provide  a  record  supporting  such  certifi- 
cation, including  public  comments  received  by  the  agency)  that 
each  collection  of  information  submitted  to  the  Director  for  re- 
view under  section  3507 — 
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(A)  is  necessary  for  the  proper  performance  of  the 
functions  of  the  agency,  including  that  the  information  has 
practical  utility; 

(B)  is  not  unnecessarily  duplicative  of  information  oth- 
erwise reasonably  accessible  to  the  agency; 

(C)  reduces  to  the  extent  practicable  and  appropriate 
the  burden  on  persons  who  shall  provide  information  to  or 
for  the  agency,  including  with  respect  to  small  entities,  as 
defined  under  section  601(6)  of  title  5,  the  use  of  such  tech- 
niques as — 

(i)  establishing  differing  compliance  or  reporting 
requirements  or  timetables  that  take  into  account  the 
resources  available  to  those  who  are  to  respond; 

(ii)  the  clarification,  consolidation,  or  simplifica- 
tion of  compliance  and  reporting  requirements;  or 

(iii)  an  exemption  from  coverage  of  the  collection 
of  information,  or  any  part  thereof; 

(D)  is  written  using  plain,  coherent,  and  unambiguous 
terminology  and  is  understandable  to  those  who  are  to  re- 
spond; 

(E)  is  to  be  implemented  in  ways  consistent  and  com- 
patible, to  the  maximum  extent  practicable,  with  the  exist- 
ing reporting  and  recordkeeping  practices  of  those  who  are 
to  respond; 

(F)  indicates  for  each  recordkeeping  requirement  the 
length  of  time  persons  are  required  to  maintain  the 
records  specified; 

(G)  contains  the  statement  required  under  paragraph 
(l)(B)(iii); 

(H)  has  been  developed  by  an  office  that  has  planned 
and  allocated  resources  for  the  efficient  and  effective  man- 
agement and  use  of  the  information  to  be  collected,  includ- 
ing the  processing  of  the  information  in  a  manner  which 
shall  enhance,  where  appropriate,  the  utility  of  the  infor- 
mation to  agencies  and  the  public; 

(I)  uses  effective  and  efficient  statistical  survey  meth- 
odology appropriate  to  the  purpose  for  which  the  informa- 
tion is  to  be  collected;  and 

(J)  to  the  maximum  extent  practicable,  uses  informa- 
tion technology  to  reduce  burden  and  improve  data  quality, 
agency  efficiency  and  responsiveness  to  the  public;  and 
(4)  in  addition  to  the  requirements  of  this  chapter  regard- 
ing the  reduction  of  information  collection  burdens  for  small 
business  concerns  (as  defined  in  section  3  of  the  Small  Busi- 
ness Act  (15  U.S.C.  632)),  make  efforts  to  further  reduce  the 
information  collection  burden  for  small  business  concerns  with 
fewer  than  25  employees. 

(d)  With  respect  to  information  dissemination,   each   agency 
shall— 

(1)  ensure  that  the  public  has  timely  and  equitable  access 
to  the  agency's  public  information,  including  ensuring  such  ac- 
cess through — 
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(A)  encouraging  a  diversity  of  public  and  private 
sources  for  information  based  on  government  public  infor- 
mation; 

(B)  in  cases  in  which  the  agency  provides  public  infor- 
mation maintained  in  electronic  format,  providing  timely 
and  equitable  access  to  the  underlying  data  (in  whole  or  in 
part);  and 

(C)  agency  dissemination  of  public  information  in  an 
efficient,  effective,  and  economical  manner; 

(2)  regularly  solicit  and  consider  public  input  on  the  agen- 
cy's information  dissemination  activities; 

(3)  provide  adequate  notice  when  initiating,  substantially 
modifying,  or  terminating  significant  information  dissemina- 
tion products;  and 

(4)  not,  except  where  specifically  authorized  by  statute — 

(A)  establish  an  exclusive,  restricted,  or  other  distribu- 
tion arrangement  that  interferes  with  timely  and  equitable 
availability  of  public  information  to  the  public; 

(B)  restrict  or  regulate  the  use,  resale,  or  redissemina- 
tion  of  public  information  by  the  public; 

(C)  charge  fees  or  royalties  for  resale  or  redissemina- 
tion  of  public  information;  or 

(D)  establish  user  fees  for  public  information  that  ex- 
ceed the  cost  of  dissemination. 

(e)  With  respect  to  statistical  policy  and  coordination,  each 
agency  shall — 

(1)  ensure  the  relevance,  accuracy,  timeliness,  integrity, 
and  objectivity  of  information  collected  or  created  for  statistical 
purposes; 

(2)  inform  respondents  fully  and  accurately  about  the 
sponsors,  purposes,  and  uses  of  statistical  surveys  and  studies; 

(3)  protect  respondents'  privacy  and  ensure  that  disclosure 
policies  fully  honor  pledges  of  confidentiality; 

(4)  observe  Federal  standards  and  practices  for  data  collec- 
tion, analysis,  documentation,  sharing,  and  dissemination  of 
information; 

(5)  ensure  the  timely  publication  of  the  results  of  statis- 
tical surveys  and  studies,  including  information  about  the 
quality  and  limitations  of  the  surveys  and  studies;  and 

(6)  make  data  available  to  statistical  agencies  and  readily 
accessible  to  the  public. 

(D  With  respect  to  records  management,  each  agency  shall  im- 
plement and  enforce  applicable  policies  and  procedures,  including 
requirements  for  archiving  information  maintained  in  electronic 
format,  particularly  in  the  planning,  design  and  operation  of  infor- 
mation systems. 

(g)  With  respect  to  privacy  and  security,  each  agency  shall — 
(1)  implement  and  enforce  applicable  policies,  procedures, 

standards,  and  guidelines  on  privacy,  confidentiality,  security, 

disclosure  and  sharing  of  information  collected  or  maintained 

by  or  for  the  agency;  and  ^ 


lA  second  "and"  at  the  end  of  subsection  (gXl)  was  added  by  section  1005(c)(3)(Al  of  Public 
Law  107-296  (116  Stat.  2273)  and  was  omitted  to  reflect  the  probable  intent  of  Congress. 
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(2)  assume  responsibility  and  accountability  for  compliance 
with  and  coordinated  management  of  sections  552  and  552a  of 
title  5,  subchapter  II  of  this  chapter,  and  related  information 
management  laws. 

(h)  With  respect  to  Federal  information  technology,  each 
agency  shall — 

(1)  implement  and  enforce  applicable  Govemmentwide  and 
agency  information  technology  management  policies,  prin- 
ciples, standards,  and  guidelines; 

(2)  assume  responsibility  and  accountability  for  informa- 
tion technology  investments; 

(3)  promote  the  use  of  information  technology  by  the 
agency  to  improve  the  productivity,  efficiency,  and  effectiveness 
of  agency  programs,  including  the  reduction  of  information  col- 
lection burdens  on  the  public  and  improved  dissemination  of 
public  information; 

(4)  propose  changes  in  legislation,  regulations,  and  agency 
procedures  to  improve  information  technology  practices,  includ- 
ing changes  that  improve  the  ability  of  the  agency  to  use  tech- 
nology to  reduce  burden;  and 

(5)  assume  responsibility  for  maximizing  the  value  and  as- 
sessing and  managing  the  risks  of  major  information  systems 
initiatives  through  a  process  that  is — 

(A)  integrated  with  budget,  financial,  and  program 
management  decisions;  and 

(B)  used  to  select,  control,  and  evaluate  the  results  of 
major  information  systems  initiatives. 

(i)(l)  In  addition  to  the  requirements  described  in  subsection 
(c),  each  agency  shall,  with  respect  to  the  collection  of  information 
and  the  control  of  paperwork,  establish  1  point  of  contact  in  the 
agency  to  act  as  a  liaison  between  the  agency  and  small  business 
concerns  (as  defined  in  section  3  of  the  Small  Business  Act  (15 
U.S.C.  632)). 

(2)  Each  point  of  contact  described  under  paragraph  (1)  shall 
be  established  not  later  than  1  year  after  the  date  of  enactment  of 
the  Small  Business  Paperwork  Relief  Act  of  2002. 

§3507.  Public  information  collection  activities;  submission 
to  Director;  approval  and  delegation 

(a)  An  agency  shall  not  conduct  or  sponsor  the  collection  of 
information  unless  in  advance  of  the  adoption  or  revision  of  the  col- 
lection of  information — 

(1)  the  agency  has — 

(A)  conducted  the  review  established  under  section 
3506(c)(1); 

(B)  evaluated  the  public  comments  received  under  sec- 
tion 3506(c)(2); 

(C)  submitted  to  the  Director  the  certification  required 
under  section  3506(c)(3),  the  proposed  collection  of  infor- 
mation, copies  of  pertinent  statutory  authority,  regula- 
tions, and  other  related  materials  as  the  Director  may 
specify;  and 

(D)  published  a  notice  in  the  Federal  Register — 
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(i)  stating  that  the  agency  has  made  such  submis- 
sion; and 

(ii)  setting  forth — 

(I)  a  title  for  the  collection  of  information; 

(II)  a  summary  of  the  collection  of  informa- 
tion; 

(II)  a  summary  of  the  collection  of  informa- 
tion; 

(III)  a  brief  description  of  the  need  for  the 
information  and  the  proposed  use  of  the  informa- 
tion; 

(IV)  a  description  of  the  likely  respondents 
and  proposed  frequency  of  response  to  the  collec- 
tion of  information; 

(V)  an  estimate  of  the  burden  that  shall  result 
from  the  collection  of  information;  and 

(VI)  notice  that  comments  may  be  submitted 
to  the  agency  and  Director; 

(2)  the  Director  has  approved  the  proposed  collection  of 
information  or  approval  has  been  inferred,  under  the  provi- 
sions of  this  section;  and 

(3)  the  agency  has  obtained  from  the  Director  a  control 
number  to  be  displayed  upon  the  collection  of  information. 

(b)  The  Director  shall  provide  at  least  30  days  for  public  com- 
ment prior  to  making  a  decision  under  subsection  (c),  (d),  or  (h),  e.^ 
cept  as  provided  under  subsection  (j). 

(c)(1)  For  any  proposed  collection  of  information  not  containeu 
in  a  proposed  rule,  the  Director  shall  notify  the  agency  involved  of 
the  decision  to  approve  or  disapprove  the  proposed  collection  of 
information. 

(2)  The  Director  shall  provide  the  notification  under  paragraph 
(1),  within  60  days  after  receipt  or  publication  of  the  notice  under 
subsection  (a)(1)(D),  whichever  is  later. 

(3)  If  the  Director  does  not  notify  the  agency  of  a  denial  or  ap- 
proval within  the  60-day  period  described  under  paragraph  (2) — 

(A)  the  approval  may  be  inferred; 

(B)  a  control  number  shall  be  assigned  without  further 
delay;  and 

(C)  the  agency  may  collect  the  information  for  not  more 
than  1  year. 

(d)(1)  For  any  proposed  collection  of  information  contained  in 
a  proposed  rule — 

(A)  as  soon  as  practicable,  but  no  later  than  the  date  of 
publication  of  a  notice  of  proposed  rulemaking  in  the  Federal 
Register,  each  agency  shall  forward  to  the  Director  a  copy  of 
any  proposed  rule  which  contains  a  collection  of  information 
and  any  information  requested  by  the  Director  necessary  to 
make  the  determination  required  under  this  subsection;  and 

(B)  within  60  days  after  the  notice  of  proposed  rulemaking 
is  published  in  the  Federal  Register,  the  Director  may  file  pub- 
lic comments  pursuant  to  the  standards  set  forth  in  section 
3508  on  the  collection  of  information  contained  in  the  proposed 
rule; 
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(2)  When  a  final  rule  is  published  in  the  Federal  Register,  the 
agency  shall  explain — 

(A)  how  any  collection  of  information  contained  in  the  final 
rule  responds  to  the  comments,  if  any,  filed  by  the  Director  or 
the  public;  or 

(B)  the  reasons  such  comments  were  rejected. 

(3)  If  the  Director  has  received  notice  and  failed  to  comment 
on  an  agency  rule  within  60  days  after  the  notice  of  proposed  rule- 
making, the  Director  may  not  disapprove  any  collection  of  informa- 
tion specifically  contained  in  an  agency  rule. 

(4)  No  provision  in  this  section  shall  be  construed  to  prevent 
the  Director,  in  the  Director's  discretion — 

(A)  from  disapproving  any  collection  of  information  which 
was  not  specifically  required  by  an  agency  rule; 

(B)  from  disapproving  any  collection  of  information  con- 
tained in  an  agency  rule,  if  the  agency  failed  to  comply  with 
the  requirements  of  paragraph  (1)  of  this  subsection; 

(C)  from  disapproving  any  collection  of  information  con- 
tained in  a  final  agency  rule,  if  the  Director  finds  within  60 
days  after  the  publication  of  the  final  rule  that  the  agency's  re- 
sponse to  the  Director's  comments  filed  under  paragraph  (2)  of 
this  subsection  was  unreasonable;  or 

(D)  from  disapproving  any  collection  of  information  con- 
tained in  a  final  rule,  if — 

(i)  the  Director  determines  that  the  agency  has  sub- 
stantially modified  in  the  final  rule  the  collection  of  infor- 
mation contained  in  the  proposed  rule;  and 

(ii)  the  agency  has  not  given  the  Director  the  informa- 
tion required  under  paragraph  (1)  with  respect  to  the 
modified  collection  of  information,  at  least  60  days  before 
the  issuance  of  the  final  rule. 

(5)  This  subsection  shall  apply  only  when  an  agency  publishes 
a  notice  of  proposed  rulemaking  and  requests  public  comments. 

(6)  The  decision  by  the  Director  to  approve  or  not  act  upon  a 
collection  of  information  contained  in  an  agency  rule  shall  not  be 
subject  to  judicial  review. 

(e)(1)  Any  decision  by  the  Director  under  subsection  (c),  (d),  (h), 
or  (j)  to  disapprove  a  collection  of  information,  or  to  instruct  the 
agency  to  make  substantive  or  material  change  to  a  collection  of 
information,  shall  be  publicly  available  and  include  an  explanation 
of  the  reasons  for  such  decision. 

(2)  Any  written  communication  between  the  Administrator  of 
the  Office  of  Information  and  Regulatory  Affairs,  or  any  employee 
of  the  Office  of  Information  and  Regulatory  Affairs,  and  an  agency 
or  person  not  employed  by  the  Federal  Government  concerning  a 
proposed  collection  of  information  shall  be  made  available  to  the 
public. 

(3)  This  subsection  shall  not  require  the  disclosure  of — 

(A)  any  information  which  is  protected  at  all  times  by  pro- 
cedures established  for  information  which  has  been  specifically 
authorized  under  criteria  established  by  an  Executive  order  or 
an  Act  of  Congress  to  be  kept  secret  in  the  interest  of  national 
defense  or  foreign  policy;  or 
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(B)  any  communication  relating  to  a  collection  of  informa- 
tion which  is  not  approved  under  this  subchapter,  the  disclo- 
sure   of   which    could    lead    to    retaliation    or    discrimination 
against  the  communicator. 
(0(1)  An  independent  regulatory  agency  which  is  administered 

by  2  or  more  members  of  a  commission,  board,  or  similar  body,  may 

by  majority  vote  void — 

(A)  any  disapproval  by  the  Director,  in  whole  or  in  part, 
of  a  proposed  collection  of  information  of  that  agency;  or 

(B)  an  exercise  of  authority  under  subsection  (d)  of  section 
3507  concerning  that  agency. 

(2)  The  agency  shall  certify  each  vote  to  void  such  disapproval 
or  exercise  to  the  Director,  and  explain  the  reasons  for  such  vote. 
The  Director  shall  without  further  delay  assign  a  control  number 
to  such  collection  of  information,  and  such  vote  to  void  the  dis- 
approval or  exercise  shall  be  valid  for  a  period  of  3  years. 

(g)  The  Director  may  not  approve  a  collection  of  information  for 
a  period  in  excess  of  3  years. 

(h)(1)  If  an  agency  decides  to  seek  extension  of  the  Director's 
approval  granted  for  a  currently  approved  collection  of  information, 
the  agency  shall — 

(A)  conduct  the  review  established  under  section  3506(c), 
including  the  seeking  of  comment  from  the  public  on  the  con- 
tinued need  for,  and  burden  imposed  by  the  collection  of  infor- 
mation; and 

(B)  after  having  made  a  reasonable  effort  to  seek  public 
comment,  but  no  later  than  60  days  before  the  expiration  date 
of  the  control  number  assigned  by  the  Director  for  the  cur- 
rently approved  collection  of  information,  submit  the  collection 
of  information  for  review  and  approval  under  this  section, 
which  shall  include  an  explanation  of  how  the  agency  has  used 
the  information  that  it  has  collected. 

(2)  If  under  the  provisions  of  this  section,  the  Director  dis- 
approves a  collection  of  information  contained  in  an  existing  rule, 
or  recommends  or  instructs  the  agency  to  make  a  substantive  or 
material  change  to  a  collection  of  information  contained  in  an  exist- 
ing rule,  the  Director  shall — 

(A)  publish  an  explanation  thereof  in  the  Federal  Register; 
and 

(B)  instruct  the  agency  to  undertake  a  rulemaking  within 
a  reasonable  time  limited  to  consideration  of  changes  to  the 
collection  of  information  contained  in  the  rule  and  thereafter  to 
submit  the  collection  of  information  for  approval  or  disapproval 
under  this  subchapter. 

(3)  An  agency  may  not  make  a  substantive  or  material  modi- 
fication to  a  collection  of  information  after  such  collection  has  been 
approved  by  the  Director,  unless  the  modification  has  been  sub- 
mitted to  the  Director  for  review  and  approval  under  this  sub- 
chapter. 

(i)(l)  If  the  Director  finds  that  a  senior  official  of  an  agency 
designated  under  section  3506(a)  is  sufficiently  independent  of  pro- 
gram responsibility  to  evaluate  fairly  whether  proposed  collections 
of  information  should  be  approved  and  has  sufficient  resources  to 
carry  out  this  responsibility  effectively,  the  Director  may,  by  rule 
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in  accordance  with  the  notice  and  comment  provisions  of  chapter 
5  of  title  5,  United  States  Code,  delegate  to  such  official  the  author- 
ity to  approve  proposed  collections  of  information  in  specific  pro- 
gram areas,  for  specific  purposes,  or  for  all  agency  purposes. 

(2)  A  delegation  by  the  Director  under  this  section  shall  not 
preclude  the  Director  from  reviewing  individual  collections  of  infor- 
mation if  the  Director  determines  that  circumstances  warrant  such 
a  review.  The  Director  shall  retain  authority  to  revoke  such  delega- 
tions, both  in  general  and  with  regard  to  any  specific  matter.  In 
acting  for  the  Director,  any  official  to  whom  approval  authority  has 
been  delegated  under  this  section  shall  comply  fully  with  the  rules 
and  regulations  promulgated  by  the  Director. 

(j)(l)  The  agency  head  may  request  the  Director  to  authorize 
a  collection  of  information,  if  an  agency  head  determines  that — 

(A)  a  collection  of  information — 

(i)  is  needed  prior  to  the  expiration  of  time  periods  estab- 
lished under  this  subchapter;  and 

(ii)  is  essential  to  the  mission  of  the  agency;  and 

(B)  the  agency  cannot  reasonably  comply  with  the  provi- 
sions of  this  subchapter  because — 

(i)  public  harm  is  reasonably  likely  to  result  if  normal 

clearance  procedures  are  followed; 

fii)  an  unanticipated  event  has  occurred;  or 

(iii)  the  use  of  normal  clearance  procedures  is  reasonably 

likely  to  prevent  or  disrupt  the  collection  of  information  or  is 

reasonably  likely  to  cause  a  statutory  or  court  ordered  deadline 

to  be  missed. 

(2)  The  Director  shall  approve  or  disapprove  any  such  author- 
ization request  within  the  time  requested  by  the  agency  head  and, 
if  approved,  shall  assign  the  collection  of  information  a  control 
number.  Any  collection  of  information  conducted  under  this  sub- 
section may  be  conducted  without  compliance  with  the  provisions 
of  this  subchapter  for  a  maximum  of  180  days  after  the  date  on 
which  the  Director  received  the  request  to  authorize  such  collec- 
tion. 

§3508.  Determination  of  necessity  for  information;  hearing 

Before  approving  a  proposed  collection  of  information,  the  Di- 
rector shall  determine  whether  the  collection  of  information  by  the 
agency  is  necessary  for  the  proper  performance  of  the  functions  of 
the  agency,  including  whether  the  information  shall  have  practical 
utility.  Before  making  a  determination  the  Director  may  give  the 
agency  and  other  interested  persons  an  opportunity  to  be  heard  or 
to  submit  statements  in  writing.  To  the  extent,  if  any,  that  the  Di- 
rector determines  that  the  collection  of  information  by  an  agency 
is  unnecessary  for  any  reason,  the  agency  may  not  engage  in  the 
collection  of  information. 

§  3509.  Designation  of  central  collection  agency 

The  Director  may  designate  a  central  collection  agency  to  ob- 
tain information  for  two  or  more  agencies  if  the  Director  deter- 
mines that  the  needs  of  such  agencies  for  information  will  be  ade- 
quately served  by  a  single  collection  agency,  and  such  sharing  of 
data  is  not  inconsistent  with  applicable  law.  In  such  cases  the  Di- 
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rector  shall  prescribe  (with  reference  to  the  collection  of  informa- 
tion) the  duties  and  functions  of  the  collection  agency  so  designated 
and  of  the  agencies  for  which  it  is  to  act  as  agent  (including  reim- 
bursement for  costs).  While  the  designation  is  in  effect,  an  agency 
covered  by  the  designation  may  not  obtain  for  itself  information  for 
the  agency  which  is  the  duty  of  the  collection  agency  to  obtain.  The 
Director  may  modify  the  desi^ation  from  time  to  time  as  cir- 
cumstances require.  The  authority  to  designate  under  this  section 
is  subject  to  the  provisions  of  section  3507(f)  of  this  subchapter. 

§3510.  Cooperation    of    agencies    in    making    information 
available 

(a)  The  Director  may  direct  an  agency  to  make  available  to  an- 
other agency,  or  an  agency  may  make  available  to  another  agency, 
information  obtained  by  a  collection  of  information  if  the  disclosure 
is  not  inconsistent  with  applicable  law. 

(b)(1)  If  information  obtained  by  an  agency  is  released  by  that 
agency  to  another  agency,  all  the  provisions  of  law  (including  pen- 
alties) that  relate  to  the  unlawful  disclosure  of  information  apply 
to  the  officers  and  employees  of  the  agency  to  which  information 
is  released  to  the  same  extent  and  in  the  same  manner  as  the  pro- 
visions apply  to  the  officers  and  employees  of  the  agency  which 
originally  obtained  the  information. 

(2)  The  officers  and  employees  of  the  agency  to  which  the  infor- 
mation is  released,  in  addition,  shall  be  subject  to  the  same  provi- 
sions of  law,  including  penalties,  relating  to  the  unlawful  disclosure 
of  information  as  if  the  information  had  been  collected  directly  by 
that  agency. 

§3511.  Establishment  and  operation  of  Government  Infor- 
mation Locator  Service 

(a)  In  order  to  assist  agencies  and  the  public  in  locating  infor- 
mation and  to  promote  information  sharing  and  equitable  access  by 
the  public,  the  Director  shall — 

(1)  cause  to  be  established  and  maintained  a  distributed 
agency-based  electronic  Government  Information  Locator  Serv- 
ice (hereafter  in  this  section  referred  to  as  the  "Service"),  which 
shall  identify  the  major  information  systems,  holdings,  and  dis- 
semination products  of  each  agency; 

(2)  require  each  agency  to  establish  and  maintain  an 
agency  information  locator  service  as  a  component  of,  and  to 
support  the  establishment  and  operation  of  the  Service; 

(3)  in  cooperation  with  the  Archivist  of  the  United  States, 
the  Administrator  of  General  Services,  the  Public  Printer,  and 
the  Librarian  of  Congress,  establish  an  interagency  committee 
to  advise  the  Secretary  of  Commerce  on  the  development  of 
technical  standards  for  the  Service  to  ensure  compatibility, 
promote  information  sharing,  and  uniform  access  by  the  public; 

(4)  consider  public  access  and  other  user  needs  in  the 
establishment  and  operation  of  the  Service; 

(5)  ensure  the  security  and  integrity  of  the  Service,  includ- 
ing measures  to  ensure  that  only  information  which  is  in- 
tended to  be  disclosed  to  the  public  is  disclosed  through  the 
Service;  and 
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(6)  periodically  review  the  development  and  effectiveness 
of  the  Service  and  make  recommendations  for  improvement,  in- 
cluding other  mechanisms  for  improving  public  access  to  Fed- 
eral agency  public  information, 
(b)  This  section  shall  not  apply  to  operational  files  as  defined 

by  the  Central  IntelHgence  Agency  Information  Act  (50  U.S.C.  431 

et  seq.). 

§  3512.  Public  protection 

(a)  Notwithstanding  any  other  provision  of  law,  no  person  shall 
be  subject  to  any  penalty  for  failing  to  comply  with  a  collection  of 
information  that  is  subject  to  this  subchapter  if — 

(1)  the  collection  of  information  does  not  display  a  valid 
control  number  assigned  by  the  Director  in  accordance  with 
this  subchapter;  or 

(2)  the  agency  fails  to  inform  the  person  who  is  to  respond 
to  the  collection  of  information  that  such  person  is  not  required 
to  respond  to  the  collection  of  information  unless  it  displays  a 
valid  control  number. 

(b)  The  protection  provided  by  this  section  may  be  raised  in  the 
form  of  a  complete  defense,  bar,  or  otherwise  at  any  time  during 
the  agency  administrative  process  or  judicial  action  applicable 
thereto. 

§3513.  Director    review     of    agency     activities;     reporting; 
agency  response 

(a)  In  consultation  with  the  Administrator  of  General  Services, 
the  Archivist  of  the  United  States,  the  Director  of  the  National  In- 
stitute of  Standards  and  Technology,  and  the  Director  of  the  Office 
of  Personnel  Management,  the  Director  shall  periodically  review  se- 
lected agency  information  resources  management  activities  to  as- 
certain the  efficiency  and  effectiveness  of  such  activities  to  improve 
agency  performance  and  the  accomplishment  of  agency  missions. 

(b)  Each  agency  having  an  activity  reviewed  under  subsection 
(a)  shall,  within  60  days  after  receipt  of  a  report  on  the  review,  pro- 
vide a  written  plan  to  the  Director  describing  steps  (including  mile- 
stones) to — 

(1)  be  taken  to  address  information  resources  management 
problems  identified  in  the  report;  and 

(2)  improve  agency  performance  and  the  accomplishment 
of  agency  missions. 

§  3514.  Responsiveness  to  Congress 

(a)(1)  The  Director  shall— 

(A)  keep  the  Congress  and  congressional  committees  fully 
and  currently  informed  of  the  major  activities  under  this  sub- 
chapter; and 

(B)  submit  a  report  on  such  activities  to  the  President  of 
the  Senate  and  the  Speaker  of  the  House  of  Representatives 
annually  and  at  such  other  times  as  the  Director  determines 
necessary. 

(2)  The  Director  shall  include  in  any  such  report  a  description 
of  the  extent  to  which  agencies  have — 
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(A)  reduced  information  collection  burdens  on  the  public, 
including — 

(i)  a  summary  of  accomplishments  and  planned  initia- 
tives to  reduce  collection  of  information  burdens; 

(ii)  a  list  of  all  violations  of  this  subchapter  and  of  any 
rules,  guidelines,  policies,  and  procedures  issued  pursuant 
to  this  subchapter; 

(iii)  a  list  of  any  increase  in  the  collection  of  informa- 
tion burden,  including  the  authority  for  each  such  coller 
tion;  and 

(iv)  a  list  of  agencies  that  in  the  preceding  ye?-  did 
not  reduce  information  collection  burdens  in  accor  mce 
with  section  3505(a)(1),  a  list  of  the  programs  and  statu- 
tory responsibilities  of  those  agencies  that  precluded  that 
reduction,  and  recommendations  to  assist  those  agencies  to 
reduce  information  collection  burdens  in  accordance  with 
that  section; 

(B)  improved  the  quality  and  utility  of  statistical  informa- 
tion; 

(C)  improved  public  access  to  Government  information; 
and 

(D)  improved  program  performance  and  the  accomplish- 
ment of  agency  missions  through  information  resources  man- 
agement. 

(b)  The  preparation  of  any  report  required  by  this  section  shall 
be  based  on  performance  results  reported  by  the  agencies  and  shall 
not  increase  the  collection  of  information  burden  on  persons  outside 
the  Federal  Government. 

§  3515.  Administrative  powers 

Upon  the  request  of  the  Director,  each  agency  (other  than  an 
independent  regulatory  agency)  shall,  to  the  extent  practicable, 
make  its  services,  personnel,  and  facilities  available  to  the  Director 
for  the  performance  of  functions  under  this  subchapter. 

§  3516.  Rules  and  regulations 

The  Director  shall  promulgate  rules,  regulations,  or  procedures 
necessary  to  exercise  the  authority  provided  by  this  subchapter. 

§3517.  Consultation  with  other  agencies  and  the  public 

(a)  In  developing  information  resources  management  policies, 
plans,  rules,  regulations,  procedures,  and  guidelines  and  in  review- 
ing collections  of  information,  the  Director  shall  provide  interested 
agencies  and  persons  early  and  meaningful  opportunity  to  com- 
ment. 

(b)  Any  person  may  request  the  Director  to  review  any  collec- 
tion of  information  conducted  by  or  for  an  agency  to  determine,  if, 
under  this  subchapter,  a  person  shall  maintain,  provide,  or  disclose 
the  information  to  or  for  the  agency.  Unless  the  request  is  frivo- 
lous, the  Director  shall,  in  coordination  with  the  agency  responsible 
for  the  collection  of  information — 

(1)  respond  to  the  request  within  60  days  after  receiving 
the  request,  unless  such  period  is  extended  by  the  Director  to 
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a  specified  date  and  the  person  making  the  request  is  given  no- 
tice of  such  extension;  and 

(2)  take  appropriate  remedial  action,  if  necessary. 

§  3518.  Effect  on  existing  laws  and  regulations 

(a)  Except  as  otherwise  provided  in  this  subchapter,  the  au- 
thority of  an  agency  under  any  other  law  to  prescribe  policies, 
rules,  regulations,  and  procedures  for  Federal  information  re- 
sources management  activities  is  subject  to  the  authority  of  the  Di- 
rector under  this  subchapter. 

(b)  Nothing  in  this  subchapter  shall  be  deemed  to  affect  or  re- 
duce the  authority  of  the  Secretary  of  Commerce  or  the  Director  of 
the  Office  of  Management  and  Budget  pursuant  to  Reorganization 
Plan  No.  1  of  1977  (as  amended)  and  Executive  order,  relating  to 
telecommunications  and  information  policy,  procurement  and  man- 
agement of  telecommunications  and  information  systems,  spectrum 
use,  and  related  matters. 

(c)(1)  Except  as  provided  in  paragraph  (2),  this  subchapter 
shall  not  apply  to  the  collection  of  information — 

(A)  during  the  conduct  of  a  Federal  criminal  investigation 
or  prosecution,  or  during  the  disposition  of  a  particular  crimi- 
nal matter; 

(B)  during  the  conduct  of — 

(i)  a  civil  action  to  which  the  United  States  or  any  official 
or  agency  thereof  is  a  party;  or 

(ii)  an  administrative  action  or  investigation  involving  an 
agency  against  specific  individuals  or  entities; 

(C)  by  compulsory  process  pursuant  to  the  Antitrust  Civil 
Process  Act  and  section  13  of  the  Federal  Trade  Commission 
Improvements  Act  of  1980;  or 

(D)  during  the  conduct  of  intelligence  activities  as  defined 
in  section  3.4(e)  of  Executive  Order  No.  12333,  issued  Decem- 
ber 4,  1981,  or  successor  orders,  or  during  the  conduct  of 
cryptologic  activities  that  are  communications  security  activi- 
ties. 

(2)  This  subchapter  applies  to  the  collection  of  information  dur- 
ing the  conduct  of  general  investigations  (other  than  information 
collected  in  an  antitrust  investigation  to  the  extent  provided  in  sub- 
paragraph (C)  of  paragraph  (1))  undertaken  with  reference  to  a  cat- 
egory of  individuals  or  entities  such  as  a  class  of  licensees  or  an 
entire  industry. 

(d)  Nothing  in  this  subchapter  shall  be  interpreted  as  increas- 
ing or  decreasing  the  authority  conferred  by  sections  11331  and 
11332  of  title  40  on  the  Secretary  of  Commerce  or  the  Director  of 
the  Office  of  Management  and  Budget. 

(e)  Nothing  in  this  subchapter  shall  be  interpreted  as  increas- 
ing or  decreasing  the  authority  of  the  President,  the  Office  of  Man- 
agement and  Budget  or  the  Director  thereof,  under  the  laws  of  the 
United  States,  with  respect  to  the  substantive  policies  and  pro- 
grams of  departments,  agencies  and  offices,  including  the  sub- 
stantive authority  of  any  Federal  agency  to  enforce  the  civil  rights 
laws. 
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§  3519.  Access  to  information 

Under  the  conditions  and  procedures  prescribed  in  section  716 
of  title  31,  the  Director  and  personnel  in  the  Office  of  Information 
and  Regulatory  Affairs  shall  furnish  such  information  as  the  Comp- 
troller General  may  require  for  the  discharge  of  the  responsibilities 
of  the  Comptroller  General.  For  the  purpose  of  obtaining  such 
information,  the  Comptroller  General  or  representatives  thereof 
shall  have  access  to  all  books,  documents,  papers  and  records, 
regardless  of  form  or  format,  of  the  Office. 

§  3520.  Establishment  of  task  force  on  information  collection 
and  dissemination 

(a)  There  is  established  a  task  force  to  study  the  feasibility  of 
streamlining  requirements  with  respect  to  small  business  concerns 
regarding  collection  of  information  and  strengthening  dissemina- 
tion of  information  (in  this  section  referred  to  as  the  "task  force"). 

(b)(1)  The  Director  shall  determine — 

(A)  subject  to  the  minimum  requirements  under  paragraph 
(2),  the  number  of  representatives  to  be  designated  under  each 
subparagraph  of  that  paragraph;  and 

(B)  the  agencies  to  be  represented  under  paragraph  (2)(K). 
(2)  After  all  determinations  are  made  under  paragraph  (1),  the 

members  of  the  task  force  shall  be  designated  by  the  head  of  each 
applicable  department  or  agency,  and  include — 

(A)  1  representative  of  the  Director,  who  shall  convene  and 
chair  the  task  force; 

(B)  not  less  than  2  representatives  of  the  Department  of 
Labor,  including  1  representative  of  the  Bureau  of  Labor  Sta- 
tistics and  1  representative  of  the  Occupational  Safety  and 
Health  Administration; 

(C)  not  less  than  1  representative  of  the  Environmental 
Protection  Agency; 

(D)  not  less  than  1  representative  of  the  Department  of 
Transportation; 

(E)  not  less  than  1  representative  of  the  Office  of  Advocacy 
of  the  Small  Business  Administration; 

(F)  not  less  than  1  representative  of  the  Internal  Revenue 
Service; 

(G)  not  less  than  2  representatives  of  the  Department  of 
Health  and  Human  Services,  including  1  representative  of  the 
Centers  for  Medicare  and  Medicaid  Services; 

(H)  not  less  than  1  representative  of  the  Department  of 
Agriculture; 

(I)  not  less  than  1  representative  of  the  Department  of  the 
Interior; 

(J)  not  less  than  1  representative  of  the  General  Services 
Administration;  and 

(K)  not  less  than  1  representative  of  each  of  2  agencies  not 
represented  by  representatives  described  under  subparagraphs 
(A)  through  (J). 
(c)  The  task  force  shall — 

(1)  identify  ways  to  integrate  the  collection  of  information 
across  Federal  agencies  and  programs  and  examine  the  feasi- 
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bility  and  desirability  of  requiring  each  agency  to  consolidate 
requirements  regarding  collections  of  information  with  respect 
to  small  business  concerns  within  and  across  agencies,  without 
negatively  impacting  the  effectiveness  of  underlying  laws  and 
regulations  regarding  such  collections  of  information,  in  order 
that  each  small  business  concern  may  submit  all  information 
required  by  the  agency — 

(A)  to  1  point  of  contact  in  the  agency; 

(B)  in  a  single  format,  such  as  a  single  electronic  re- 
porting system,  with  respect  to  the  agency;  and 

(C)  with  synchronized  reporting  for  information  sub- 
missions having  the  same  frequency,  such  as  synchronized 
quarterly,  semiannual,  and  annual  reporting  dates; 

(2)  examine  the  feasibility  and  benefits  to  small  businesses 
of  publishing  a  list  by  the  Director  of  the  collections  of  informa- 
tion applicable  to  small  business  concerns  (as  defined  in  sec- 
tion 3  of  the  Small  Business  Act  (15  U.S.C.  632)),  organized— 

(A)  by  North  American  Industry  Classification  System 
code; 

(B)  by  industrial  sector  description;  or 

(C)  in  another  manner  by  which  small  business  con- 
cerns can  more  easily  identify  requirements  with  which 
those  small  business  concerns  are  expected  to  comply; 

(3)  examine  the  savings,  including  cost  savings,  and  de- 
velop recommendations  for  implementing — 

(A)  systems  for  electronic  submissions  of  information 
to  the  Federal  Government;  and 

(B)  interactive  reporting  systems,  including  compo- 
nents that  provide  immediate  feedback  to  assure  that  data 
being  submitted — 

(i)  meet  requirements  of  format;  and 
(ii)  are  within  the  range  of  acceptable  options  for 
each  data  field; 

(4)  make  recommendations  to  improve  the  electronic  dis- 
semination of  information  collected  under  Federal  require- 
ments; 

(5)  recommend  a  plan  for  the  development  of  an  inter- 
active Govemmentwide  system,  available  through  the  Internet, 
to  allow  each  small  business  to — 

(A)  better  understand  which  Federal  requirements  re- 
garding collection  of  information  (and,  when  possible, 
which  other  Federal  regulatory  requirements)  apply  to 
that  particular  business;  and 

(B)  more  easily  comply  with  those  Federal  require- 
ments; and 

(6)  in  carrying  out  this  section,  consider  opportunities  for 
the  coordination — 

(A)  of  Federal  and  State  reporting  requirements;  and 

(B)  among  the  points  of  contact  described  under  sec- 
tion 3506(i),  such  as  to  enable  agencies  to  provide  small 
business  concerns  with  contacts  for  information  collection 
requirements  for  other  agencies. 

(d)  The  task  force  shall — 
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(1)  by  publication  in  the  Federal  Register,  provide  notice 
and  an  opportunity  for  public  comment  on  each  report  in  draft 
form;  and 

(2)  make  provision  in  each  report  for  the  inclusion  of — 

(A)  any  additional  or  dissenting  views  of  task  force 
members;  and 

(B)  a  summary  of  significant  public  comments. 

(e)  Not  later  than  1  year  after  the  date  of  enactment  of  the 
Small  Business  Paperwork  Relief  Act  of  2002,  the  task  force  shall 
submit  a  report  of  its  findings  under  subsection  (c)  (1),  (2),  and  (3) 
to— 

(1)  the  Director; 

(2)  the  chairpersons  and  ranking  minority  members  of — 

(A)  the  Committee  on  Governmental  Affairs  and  the 
Committee  on  Small  Business  and  Entrepreneurship  of  the 
Senate;  and 

(B)  the  Committee  on  Government  Reform  and  the 
Committee  on  Small  Business  of  the  House  of  Representa- 
tives; and 

(3)  the  Small  Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  designated  under  section  30(b)  of 
the  Small  Business  Act  (15  U.S.C.  657(b)). 

(D  Not  later  than  2  years  after  the  date  of  enactment  of  the 
Small  Business  Paperwork  Relief  Act  of  2002,  the  task  force  shall 
submit  a  report  of  its  findings  under  subsection  (c)  (4)  and  (5)  to — 

(1)  the  Director; 

(2)  the  chairpersons  and  ranking  minority  members  of — 

(A)  the  Committee  on  Governmental  Affairs  and  the 
Committee  on  Small  Business  and  Entrepreneurship  of  the 
Senate;  and 

(B)  the  Committee  on  Government  Reform  and  the 
Committee  on  Small  Business  of  the  House  of  Representa- 
tives; and 

(3)  the  Small  Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  designated  under  section  30(b)  of 
the  Small  Business  Act  (15  U.S.C.  657(b)). 

(g)  The  task  force  shall  terminate  after  completion  of  its  work. 

(h)  In  this  section,  the  term  "small  business  concern"  has  the 
meaning  given  under  section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

§3521.  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  to  the  Office  of  Infor- 
mation and  Regulatory  Affairs  to  carry  out  the  provisions  of  this 
subchapter,  and  for  no  other  purpose,  $8,000,000  for  each  of  the  fis- 
cal years  1996,  1997,  1998,  1999,  2000,  and  2001. 
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TITLE  XVII— GOVERNMENT  PAPERWORK  ELIMINATION  ACT 

SEC.  1701.  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Government  Paperwork  Elimi- 
nation Act". 

SEC.  1702.  AUTHORITY  OF  OMB  TO  PROVIDE  FOR  ACQUISITION  AND 
USE  OF  ALTERNATIVE  INFORMATION  TECHNOLOGIES  BY 
EXECUTIVE  AGENCIES. 

Section  3504(a)(l)(B)(vi)  of  title  44,  United  States  Code,  is 
amended  to  read  as  follows: 

[Executed  in  preceding  materials] 

SEC.  1703.  PROCEDURES  FOR  USE  AND  ACCEPTANCE  OF  ELECTRONIC 
SIGNATURES  BY  EXECUTIVE  AGENCIES. 

(a)  In  General. — In  order  to  fulfill  the  responsibihty  to  admin- 
ister the  functions  assigned  under  chapter  35  of  title  44,  United 
States  Code,  the  provisions  of  the  Clinger-Cohen  Act  of  1996  (divi- 
sions D  and  E  of  Pubhc  Law  104-106)  and  the  amendments  made 
by  that  Act,  and  the  provisions  of  this  title,  the  Director  of  the  Of- 
fice of  Management  and  Budget  shall,  in  consultation  with  the  Na- 
tional Telecommunications  and  Information  Administration  and 
not  later  than  18  months  after  the  date  of  enactment  of  this  Act, 
develop  procedures  for  the  use  and  acceptance  of  electronic  signa- 
tures by  Executive  agencies. 

(b)  Requirements  for  Procedures. — (1)  The  procedures 
developed  under  subsection  (a) — 

(A)  shall  be  compatible  with  standards  and  technology  for 
electronic  signatures  that  are  generally  used  in  commerce  and 
industry  and  by  State  governments; 

(B)  may  not  inappropriately  favor  one  industry  or  tech- 
nology; 

(C)  shall  ensure  that  electronic  signatures  are  as  reliable 
as  is  appropriate  for  the  purpose  in  question  and  keep  intact 
the  information  submitted; 

(D)  shall  provide  for  the  electronic  acknowledgment  of  elec- 
tronic forms  that  are  successfully  submitted;  and 

(E)  shall,  to  the  extent  feasible  and  appropriate,  require  an 
Executive  agency  that  anticipates  receipt  by  electronic  means 
of  50,000  or  more  submittals  of  a  particular  form  to  take  all 
steps  necessary  to  ensure  that  multiple  methods  of  electronic 
signatures  are  available  for  the  submittal  of  such  form. 

(2)  The  Director  shall  ensure  the  compatibility  of  the  proce- 
dures under  paragraph  (1)(A)  in  consultation  with  appropriate  pri- 


1  Title  XVII  of  the  Omnibus  Consolidated  and  Emergency  Supplemental  Appropriation  Act, 
1999  (Public  Law  105-277,  112  Stat.  2681-749,  44  U.S.C.  3504  note). 
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vate  bodies  and  State  government  entities  that  set  standards  for 
the  use  and  acceptance  of  electronic  signatures. 

SEC.  1704.  DEADLINE  FOR  IMPLEMENTATION  BY  EXECUTIVE  AGEN- 
CIES OF  PROCEDURES  FOR  USE  AND  ACCEPTANCE  OF 
ELECTRONIC  SIGNATURES. 

In  order  to  fulfill  the  responsibility  to  administer  the  functions 
assigned  under  chapter  35  of  title  44,  United  States  Code,  the  pro- 
visions of  the  Clinger-Cohen  Act  of  1996  (divisions  D  and  E  of  Pub- 
lic Law  104—106)  and  the  amendments  made  by  that  Act,  and  the 
provisions  of  this  title,  the  Director  of  the  Office  of  Management 
and  Budget  shall  ensure  that,  commencing  not  later  than  five  years 
after  the  date  of  enactment  of  this  Act,  Executive  agencies 
provide — 

(1)  for  the  option  of  the  electronic  maintenance,  submis- 
sion, or  disclosure  of  information,  when  practicable  as  a  sub- 
stitute for  paper;  and 

(2)  for  the  use  and  acceptance  of  electronic  signatures, 
when  practicable. 

SEC.  1705.  ELECTRONIC  STORAGE  AND  FILING  OF  EMPLOYMENT 
FORMS. 

In  order  to  fulfill  the  responsibility  to  administer  the  functions 
assigned  under  chapter  35  of  title  44,  United  States  Code,  the  pro- 
visions of  the  Clinger-Cohen  Act  of  1996  (divisions  D  and  E  of  Pub- 
lic Law  104-106)  and  the  amendments  made  by  that  Act,  and  the 
provisions  of  this  title,  the  Director  of  the  Office  of  Management 
and  Budget  shall,  not  later  than  18  months  after  the  date  of  enact- 
ment of  this  Act,  develop  procedures  to  permit  private  employers 
to  store  and  file  electronically  with  Executive  agencies  forms  con- 
taining information  pertaining  to  the  employees  of  such  employers. 
SEC.  1706.  STUDY  ON  USE  OF  ELECTRONIC  SIGNATURES. 

(a)  Ongoing  Study  Required.— In  order  to  fulfill  the  responsi- 
bility to  administer  the  functions  assigned  under  chapter  35  of  title 
44,  United  States  Code,  the  provisions  of  the  Clinger-Cohen  Act  of 
1996  (divisions  D  and  E  of  Pubhc  Law  104-106)  and  the  amend- 
ments made  by  that  Act,  and  the  provisions  of  this  title,  the  Direc- 
tor of  the  Office  of  Management  and  Budget  shall,  in  cooperation 
with  the  National  Telecommunications  and  Information  Adminis- 
tration, conduct  an  ongoing  study  of  the  use  of  electronic  signatures 
under  this  title  on — 

(1)  paperwork  reduction  and  electronic  commerce; 

(2)  individual  privacy;  and 

(3)  the  security  and  authenticity  of  transactions. 

(b)  Reports. — The  Director  shall  submit  to  Congress  on  a  peri- 
odic basis  a  report  describing  the  results  of  the  study  carried  out 
under  subsection  (a). 

SEC.  1707.  ENFORCEABILITY  AND  LEGAL  EFFECT  OF  ELECTRONIC 
RECORDS. 

Electronic  records  submitted  or  maintained  in  accordance  with 
procedures  developed  under  this  title,  or  electronic  signatures  or 
other  forms  of  electronic  authentication  used  in  accordance  with 
such  procedures,  shall  not  be  denied  legal  effect,  vahdity,  or 
enforceability  because  such  records  are  in  electronic  form. 
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SEC.  1708.  DISCLOSURE  OF  INFORMATION. 

Except  as  provided  by  law,  information  collected  in  the  provi- 
sion of  electronic  signature  services  for  communications  with  an 
executive  agency,  as  provided  by  this  title,  shall  only  be  used  or 
disclosed  by  persons  who  obtain,  collect,  or  maintain  such  informa- 
tion as  a  business  or  government  practice,  for  the  purpose  of  facili- 
tating such  communications,  or  with  the  prior  affirmative  consent 
of  the  person  about  whom  the  information  pertains. 
SEC.  1709.  APPLICATION  WITH  INTERNAL  REVENUE  LAWS. 

No  provision  of  this  title  shall  apply  to  the  Department  of  the 
Treasury  or  the  Internal  Revenue  Service  to  the  extent  that  such 
provision — 

(1)  involves  the  administration  of  the  internal  revenue 
laws;  or 

(2)  conflicts  with  any  provision  of  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of  1998  or  the  Internal 
Revenue  Code  of  1986. 

SEC.  1710.  DEFINITIONS. 

For  purposes  of  this  title: 

(1)  Electronic  signature.— The  term  "electronic  signa- 
ture" means  a  method  of  signing  an  electronic  message  that — 

(A)  identifies  and  authenticates  a  particular  person  as 
the  source  of  the  electronic  message;  and 

(B)  indicates  such  person's  approval  of  the  information 
contained  in  the  electronic  message. 

(2)  Executive  agency. — The  term  "Executive  agency"  has 
the  meaning  given  that  term  in  section  105  of  title  5,  United 
States  Code. 
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SEC.  146.  [47  U.S.C.  701  note]  INTELSAT. 

(a)  Policy. — The  Congress  declares  that  it  is  the  pohcy  of  the 
United  States — 

(1)  as  a  party  to  the  International  Telecommunications 
Satellite  Organization  (hereafter  in  this  section  referred  to  as 
"Intelsat"),  to  foster  and  support  the  global  commercial  commu- 
nications satellite  system  owned  and  operated  by  Intelsat' 

(2)  to  make  available  to  consumers  a  variety  of  c 
nications  satellite  services  utilizing  the  space  segment  fa 

of  Intelsat  and  any  additional  such  facilities  which  are  louix^ 
to  be  in  the  national  interest  and  which — 

(A)  are  technically  compatible  with  the  use  of  the 
radio  frequency  spectrum  and  orbital  space  by  the  existing 
or  planned  Intelsat  space  segment,  and 

(B)  avoid  significant  economic  harm  to  the  global  sys- 
tem of  Intelsat;  and 

(3)  to  authorize  use  and  operation  of  any  additional  space 
segment  facilities  only  if  the  obligations  of  the  United  States 
under  article  XlV(d)  of  the  Intelsat  Agreement  have  been  met. 

(b)  Preconditions  for  Intelsat  Consultation.— Before  con- 
sulting with  Intelsat  for  purposes  of  coordination  of  any  separate 
international  telecommunications  satellite  system  under  article 
XlV(d)  of  the  Intelsat  Agreement,  the  Secretary  of  State  shall — 

(1)  in  coordination  with  the  Secretary  of  Commerce,  ensure 
that  any  proposed  separate  international  satellite  tele- 
communications system  comply  with  the  executive  branch  con- 
ditions established  pursuant  to  the  Presidential  Determination 
No.  85-2;  and 

(2)  ensure  that  one  or  more  foreign  authorities  have  au- 
thorized the  use  of  such  system  consistent  with  such  condi- 
tions. 

(c)  Amendment  of  Intelsat  Agreement. — (1)  The  Secretary 
of  State  shall  consult  with  the  United  States  signatory  to  Intelsat 
and  the  Secretary  of  Commerce  regarding  the  appropriate  scope 
and  character  of  a  modification  to  article  V(d)  of  the  Intelsat  Agree- 
ment which  would  permit  Intelsat  to  establish  cost-based  rates  for 
individual  traffic  routes,  as  exceptional  circumstances  warrant, 
paying  particular  attention  to  the  need  for  avoiding  significant  eco- 
nomic harm  to  the  global  system  of  Intelsat  as  well  as  United 
States  national  and  foreign  policy  interests. 

(2XA)  To  ensure  that  rates  established  by  Intelsat  for  such 
routes  are  cost-based,  the  Secretary  of  State,  in  consultation  with 
the  Secretary  of  Commerce  and  the  Chairman  of  the  Federal  Com- 


1  Public  Law  99-93,  99  Stat.  405,  425,  sec.  146,  Aug.  16,  1985. 
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munications  Commission,  shall  instruct  the  United  States  signa- 
tory to  Intelsat  to  ensure  that  sufficient  documentation,  including 
documentation  regarding  revenues  and  costs,  is  provided  by 
Intelsat  so  as  to  verify  that  such  rates  are  in  fact  cost-based. 

(B)  To  the  maximum  extent  possible,  such  documentation  will 
be  made  available  to  interested  parties  on  a  timely  basis. 

(3)  Pursuant  to  the  consultation  under  paragraph  (1)  and  tak- 
ing the  steps  prescribed  in  paragraph  (2)  to  provide  documentation, 
the  United  States  shall  support  an  appropriate  modification  to  arti- 
cle V(d)  of  the  Intelsat  Agreement  to  accomplish  the  purpose  de- 
scribed in  paragraph  (1). 

(d)  Congressional  Consultation.— In  the  event  that,  after 
United  States  consultation  with  Intelsat  for  the  purposes  of  coordi- 
nation under  article  XlV(d)  of  the  Intelsat  Agreement  for  the  estab- 
lishment of  a  separate  international  telecommunications  satellite 
system,  the  Assembly  of  Parties  of  Intelsat  fails  to  recommend  such 
a  separate  system,  and  the  President  determines  to  pursue  the  es- 
tablishment of  a  separate  system  notwithstanding  the  Assembly's 
failure  to  approve  such  system,  the  Secretary  of  State,  after  con- 
sultation with  the  Secretary  of  Commerce,  shall  submit  to  the  Con- 
gress a  detailed  report  which  shall  set  forth — 

(1)  the  foreign  policy  reasons  for  the  President's  deter- 
mination, and 

(2)  a  plan  for  minimizing  any  negative  effects  of  the  Presi- 
dent's action  on  Intelsat  and  on  United  States  foreign  policy  in- 
terests. 

(e)  Notification  to  Federal  Communications  Commis- 
sion.— In  the  event  the  Secretary  of  State  submits  a  report  under 
subsection  (d),  the  Secretary,  60  calendar  days  after  the  receipt  by 
the  Congress  of  such  report,  shall  notify  the  Federal  Communica- 
tions Commission  as  to  whether  the  United  States  obligations 
under  article  XlV(d)  of  the  Intelsat  Agreement  have  been  met. 

(f)  Implementation. — In  implementing  the  provisions  of  this 
section,  the  Secretary  of  State  shall  act  in  accordance  with  Execu- 
tive order  12046. 

(g)  Definition. — For  the  purposes  of  this  section,  the  term 
"separate  international  telecommunications  satellite  system"  or 
"separate  system"  means  a  system  of  one  or  more  telecommuni- 
cations satellites  separate  from  the  Intelsat  space  segment  which 
is  established  to  provide  international  telecommunications  services 
between  points  within  the  United  States  and  points  outside  the 
United  States,  except  that  such  term  shall  not  include  any  satellite 
or  system  of  satellites  established — 

(1)  primarily  for  domestic  telecommunications  purposes 
and  which  incidentally  provides  services  on  an  ancillary  basis 
to  points  outside  the  jurisdiction  of  the  United  States  but  with- 
in the  western  hemisphere,  or 

(2)  solely  for  unique  governmental  purposes. 


ANTI-DRUG  ABUSE  ACT  OF  1986 1 

SEC.  3451.  [47  U.S.C.  312a]  COMMUNICATIONS. 

The  Federal  Communications  Commission  may  revoke  any  pri- 
vate operator's  license  issued  to  any  person  under  the  Commurjca- 
tions  Act  of  1934  (47  U.S.C.  151  et  seq.)  who  is  found  to  have  wil^ 
fully  used  said  license  for  the  purpose  of  distributing,  or  assi-nng 
in  the  distribution  of,  any  controlled  substance  in  violation  oi  any 
provision  of  Federal  law.  In  addition,  the  Federal  Communications 
Commission  may,  upon  the  request  of  an  appropriate  Federal  law 
enforcement  agency,  assist  in  the  enforcement  of  Federal  law  pro- 
hibiting the  use  or  distribution  of  any  controlled  substance  where 
communications  equipment  within  the  jurisdiction  of  the  Federal 
Communications  Commission  under  the  Communications  Act  of 
1934  is  willfully  being  used  for  purposes  of  distributing,  or  assist- 
ing in  the  distribution  of,  any  such  substance. 


'Public  Law  99-570,  100  Stat.  3207-103,  Oct.  27,  1986. 
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TITLE  VI— RURAL  BROADBAND  ACCESS 

SEC.  601.   [7  U.S.C.  950bb]  ACCESS  TO  BROADBAND  TELECOMMUNI- 
CATIONS SERVICES  IN  RURAL  AREAS. 

(a)  Purpose. — The  purpose  of  this  section  is  to  provide  loans 
and  loan  guarantees  to  provide  funds  for  the  costs  of  the  construc- 
tion, improvement,  and  acquisition  of  facilities  and  equipment  for 
broadband  service  in  eligible  rural  communities. 

(b)  Definitions. — In  this  section: 

(1)  Broadband  service. — The  term  "broadband  service" 
means  any  technology  identified  by  the  Secretary  as  having  the 
capacity  to  transmit  data  to  enable  a  subscriber  to  the  service 
to  originate  and  receive  high-quality  voice,  data,  graphics,  and 
video. 

(2)  Eligible  rural  community.— The  term  'eligible  rural 
community'  means  any  area  of  the  United  States  that  is  not 
contained  in  an  incorporated  city  or  town  with  a  population  in 
excess  of  20,000  inhabitants. 

(c)  Loans  and  Loan  Guarantees.— 

(1)  In  general. — The  Secretary  shall  make  or  guarantee 
loans  to  eligible  entities  described  in  subsection  (d)  to  provide 
funds  for  the  construction,  improvement,  or  acquisition  of  fa- 
cilities and  equipment  for  the  provision  of  broadband  service  in 
eligible  rural  communities. 

(2)  Priority. — In  making  or  guaranteeing  loans  under 
paragraph  (1),  the  Secretary  shall  give  priority  to  eligible  rural 
communities  in  which  broadband  service  is  not  available  to 
residential  customers. 

(d)  Eligible  Entities. — 

(1)  In  general. — To  be  eligible  to  obtain  a  loan  or  loan 
guarantee  under  this  section,  an  entity  shall — 

(A)  have  the  ability  to  furnish,  improve,  or  extend  a 
broadband  service  to  an  eligible  rural  community;  and 

(B)  submit  to  the  Secretary  a  proposal  for  a  project 
that  meets  the  requirements  of  this  section. 

(2)  State  and  local  governments. — A  State  or  local  gov- 
ernment (including  any  agency,  subdivision,  or  instrumentality 
thereof  (including  consortia  thereof))  shall  be  eligible  for  a  loan 
or  loan  guarantee  under  this  section  to  provide  broadband 
services  to  an  eligible  rural  community  only  if,  not  later  than 
90  days  after  the  Administrator  has  promulgated  regulations 
to  carry  out  this  section,  no  other  eligible  entity  is  already  of- 
fering, or  has  committed  to  offer,  broadband  services  to  the  eli- 
gible rural  community. 
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(3)  Subscriber  lines. — An  entity  shall  not  be  eligible  to 
obtain  a  loan  or  loan  guarantee  under  this  section  if  the  entity 
serves  more  than  2  percent  of  the  telephone  subscriber  lines 
installed  in  the  aggregate  in  the  United  States. 

(e)  Broadband  Service. — The  Secretary  shall,  from  time  to 
time  as  advances  in  technology  warrant,  review  and  recommend 
modifications  of  rate-of-data  transmission  criteria  for  purposes  of 
the  identification  of  broadband  service  technologies  under  sub- 
section (b)(1). 

(f)  Technological  Neutrality.— For  purposes  of  determining 
whether  or  not  to  make  a  loan  or  loan  guarantee  for  a  project 
under  this  section,  the  Secretary  shall  use  criteria  that  are  techno- 
logically neutral. 

(g)  Terms  and  Conditions  for  Loans  and  Loan  Guaran- 
tees.— Notwithstanding  any  other  provision  of  law,  a  loan  or  loan 
guarantee  under  subsection  (c)  shall — 

(1)  bear  interest  at  an  annual  rate  of,  as  determined  by  the 
Secretary — 

(A)  in  the  case  of  a  direct  loan — 

(i)  the  cost  of  borrowing  to  the  Department  of  the 
Treasury  for  obligations  of  comparable  maturity;  or 
(ii)  4  percent;  and 

(B)  in  the  case  of  a  guaranteed  loan,  the  current  appli- 
cable market  rate  for  a  loan  of  comparable  maturity;  and 

(2)  have  a  term  not  to  exceed  the  useful  life  of  the  assets 
constructed,  improved,  or  acquired  with  the  proceeds  of  the 
loan  or  extension  of  credit. 

(h)  Use  of  Loan  Proceeds  to  Refinance  Loans  for  Deploy- 
ment OF  Broadband  Service.— Notwithstanding  any  other  provi- 
sion of  this  Act,  the  proceeds  of  any  loan  made  or  guaranteed  by 
the  Secretary  under  this  Act  may  be  used  by  the  recipient  of  the 
loan  for  the  purpose  of  refinancing  an  outstanding  obligation  of  the 
recipient  on  another  telecommunications  loan  made  under  this  Act 
if  the  use  of  the  proceeds  for  that  purpose  will  further  the  construc- 
tion, improvement,  or  acquisition  of  facilities  and  equipment  for  the 
provision  of  broadband  service  in  eligible  rural  communities. 

(i)  Reports.— Not  later  than  1  year  after  the  date  of  enactment 
of  this  section,  and  biennially  thereafter,  the  Administrator  shall 
submit  to  Congress  a  report  that — 

(1)  describes  how  the  Administrator  determines  under  sub- 
section (a)(1)  that  a  service  enables  a  subscriber  to  originate 
and  receive  high-quality  voice,  data,  graphics,  and  video;  and 

(2)  provides  a  detailed  list  of  services  that  have  been 
granted  assistance  under  this  section. 

Q)  Funding.— 

(1)  In  general. — Notwithstanding  any  other  provision  of 
law,  of  the  funds  of  the  Commodity  Credit  Corporation,  the 
Secretary  shall  make  available  to  carry  out  this  section — 

(A)  $20,000,000  for  each  of  fiscal  years  2002  through 
2005,  to  remain  available  until  expended;  and 

(B)  $10,000,000  for  each  of  fiscal  years  2006  and  2007, 
to  remain  available  until  expended. 

(2)  Television  funds.— 
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(A)  In  general.— The  Secretary  shall  be  entitled  to  re- 
ceive, shall  accept,  and  shall  use  to  carry  out  this  section, 
without  further  appropriation  any  funds  made  available 
under  section  1011(a)(2)(B)  of  the  Launching  Our  Commu- 
nities' Access  to  Local  Television  Act  of  2000  (47  U.S.C. 
1109(a)(2)(B)). 

(B)  Use  of  television  funds.— The  Secretary  shall 
use  any  funds  received  under  subparagraph  (A)  in  equal 
amounts  for  each  remaining  fiscal  year  on  receipt  of  the 
funds  (including  the  fiscal  year  of  receipt)  through  fiscal 
year  2007. 

(3)  Authorization  of  appropriations.— In  addition  to 
funds  otherwise  made  available  under  this  subsection,  there 
are  authorized  to  be  appropriated  such  sums  as  necessary  to 
carry  out  this  section  for  each  of  fiscal  years  2003  through 
2007. 

(4)  Allocation  of  funds.— 

(A)  In  general. — From  amounts  made  available  for 
each  fiscal  year  under  this  subsection,  the  Secretary 
shall— 

(i)  establish  a  national  reserve  for  loans  and  loan 
guarantees  to  eligible  entities  in  States  under  this  sec- 
tion; and 

(ii)  allocate  amounts  in  the  reserve  to  each  State 
for  each  fiscal  year  for  loans  and  loan  guarantees  to  el- 
igible entities  in  the  State. 

(B)  Amount. — The  amount  of  an  allocation  made  to  a 
State  for  a  fiscal  year  under  subparagraph  (A)  shall  bear 
the  same  ratio  to  the  amount  of  allocations  made  for  all 
States  for  the  fiscal  year  as  the  number  of  communities 
with  a  population  of  2,500  inhabitants  or  less  in  the  State 
bears  to  the  number  of  communities  with  a  population  of 
2,500  inhabitants  or  less  in  all  States,  as  determined  on 
the  basis  of  the  latest  available  census. 

(C)  Unobligated  amounts. — Any  amounts  in  the  re- 
serve established  for  a  State  for  a  fiscal  year  under  sub- 
paragraph (B)  that  are  not  obligated  by  April  1  of  the  fis- 
cal year  shall  be  available  to  the  Secretary  to  make  loans 
and  loan  guarantees  under  this  section  to  eligible  entities 
in  any  State,  as  determined  by  the  Secretary. 

(k)  Termination  of  Authority. — No  loan  or  loan  guarantee 
may  be  made  under  this  section  after  September  30,  2007. 


THE  UNIFORM  TIME  ACT  OF  1966 

Sec.  3.  [15  U.S.C.  260a]  (a)  During  the  period  commencing  at 
2  o'clock  antemeridian  on  the  second  Sunday  of  March  of  each  year 
and  ending  at  2  o'clock  antemeridian  on  the  first  Sunday  of  Novem- 
ber of  each  year,  the  standard  time  of  each  zone  established  by  the 
Act  of  March  19,  1918  (15  U.S.C.  261-264),  as  modified  by  the  Act 
of  March  4,  1921  (15  U.S.C.  265),  shall  be  advanced  one  hour  and 
such  time  as  so  advanced  shall  for  the  purposes  of  such  Act  of 
March  19,  1918,  as  so  modified,  be  the  standard  time  of  such  zone 
during  such  period;  except  that  any  State  may  by  law  exempt  itself 
from  the  provisions  of  this  subsection  providing  for  the  advance- 
ment of  time,  but  only  if  such  law  provides  that  the  entire  State 
(including  all  political  subdivisions  thereof)  shall  observe  the  stand- 
ard time  otherwise  applicable  under  such  Act  of  March  19,  1918, 
as  so  modified,  during  such  period. 

(b)  It  is  hereby  declared  that  it  is  the  express  intent  of  Con- 
gress by  this  section  to  supersede  any  and  all  laws  of  the  States 
or  political  subdivisions  thereof  insofar  as  they  may  now  or  here- 
after provide  for  advances  in  time  or  changeover  dates  different 
from  those  specified  in  this  section. 

(c)  For  any  violation  of  the  provisions  of  this  section  the  Sec- 
retary of  Transportation  or  its  duly  authorized  agent  may  apply  to 
the  district  court  of  the  United  States  for  the  district  in  which  such 
violation  occurs  for  the  enforcement  of  this  section;  and  such  court 
shall  have  jurisdiction  to  enforce  obedience  thereto  by  writ  of 
injunction  or  by  other  process,  mandatory  or  otherwise,  restraining 
against  further  violations  of  this  section  and  enjoining  obedience 
thereto. 
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FEDERAL  CIGARETTE  LABELING  AND  ADVERTISING 
ACT 

[Public  Law  89-92,  Approved  July  27,  1965] 

AN  ACT  To  regulate  the  labeling  of  cigarettes,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  this  Act  may 
be  cited  as  the  "Federal  Cigarette  Labeling  and  Advertising  Act". 

DECLARATION  OF  POLICY 

Sec.  2.  [15  U.S.C.  1331]  It  is  the  policy  of  the  Congress,  and 
the  purpose  of  this  Act,  to  establish  a  comprehensive  Federal  pro- 
gram to  deal  with  cigarette  labeling  and  advertising  with  respect 
to  any  relationship  between  smoking  and  health,  whereby — 

(1)  the  public  may  be  adequately  informed  about  any  ad- 
verse health  effects  of  cigarette  smoking  by  inclusion  of  warn- 
ing notices  on  each  package  of  cigarettes  and  in  each  advertise- 
ment of  cigarettes;  and 

(2)  commerce  and  the  national  economy  may  be  (A)  pro- 
tected to  the  maximum  extent  consistent  with  this  declared 
policy  and  (B)  not  impeded  by  diverse,  nonuniform,  and  con- 
fusing cigarette  labeling  and  advertising  regulations  with  re- 
spect to  any  relationship  between  smoking  and  health. 

DEFINITIONS 

Sec.  3.  [15  U.S.C.  1332]  As  used  in  this  Act— 

(1)  The  term  "cigarette"  means — 

(A)  any  roll  of  tobacco  wrapped  in  paper  or  in  any  sub- 
stance not  containing  tobacco,  and 

(B)  any  roll  of  tobacco  wrapped  in  any  substance  con- 
taining tobacco  which,  because  of  its  appearance,  the  type 
of  tobacco  used  in  the  filler,  or  its  packaging  and  labeling, 
is  likely  to  be  offered  to,  or  purchased  by,  consumers  as  a 
cigarette  described  in  subparagraph  (A). 

(2)  The  term  "commerce"  means  (A)  commerce  between 
any  State,  the  District  of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  Guam,  the  Virgin  Islands,  American  Samoa,  Wake 
Island,  Midway  Islands,  Kingman  Reef,  or  Johnston  Island  and 
any  place  outside  thereof;  (B)  commerce  between  points  in  any 
State,  the  District  of  Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  the  Virgin  Islands,  American  Samoa,  Wake  Is- 
land, Midway  Islands,  Kingman  Reef,  or  Johnston  Island,  but 
through  any  place  outside  thereof;  or  (C)  commerce  wholly 
within  the  District  of  Columbia,  Guam,  the  Virgin  Islands, 
American  Samoa,  Wake  Island,  Midway  Islands,  Kingman 
Reef,  or  Johnston  Island. 
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(3)  The  term  "United  States",  when  used  in  a  geographical 
sense,  includes  the  several  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  Wake  Island,  Midway  Islands,  Kingman 
Reef,  and  Johnston  Island.  The  term  "State"  includes  any  polit- 
ical division  of  any  State. 

(4)  The  term  "package"  means  a  pack,  box,  carton,  or  con- 
tainer of  any  kind  in  which  cigarettes  are  offered  for  sale,  sold, 
or  otherwise  distributed  to  consumers. 

(5)  The  term  "person"  means  an  individual,  partnership, 
corporation,  or  any  other  business  or  legal  entity. 

(6)  The  term  "sale  or  distribution"  includes  sampling  or 
any  other  distribution  not  for  sale. 

(7)  The  term  "little  cigar"  means  any  roll  of  tobacco 
wrapped  in  leaf  tobacco  or  any  substance  containing  tobacco 
(other  than  any  roll  of  tobacco  which  is  a  cigarette  within  the 
meaning  of  subsection  (1))  and  as  to  which  one  thousand  units 
weigh  not  more  than  three  pounds. 

(8)  The  term  "brand  style"  means  a  variety  of  cigarettes 
distinguished  by  the  tobacco  used,  tar  and  nicotine  content,  fla- 
voring used,  size  of  the  cigarette,  filtration  on  the  cigarette,  or 
packaging. 

(9)  The  term  "Secretary"  means  the  Secretary  of  Health 
and  Human  Services. 

LABELING 

Sec.  4.  [15  U.S.C.  1333]  (a)(1)  It  shall  be  unlawful  for  any 
person  to  manufacture,  package,  or  import  for  sale  or  distribution 
within  the  United  States  any  cigarettes  the  package  of  which  fails 
to  bear,  in  accordance  with  the  requirements  of  this  section,  one  of 
the  following  labels: 

SURGEON  GENERAL'S  WARNING:   Smoking  Causes  Lung 

Cancer,    Heart   Disease,    Emphysema,    And   May    Complicate 

Pregnancy. 

SURGEON  GENERAL'S  WARNING:  Quitting  Smoking  Now 

Greatly  Reduces  Serious  Risks  to  Your  Health. 

SURGEON   GENERAL'S   WARNING:    Smoking  by   Pregnant 

Women  May  Result  in  Fetal  Injury,  Premature  Birth,  And  Low 

Birth  Weight. 

SURGEON  GENERAL'S  WARNING:  Cigarette  Smoke  Con- 
tains Carbon  Monoxide. 

(2)  It  shall  be  unlawful  for  any  manufacturer  or  importer  of 
cigarettes  to  advertise  or  cause  to  be  advertised  (other  than 
through  the  use  of  outdoor  billboards)  within  the  United  States  any 
cigarette  unless  the  advertising  bears,  in  accordance  with  the 
requirements  of  this  section,  one  of  the  following  labels: 

SURGEON  GENERAL'S  WARNING:   Smoking  Causes   Lung 

Cancer,    Heart,    Disease,    Emphysema,    And   May    Complicate 

Pregnancy. 

SURGEON  GENERAL'S  WARNING:  Quitting  Smoking  Now 

Greatly  Reduces  Serious  Risks  to  Your  Health. 
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SURGEON  GENERAL'S  WARNING:  Smoking  by  Pregnant 
Women  May  Result  in  Fetal  Injury,  Premature  Birth,  And  Low 
Birth  Weight. 

SURGEON  GENERAL'S  WARNING:  Cigarette  Smoke  Con- 
tains Carbon  Monoxide. 

(3)  It  shall  be  unlawful  for  any  manufacturer  or  importer  of 
cigarettes  to  advertise  or  cause  to  be  advertised  within  the  United 
States  through  the  use  of  outdoor  billboards  any  cigarette  unless 
the  advertising  bears,  in  accordance  with  the  requirements  of  this 
section,  one  of  the  following  labels: 

SURGEON  GENERAL'S  WARNING:  Smoking  Causes  Lung 
Cancer,  Heart  Disease,  And  Emphysema. 

SURGEON  GENERAL'S  WARNING:  Quitting  Smoking  Now 
Greatly  Reduces  Serious  Health  Risks. 

SURGEON  GENERAL'S  WARNING:  Pregnant  Women  Who 
Smoke  Risk  Fetal  Injury,  And  Premature  Birth. 
SURGEON  GENERAL'S   WARNING:   Cigarette   Smoke   Con- 
tains Carbon  Monoxide. 

(b)(1)  Each  label  statement  required  by  paragraph  (1)  of  sub- 
section (a)  shall  be  located  in  the  place  label  statements  were 
placed  on  cigarete  packages  as  of  the  date  of  the  enactment  of  this 
subsection.  The  phrase  "Surgeon  General's  Warning"  shall  appear 
in  capital  letters  and  the  size  of  all  other  lettes  in  the  label  shall 
be  the  same  as  the  size  of  such  letters  as  of  such  date  of  enact- 
ment. All  the  letters  in  the  label  shall  appear  in  conspicuous  and 
legible  type  in  contrast  by  typography,  layout,  or  color  with  all 
other  printed  material  on  the  package. 

(2)  The  format  of  each  label  statement  required  by  paragaph 
(2)  of  subsection  (a)  shall  be  the  format  required  for  label  state- 
ments in  cigarette  advertising  as  of  the  date  of  the  enactment  of 
this  subsection,  except  that  the  phrase  "Surgeon  General's  Warn- 
ing" shall  appear  in  capital  letters,  the  area  of  the  rectangle  enclos- 
ing the  label  shall  be  50  per  centum  larger  in  size  with  a  cor- 
responding increase  in  the  size  of  the  type  in  the  label,  the  width 
of  the  rule  forming  the  border  around  the  label  shall  be  twice  that 
in  effect  on  such  date,  and  the  label  may  be  placed  at  a  distance 
from  the  other  edge  of  the  advertisement  which  is  one-half  the  dis- 
tance permitted  on  such  date.  Each  label  statement  shall  appear  in 
conspicuous  and  legible  type  in  contrast  by  typography,  layout,  or 
color  with  all  other  printed  material  in  the  advertisement. 

(3)  The  format  and  type  style  of  each  label  statement  required 
by  paragraph  (3)  of  subsection  (a)  shall  be  the  format  and  type 
style  required  in  outdoor  billboard  advertising  as  of  the  date  of  the 
enactment  of  this  subsection.  Each  such  label  statement  shall  be 
printed  in  capital  letters  of  the  height  of  the  tallest  letter  in  a  label 
statement  on  outdoor  advertising  of  the  same  dimension  on  such 
date  of  enactment.  Each  such  label  statement  shall  be  enclosed  by 
a  black  border  which  is  located  within  the  perimeter  of  the  format 
required  in  outdoor  billboard  advertising  of  the  same  dimension  on 
such  date  of  enactment  and  the  width  of  which  is  twice  the  width 
of  the  vertical  element  of  any  letter  in  the  label  statement  within 
the  border. 

(c)(1)  Except  as  provided  in  paragraph  (2),  the  label  statements 
specified  in  paragraphs  (1),  (2),  and  (3)  of  subsection  (a)  shall  be 
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rotated  by  each  manufacturer  or  importer  of  cigarettes  quarterly  in 
alternating  sequence  on  packages  of  each  brand  of  cigarettes  manu- 
factured by  the  manufacturer  or  importer  and  in  the  advertise- 
ments for  each  such  brand  of  cigarettes  in  accordance  with  a  plan 
submitted  by  the  manufacturer  or  importer  and  approved  by  the 
Federal  Trade  Commission.  The  Federal  Trade  Commission  shall 
approve  a  plan  submitted  by  a  manufacturer  or  importer  of  ciga- 
rettes which  will  provide  the  rotation  required  by  this  subsection 
and  which  assures  that  all  of  the  labels  required  by  paragraphs  (1), 
(2),  and  (3)  will  be  displayed  by  the  manufacturer  or  importer  at 
the  same  time. 

(2)(A)  A  manufacturer  or  importer  of  cigarettes  may  apply  to 
the  Federal  Trade  Commission  to  have  the  label  rotation  described 
in  subparagraph  (C)  apply  with  respect  to  a  brand  style  of  ciga- 
rettes manufactured  or  imported  by  such  manufacturer  or  importer 
if— 

(i)  the  number  of  cigarettes  of  such  brand  style  sold  in  the 
fiscal  year  of  the  manufacturer  or  importer  preceding  the  sub- 
mission of  the  application  is  less  than  one-fourth  of  1  per 
of  all  the  cigarettes  sold  in  the  United  States  in  such  yea^ 
(ii)  more  than  one-half  of  the  cigarettes  manufactu: 
imported  by  such  manufacturer  or  importer  for  sale  i      the 
United  States  are  packaged  into  brand  styles  which  met.  the 
requirements  of  clause  (i). 
If  an  application  is  approved  by  the  Commission,  the  label  rotation 
described  in  subparagraph  (C)  shall  apply  with  respect  to  the  appli- 
cant during  the  one-year  period  beginning  on  the  date  of  the  appli- 
cation approval. 

(B)  An  applicant  under  subparagraph  (A)  shall  include  in  its 
application  a  plan  under  which  the  label  statements  specified  in 
paragraph  (1)  of  subsection  (a)  will  be  rotated  by  the  applicant 
manufacturer  or  importer  in  accordance  with  the  label  rotation  de- 
scribed in  subparagraph  (C). 

(C)  Under  the  label  rotation  which  the  manufacturer  or  im- 
porter with  an  approved  application  may  put  into  effect  each  of  the 
labels  specified  in  paragraph  (1)  of  subsection  (a)  shall  appear  on 
the  packages  of  each  brand  style  of  cigarettes  with  respect  to  which 
the  application  was  approved  an  equal  number  of  times  within  the 
twelve-month  period  beginning  on  the  date  of  the  approval  by  the 
Commission  of  the  application. 

(d)  Subsection  (a)  does  not  apply  to  a  distributor  a  retailer  of 
cigarettes  who  does  not  manufacture,  package,  or  import  cigarettes 
for  sale  or  distribution  within  the  United  States. 

PREEMPTION 

Sec.  5.  [15  U.S.C.  1334]  (a)  No  statement  relating  to  smoking 
and  health,  other  than  the  statement  required  by  section  4  of  this 
Act,  shall  be  required  on  any  cigarette  package. 

(b)  No  requirement  or  prohibition  based  on  smoking  and  health 
shall  be  imposed  under  State  law  with  respect  to  the  advertising 
or  promotion  of  any  cigarettes  the  packages  of  which  are  labeled 
in  conformity  with  the  provisions  of  this  Act. 
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UNLAWFUL  ADVERTISEMENTS 

Sec.  6.  [15  U.S.C.  1335]  After  January  1,  1971,  it  shall  be  un- 
lawful to  advertise  cigarettes  and  little  cigars  on  any  medium  of 
electronic  communication  subject  to  the  jurisdiction  of  the  Federal 
Communications  Commission. 

CIGARETTE  INGREDIENTS 

Sec.  7.  [15  U.S.C.  1335a]  (a)  Each  person  who  manufactures, 
packages,  or  imports  cigarettes  shall  annually  provide  the  Sec- 
retary with  a  list  of  the  ingredients  added  to  tobacco  in  the  manu- 
facture of  cigarettes  which  does  not  identify  the  company  which 
uses  the  ingredients  or  the  brand  of  cigarettes  which  contain  the 
ingredients.  A  person  or  group  of  persons  required  to  provide  a  list 
by  this  subsection  may  designate  an  individual  or  entity  to  provide 
the  list  required  by  this  subsection. 

(b)(1)  At  such  times  as  the  Secretary  considers  appropriate,  the 
Secretary  shall  transmit  to  the  Congress  a  report,  based  on  the 
information  provided  under  subsection  (a),  respecting — 

(A)  a  summary  of  research  activities  and  proposed  re- 
search activities  on  the  health  effects  of  ingredients  added  to 
tobacco  in  the  manufacture  of  cigarettes  and  the  findings  of 
such  research; 

(B)  information  pertaining  to  any  such  ingredient  which  in 
the  judgment  of  the  Secretary  poses  a  health  risk  to  cigarette 
smokers;  and 

(C)  any  other  information  which  the  Secretary  determines 
to  be  in  the  public  interest. 

(2)(A)  Any  information  provided  to  the  Secretary  under  sub- 
section (a)  shall  be  treated  as  trade  secret  or  confidential  informa- 
tion subject  to  section  552(b)(4)  of  title  5,  United  States  Code  and 
section  1905  of  title  18,  United  States  Code  and  shall  not  be  re- 
vealed, except  as  provided  in  paragraph  (1),  to  any  person  other 
than  those  authorized  by  the  Secretary  in  carrying  out  their  official 
duties  under  this  section. 

(B)  Subparagraph  (A)  does  not  authorize  the  withholding  of  a 
list  provided  under  subsection  (a)  from  any  duly  authorized  sub- 
committee or  committee  of  the  Congress.  If  a  subcommittee  or  com- 
mittee of  the  Congress  requests  the  Secretary  to  provide  it  such  a 
hst,  the  Secretary  shall  make  the  list  available  to  the  sub- 
committee or  committee  and  shall,  at  the  same  time,  notify  in  writ- 
ing the  person  who  provided  the  list  of  such  request. 

(C)  The  Secretary  shall  establish  written  procedures  to  assure 
the  confidentiality  of  information  provided  under  subsection  (a). 
Such  procedures  shall  include  the  designation  of  a  duly  authorized 
agent  to  serve  as  custodian  of  such  information.  The  agent — 

(i)  shall  take  physical  possession  of  the  information  and, 
when  not  in  use  by  a  person  authorized  to  have  access  to  such 
information,  shall  store  it  in  a  locked  cabinet  or  file,  and 

(ii)  shall  maintain  a  complete  record  of  any  person  who  in- 
spects or  uses  the  information. 
Such  procedures  shall  require  that  any  person  permitted  access  to 
the  information  shall  be  instructed  in  writing  not  to  disclose  the 


Sec.  8 FEDERAL  CIGAREHE  LABELING  &  ADVERTISING  ACT 902 

information  to  anyone  who  is  not  entitled  to  have  access  to  the 
information. 

FEDERAL  TRADE  COMMISSION 

Sec.  8.  [15  U.S.C.  1336]  Nothing  in  this  Act  (other  than  the 
requirements  of  section  4)  shall  be  construed  to  limit,  restrict,  ex- 
pand, or  otherwise  affect  the  authority  of  the  Federal  Trade  Com- 
mission with  respect  to  unfair  or  deceptive  acts  or  practices  in  the 
advertising  of  cigarettes. 

REPORTS 

Sec.  9.  i  (a)  The  Secretary  shall  transmit  a  report  to  the  Con- 
gress not  later  than  January  1,  1971,  and  annually  thereafter  con- 
cerning (1)  current  information  in  the  health  consequences  of  smok- 
ing, and  (2)  such  recommendations  for  legislation  as  he  may  deem 
appropriate. 

(b)  The  Federal  Trade  Commission  shall  transmit  a  report  to 
the  Congress  not  later  than  January  1,  1971,  and  annually  there- 
after, concerning  (1)  current  practices  and  methods  of  cigarette 
advertising  and  promotion,  and  (2)  such  recommendations  for  legis- 
lation as  it  may  deem  appropriate. 

CRIMINAL  PENALTY 

Sec.  10.  [15  U.S.C.  1338]  Any  person  who  violates  the  provi- 
sions of  this  Act  shall  be  guilty  of  a  misdemeanor  and  shall  on  con- 
viction thereof  be  subject  to  a  fine  of  not  more  than  $10,000. 

INJUNCTION  PROCEEDINGS 

Sec.  11.  [15  U.S.C.  1339]  The  several  district  courts  of  the 
United  States  are  invested  with  jurisdiction,  for  cause  shown,  to 
prevent  and  restrain  violations  of  this  Act  upon  the  application  of 
the  Attorney  General  of  the  United  States  acting  through  the  sev- 
eral United  States  attorneys  in  their  several  districts. 

CIGARETTES  FOR  EXPORT 

Sec.  12.  [15  U.S.C.  1340]  Packages  of  cigarettes  manufac- 
tured, imported,  or  packaged  (1)  for  export  from  the  United  States 
or  (2)  for  delivery  to  a  vessel  or  aircraft,  as  supplies,  for  consump- 
tion beyond  the  jurisdiction  of  the  internal  revenue  laws  of  the 
United  States  shall  be  exempt  from  the  requirements  of  this  Act, 
but  such  exemptions  shall  not  apply  to  cigarettes  manufactured, 
imported,  or  packaged  for  sale  or  distribution  to  members  or  units 
of  the  Armed  Forces  of  the  United  States  located  outside  of  the 
United  States. 

SEPARABILITY 

Sec.  13.  [15  U.S.C.  1331  note]  If  any  provision  of  this  Act  or 
the  application  thereof  to  any  person  or  circumstances  is  held  in- 
valid, the  other  provisions  of  this  Act  and  the  application  of  such 


1  The  requirement  to  submit  reports  under  section  9  was  terminated  pursuant  to  section  3003 
of  Public  Law  104-66  (109  Stat.  734). 
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provision  to  other  persons  or  circumstances  shall  not  be  affected 
thereby. 


COMPREHENSIVE  SMOKELESS  TOBACCO  HEALTH 
EDUCATION  ACT  OF  1986 1 

SEC.  3.  [15  U.S.C.  4402]  SMOKELESS  TOBACCO  WARNING. 

(a)  General  Rule.—*  *  * 

(f)  Television  and  Radio  Advertising.— Effective  6  months 
after  the  date  of  the  enactment  of  this  Act,  it  shall  be  unlawful  to 
advertise  smokeless  tobacco  on  any  medium  of  electronic  commu- 
nications subject  to  the  jurisdiction  of  the  Federal  Communications 
Commission. 


Public  Law  99-252,  100  Stat.  30,  32,  Feb.  27,  1986. 
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Television  Broadcasting  to  Cuba  Act 

[Public  Law  101-246,  104  Stat.  58,  February  16,  1990,  Part  D  of  Title  II  of  the 
Foreign  Relations  Authorization  Act,  Fiscal  Years  1990  and  1991] 


PART  D— TELEVISION  BROADCASTING  TO 
CUBAi 

SEC.  241.  [22  U.S.C.  1465aa  nt]  SHORT  TITLE. 

This  part  may  be  cited  as  the  "Television  Broadcasting  to  Cuba 
Act". 
SEC.  242.  [22  U.S.C.  1465aa]  FINDINGS  AND  PURPOSES. 

The  Congress  finds  and  declares  that — 

(1)  it  is  the  policy  of  the  United  States  to  support  the  right 
of  the  people  of  Cuba  to  seek,  receive,  and  impart  information 
and  ideas  through  any  media  and  regardless  of  frontiers,  in  ac- 
cordance with  article  19  of  the  Universal  Declaration  of 
Human  Rights; 

(2)  consonant  with  this  policy,  television  broadcasting  to 
Cuba  may  be  effective  in  furthering  the  open  communication  of 
accurate  information  and  ideas  to  the  people  of  Cuba  and,  in 
particular,  information  about  Cuba; 

(3)  television  broadcasting  to  Cuba,  operated  in  a  manner 
not  inconsistent  with  the  broad  foreign  policy  of  the  United 
States  and  in  accordance  with  high  professional  standards, 
would  be  in  the  national  interest; 

(4)  facilities  broadcasting  television  programming  to  Cuba 
must  be  operated  in  a  manner  consistent  with  applicable  regu- 
lations of  the  Federal  Communications  Commission,  and  must 
not  affect  the  quality  of  domestic  broadcast  transmission  or  re- 
ception; and 


1  Section  107(c)  of  the  Cuban  Liberty  and  Democratic  Solidarity  (LIBERTAD)  Act  of  1996  (P.L. 
104-114;  110  Stat.  798)  provides  for  the  repeal  of  this  Act  "upon  transmittal  of  a  determination 
under  section  203(c)(3)"  of  P.L.  104-114. 

Section  203(c)(3)  of  P.L.  104-114  (110  Stat.  809)  provides  as  follows: 

SEC.  203.  COORDINATION  OF  ASSISTANCE  PROGRAM;  IMPLEMENTATION  AND 
REPORTS  TO  CONGRESS;  RE  PROGRAMMING. 

(c)  Implementation  of  Plan;  Reports  to  Congress. — 

(3)  Implementation  with  respect  to  democratically  elected  government. — The 
President  shall,  upon  determining  that  a  democratically  elected  government  in  Cuba  is  in 
power,  submit  that  determination  to  the  appropriate  congressional  committees  and  shall, 
subject  to  an  authorization  of  appropriations  and  subject  to  the  availability  of  appropria- 
tions, commence  the  delivery  and  distribution  of  assistance  to  such  democratically  elected 
government  under  the  plan  developed  under  section  202(b). 
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(5)  that  1  the  Voice  of  America  already  broadcasts  to  Cuba 
information  that  represents  America,  not  any  single  segment  of 
American  society,  and  includes  a  balanced  and  comprehensive 
projection  of  significant  American  thought  and  institutions,  but 
that  there  is  a  need  for  television  broadcasts  to  Cuba  which 
provide  news,  commentary,  and  other  information  about  events 
in  Cuba  and  elsewhere  to  promote  the  cause  of  freedom  in 
Cuba. 
SEC.  243.  [22  U.S.C.  1465bb]  TELEVISION  BROADCASTING  TO  CUBA. 

(a)  Television  Broadcasting  to  Cuba. — In  order  to  carry  out 
the  purposes  set  forth  in  section  242  and  notwithstanding  the  limi- 
tation of  section  501  of  the  United  States  Information  and  Edu- 
cational Exchange  Act  of  1948  (22  U.S.C.  1461)  with  respect  to  the 
dissemination  in  the  United  States  of  information  prepared  for  dis- 
semination abroad  to  the  extent  such  dissemination  is  inadvertent, 
the  Broadcasting  Board  of  Governors  (hereafter  in  this  part  re- 
ferred to  as  the  "Agency"  2)  shall  provide  for  the  open  communica- 
tion of  information  and  ideas  through  the  use  of  television  broad- 
casting to  Cuba.  Television  broadcasting  to  Cuba  shall  serve  as  a 
consistently  reliable  and  authoritative  source  of  accurate,  objective, 
and  comprehensive  news. 

(b)  Voice  of  America  Standards.— Television  broadcasting  to 
Cuba  under  this  part  shall  be  in  accordance  with  all  Voice  of  Amer- 
ica standards  to  ensure  the  broadcast  of  programs  which  are  objec- 
tive, accurate,  balanced,  and  which  present  a  variety  of  views. 

(c)  Television  Marti. — Any  program  of  United  States  Govern- 
ment television  broadcasts  to  Cuba  authorized  by  this  section  shall 
be  designated  "Television  Marti  Program". 

(d)  Frequency  Assignment.— 

(1)  Subject  to  the  Communications  Act  of  1934,  the  Federal 
Communications  Commission  shall  assign  by  order  a  suitable 
frequency  to  further  the  national  interests  expressed  in  this 
part,  except  that  no  such  assignment  shall  result  in  objection- 
able interference  with  the  broadcasts  of  any  domestic  licensee. 

(2)  No  Federal  branch  or  agency  shall  compel  an  incum- 
bent domestic  licensee  to  change  its  frequency  in  order  to 
eliminate  objectionable  interference  caused  by  broadcasting  of 
the  Service. 

(3)  For  purposes  of  section  305  of  the  Communications  Act 
of  1934,  a  television  broadcast  station  established  for  purposes 
of  this  part  shall  be  treated  as  a  government  station,  but  the 
Federal  Communications  Commission  shall  exercise  the  au- 
thority of  the  President  under  such  section  to  assign  a  fre- 
quency to  such  station. 

(e)  Interference  With  Domestic  Broadcasting.— 

(1)  Broadcasting  by  the  Television  Marti  Service  shall  be 
conducted  in  accordance  with  such  parameters  as  shall  be  pre- 
scribed by  the  Federal  Communications  Commission  to  pre- 
clude objectionable  interference  with  the  broadcasts  of  any  do- 
mestic licensee.  The  Television  Marti  Service  shall  be  governed 
by  the  same  standards  regarding  objectionable  interference  as 


'  So  in  original.  The  word  "that"  probably  should  not  appear. 
*So  in  original.  Probably  should  be  "Board". 
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any  domestic  licensee.  The  Federal  Communications  Commis- 
sion shall  monitor  the  operations  of  television  broadcasting  to 
Cuba  pursuant  to  subsection  (f).  If,  on  the  basis  of  such  moni- 
toring or  a  complaint  from  any  person,  the  Federal  Commu- 
nications Commission  determines,  in  its  discretion,  that  broad- 
casting by  the  Television  Marti  Service  is  causing  objectionable 
interference  with  the  transmission  or  reception  of  the  broad- 
casts of  a  domestic  licensee,  the  Federal  Communications  Com- 
mission shall  direct  the  Television  Marti  Service  to  cease 
broadcasting  and  to  eliminate  the  objectionable  interference. 
Broadcasts  by  the  Service  shall  not  be  resumed  until  the  Fed- 
eral Communications  Commission  finds  that  the  objectionable 
interference  has  been  eliminated  and  should  not  recur. 

(2)  The  Federal  Communications  Commission  shall  take 
such  actions  as  are  necessary  and  appropriate  to  assist  domes- 
tic licensees  in  overcoming  the  adverse  effects  of  objectionable 
interference  caused  by  broadcasting  by  the  Television  Marti 
Service.  Such  assistance  may  include  the  authorization  of  non- 
directional  increases  in  the  effective  radiated  power  of  a  do- 
mestic television  station  so  that  its  coverage  is  equivalent  to 
the  maximum  allowable  for  such  facilities,  to  avoid  any  ad- 
verse effect  on  such  stations  of  the  broadcasts  of  the  Television 
Marti  Service. 

(3)  If  the  Federal  Communications  Commission  directs  the 
Television  Marti  Service  to  cease  broadcasting  pursuant  to 
paragraph  (1),  the  Commission  shall,  as  soon  as  practicable, 
notify  the  appropriate  committees  of  Congress  of  such  action 
and  the  reasons  therefor.  The  Federal  Communications  Com- 
mission shall  continue  to  notify  the  appropriate  committees  of 
Congress  of  progress  in  eliminating  the  objectionable  inter- 
ference and  shall  assure  that  Congress  is  fully  informed  about 
the  operation  of  the  Television  Marti  Service. 

(f)  Monitoring  of  Interference. — The  Federal  Communica- 
tions Commission  shall  continually  monitor  and  periodically  report 
to  the  appropriate  committees  of  the  Congress  interference  to  do- 
mestic broadcast  licensees — 

(1)  from  the  operation  of  Cuban  television  and  radio  sta- 
tions; and 

(2)  from  the  operations  of  the  television  broadcasting  to 
Cuba. 

(g)  Task  Force. — It  is  the  sense  of  the  Congress  that  the 
President  should  establish  a  task  force  to  analyze  the  level  of  inter- 
ference from  the  operation  of  Cuban  television  and  radio  stations 
experienced  by  broadcasters  in  the  United  States  and  to  seek  a 
practical  political  and  technical  solution  to  this  problem. 

SEC.  244.  [22  U.S.C.  1465cc]  TELEVISION  MARTI  SERVICE. 

(a)  Television  Marti  Service. — There  is  within  the  Voice  of 
America  a  Television  Marti  Service.  The  Service  shall  be  respon- 
sible for  all  television  broadcasts  to  Cuba  authorized  by  this  part. 
The  Broadcasting  Board  of  Governors  ^  shall  appoint  a  head  of  the 
Service  who  shall  report  directly  to  the  International  Boardcasting 


'The  amendments  made  by  section  1325(4)(BXi)(I)  and  (II)  were  carried  out  to  the  third  sen- 
tence instead  of  the  second  sentence  to  reflect  the  probable  intent  of  the  Congress. 
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Bureau.  ^  The  head  of  the  Service  shall  employ  such  staff  as  the 
head  of  the  Service  may  need  to  carry  out  the  duties  of  the  Service. 

(b)  Use  of  Existing  Facilities  of  the  USIA. — To  assure  con- 
sistency of  presentation  and  efficiency  of  operations  in  conducting 
the  activities  authorized  under  this  part,  the  Television  Marti  Serv- 
ice shall  make  maximum  feasible  utilization  of  Board  facilities  and 
management  support,  including  Voice  of  America:  Cuba  Service, 
Voice  of  America,  and  the  United  States  International  Television 
Service. 

(c)  Authority. — The  Board  may  carry  out  the  purposes  of  this 
part  by  means  of  grants,  leases,  or  contracts  (subject  to  the  avail- 
ability of  appropriations),  or  such  other  means  as  the  Board  deter- 
mines will  be  most  effective. 

SEC.  245.  AMENDMENTS   TO    THE    RADIO    BROADCASTING   TO    CUBA 
ACT. 

(a)  *  *  * 

(b)  [22  U.S.C.  1465c  note]  References.— A  reference  in  any 
provision  of  law  to  the  "Advisory  Board  for  Radio  Broadcasting  to 
Cuba"  shall  be  considered  to  be  a  reference  to  the  "Advisory  Board 
for  Cuba  Broadcasting". 

(c)  [22  U.S.C.  1465c  note]  CONTINUED  Service  of  Members 
OF  Board. — Each  member  of  the  Advisory  Board  for  Radio  Broad- 
casting to  Cuba  as  in  existence  on  the  day  before  the  effective  date 
of  the  amendment  made  by  subsection  (a)  shall  continue  to  serve 
for  the  remainder  of  the  term  to  which  such  member  was  appointed 
as  a  member  of  the  Advisory  Board  for  Cuba  Broadcasting. 

(d)  [22  U.S.C.  1465c  note]  Staff  Director.— The  Board  shall 
have  a  staff  director  who  shall  be  appointed  by  the  Chairperson  of 
the  Advisory  Board  for  Cuba  Broadcasting. 

SEC.  246.  [22  U.S.C.  1465dd]  ASSISTANCE  FROM  OTHER  GOVERNMENT 
AGENCIES. 

In  order  to  assist  the  United  States  Information  Agency  in  car- 
rying out  the  provisions  of  this  part,  any  agency  or  instrumentality 
of  the  United  States  may  sell,  loan,  lease,  or  grant  property  (includ- 
ing interests  therein)  and  may  perform  administrative  and  tech- 
nical support  and  services  at  the  request  of  the  Board. 
SEC.  247.  [22  U.S.C.  1465ee]  AUTHORIZATION  OF  APPROPRIATIONS. 

(a)  Authorization  of  Appropriations.— In  addition  to 
amounts  otherwise  made  available  under  section  201  for  such  pur- 
poses, there  are  authorized  to  be  appropriated  to  the  United  States 
Information  Agency,  $16,000,000  for  the  fiscal  year  1990  and 
$16,000,000  for  the  fiscal  year  1991  for  television  broadcasting  to 
Cuba  in  accordance  with  the  provisions  of  this  part. 

(b)  Limitation.— 

(1)  Subject  to  paragraph  (2),  no  funds  authorized  to  be  ap- 
propriated under  subsection  (a)  may  be  obligated  or  expended 
unless  the  President  determines  and  notifies  the  appropriate 
committees  of  Congress  that  the  test  of  television  broadcasting 
to  Cuba  (as  authorized  by  title  V  of  the  Departments  of  Com- 
merce, Justice,  and  State,  the  Judiciary,  and  Related  Agencies 
Appropriations   Act,    1989    (Public    Law    100-459))   has    dem- 


'  See  footnote  on  previous  page. 
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onstrated  television  broadcasting  to  Cuba  is  feasible  and  will 
not  cause  objectionable  interference  with  the  broadcasts  of  in- 
cumbent domestic  hcensees.  The  Federal  Communications 
Commission  shall  furnish  to  the  appropriate  committees  of 
Congress  all  interim  and  final  reports  and  other  appropriate 
documentation  concerning  objectionable  interference  from  tele- 
vision broadcasting  to  Cuba  to  incumbent  domestic  licensees. 

(2)  Not  less  than  30  days  before  the  President  makes  the 
determination  under  paragraph  (1),  the  President  shall  submit 
a  report  to  the  appropriate  committees  of  the  Congress  which 
includes  the  findings  of  the  test  of  television  broadcasting  to 
Cuba.  The  period  for  the  test  of  television  broadcasting  may  be 
extended  until — 

(A)  the  date  of  the  determination  and  notification  by 
the  President  under  paragraph  (1),  or 

(B)  30  days, 
whichever  comes  first. 

(c)  Availability  of  Funds. — Amounts  appropriated  to  cany 
out  the  purposes  of  this  part  are  authorized  to  be  available  until 
expended. 
SEC.  248.  [22  U.S.C.  1465ff]  DEFINITIONS. 

As  nsed  in  this  part — 

(1)  the  term  "licensee"  has  the  meaning  provided  in  section 
3(c)  of  the  Communications  Act  of  1934; 

(2)  the  term  "incumbent  domestic  licensee"  means  a  li- 
censee as  provided  in  section  3(c)  of  the  Communications  Act 
of  1934  that  was  broadcasting  a  television  signal  as  of  January 
1,  1989; 

(3)  the  term  "objectionable  interference"  shall  be  applied  in 
the  same  manner  as  such  term  is  applied  under  regulations  of 
the  Federal  Communications  Commission  to  other  domestic 
broadcasters;  and 

(4)  the  term  "appropriate  committees  of  Congress"  includes 
the  Committee  on  Foreign  Affairs  and  the  Committee  on  En- 
ergy and  Commerce  of  the  House  of  Representatives  and  the 
Committee  on  Foreign  Relations  of  the  Senate. 


National  Environmental  Policy  Act  of  1969 

(Public  Law  91-190,  83  Stat.  852,  January  1,  1970,  Title  I) 

AN  ACT  To  establish  a  national  policy  for  the  environment,  to  provide  for  the 
establishment  of  a  Council  on  Environmental  Quahty,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  this  Act  may 
be  cited  as  the  "National  Environmental  Policy  Act  of  1969". 

PURPOSE 

Sec.  2.  [42  U.S.C.  4321]  The  purposes  of  this  Act  are:  To  de- 
clare a  national  policy  which  will  encourage  productive  and  enjoy- 
able harmony  between  man  and  his  environment;  to  promote  ef- 
forts which  will  prevent  or  eliminate  damage  to  the  environment 
and  biosphere  and  stimulate  the  health  and  welfare  or  man;  to  en- 
rich the  understanding  of  the  ecological  systems  and  natural  re- 
sources important  to  the  Nation;  and  to  establish  a  Council  on 
Environmental  Quality. 

TITLE  I 

DECLARATION  OF  NATIONAL  ENVIRONMENTAL  POLICY 

Sec.  101.  (a)  [42  U.S.C.  4331]  The  Congress,  recognizing  the 
profound  impact  of  man's  activity  on  the  interrelations  of  all  com- 
ponents of  the  natural  environment,  particularly  the  profound  in- 
fluences of  population  growth,  high-density  urbanization,  industrial 
expansion,  resource  exploitation,  and  new  expanding  technological 
advances  and  recognizing  further  the  critical  importance  of  restor- 
ing and  maintaining  environmental  quality  to  the  overall  welfare 
and  development  of  man,  declares  that  it  is  the  continuing  policy 
of  the  Federal  Government,  in  cooperation  with  State  and  local 
governments,  and  other  concerned  public  and  private  organiza- 
tions, to  use  all  practicable  means  and  measures,  including  finan- 
cial and  technical  assistance,  in  a  manner  calculated  to  foster  and 
promote  the  general  welfare,  to  create  and  maintain  conditions 
under  which  man  and  nature  can  exist  in  productive  harmony,  and 
fulfill  the  social,  economic,  and  other  requirements  of  present  and 
future  generations  of  Americans. 

(b)  In  order  to  carry  out  the  policy  set  forth  in  this  Act,  it  is 
the  continuing  responsibility  of  the  Federal  Government  to  use  all 
practicable  means,  consistent  with  other  essential  considerations  of 
national  policy,  to  improve  and  coordinate  Federal  plans,  functions, 
programs  and  resources  to  the  end  that  the  Nation  may — 

(1)  fulfill  the  responsibilities  of  each  generation  as  trustee 
of  the  environment  for  succeeding  generations; 

(2)  assure  for  all  Americans  safe,  healthful,   productive, 
and  esthetically  and  culturally  pleasing  surroundings; 
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(3)  attain  the  widest  range  of  beneficial  uses  of  the  envi- 
ronment without  degradation,  risk  to  health  or  safety,  or  other 
undersirable  and  unintended  consequences; 

(4)  preserve  important  historic,  cultural,  and  natural  as- 
pects of  our  national  heritage,  and  maintain,  wherever  pos- 
sible, an  environment  which  supports  diversity  and  variety  of 
individual  choice; 

(5)  achieve  a  balance  between  population  and  resource  use 
which  will  permit  high  standards  of  living  and  a  wide  sharing 
of  life's  amenities;  and 

(6)  enhance  the  quality  of  renewable  resources  and  ap- 
proach the  maximum  attainable  recycling  of  depletable  re- 
sources. 

(c)  The  Congress  recognizes  that  each  person  should  enjoy  a 
healthful  environment  and  that  each  person  has  a  responsibility  to 
contribute  to  the  preservation  and  enhancement  of  the  environ- 
ment. 

Sec.  102.  [42  U.S.C.  4332]  The  Congress  authorizes  and  di- 
rects that,  to  the  fullest  extent  possible:  (1)  the  policies,  regula- 
tions, and  public  laws  of  the  United  States  shall  be  interpreted  and 
administered  in  accordance  with  the  policies  set  forth  in  this  Act, 
and  (2)  all  agencies  of  the  Federal  Government  shall — 

(A)  utilize  a  systematic,  interdisciplinary  approach  which 
will  insure  the  integrated  use  of  the  natural  and  social  sciences 
and  the  environmental  design  arts  in  planning  and  in  decision- 
making which  may  have  an  impact  on  man's  environment; 

(B)  identify  and  develop  methods  and  procedures,  in  con- 
sultation with  the  Council  on  Environmental  Quality  estab- 
hshed  by  title  II  of  this  Act,  which  will  insure  that  presently 
unquantified  environmental  amenities  and  values  may  be 
given  appropriate  consideration  in  decisionmaking  along  with 
economic  and  technical  considerations; 

(C)  include  in  every  recommendation  or  report  on  pro- 
posals for  legislation  and  other  major  Federal  actions  signifi- 
cantly affecting  the  quality  of  the  human  environment,  a  de- 
tailed statement  by  the  responsible  official  on — 

(i)  the  environmental  impact  of  the  proposed  action, 
(ii)  any  adverse  environmental  effects  which  cannot  be 
avoided  should  the  proposal  be  implemented, 
(iii)  alternatives  to  the  proposed  action, 
(iv)  the  relationship  between  local  short-term  uses  of 
man's  environment  and  the  maintenance  and  enhancement 
of  long-term  productivity,  and 

(v)  any  irreversible  and  irretrievable  commitments  of 
resources  which  would  be  involved  in  the  proposed  action 
should  it  be  implemented. 
Prior  to  making  any  detailed  statement,  the  responsible  Fed- 
eral official  shall  consult  with  and  obtain  the  comments  of  any 
Federal  agency  which  has  jurisdiction  by  law  or  special  exper- 
tise with  respect  to  any  environmental  impact  involved.  Copies 
of  such  statement  and  the  comments  and  views  of  the  appro- 
priate Federal,  State,  and  local  agencies,  which  are  authorized 
to  develop  and  enforce  environmental  standards,  shall  be  made 
available  to  the  President,  the  Council  on  Environmental  Qual- 


Sec.  103  NATIONAL  ENVIRONMENTAL  POLICY  ACT  OF  1969 912 

ity  and  to  the  public  as  provided  by  section  552  of  title  5, 
United  States  Code,  and  shall  accompany  the  proposal  through 
the  existing  agency  review  processes; 

(D)  Any  detailed  statement  required  under  subparagraph 
(C)  after  January  1,  1970,  for  any  major  Federal  action  funded 
under  a  program  of  grants  to  States  shall  not  be  deemed  to  be 
legally  insufficient  solely  by  reason  of  having  been  prepared  by 
a  State  agency  or  official,  if: 

(i)  the  State  agency  or  official  has  statewide  jurisdic- 
tion and  has  the  responsibility  for  such  action, 

(ii)  the  responsible  Federal  official  furnishes  guidance 
and  participates  in  such  preparation, 

(iii)  the  responsible  Federal  official  independently 
evaluates  such  statement  prior  to  its  approval  and  adop- 
tion, and 

(iv)  after  January  1,  1976,  the  responsible  Federal  offi- 
cial provides  early  notification  to,  and  solicits  the  views  of, 
any  other  State  or  any  Federal  land  management  entity  of 
any  action  or  any  alternative  thereto  which  may  have  sig- 
nificant impacts  upon  such  State  or  affected  Federal  land 
management  entity  and,  if  there  is  any  disagreement  on 
such  impacts,  prepares  a  written  assessment  of  such  mi- 
pacts  and  views  for  incorporation  into  such  detailed  state- 
ment. 
The  procedures  in  this  subparagraph  shall  not  relieve  the  Fed- 
eral official  of  his  responsibilities  for  the  scope,  objectivity,  and 
content  of  the  entire  statement  or  of  any  other  responsibility 
under  this  Act;  and  further,  this  subparagraph  does  not  affect 
the  legal  sufficiency  of  statements  prepared  by  State  agencies 
with  less  than  statewide  jurisdiction. 

(E)  study,  develop,  and  describe  appropriate  alternatives  to 
recommended  courses  of  action  in  any  proposal  which  involve? 
unresolved  conflicts  concerning  alternative  uses  of  available  re- 
sources; 

(F)  recognize  the  worldwide  and  long-range  character  of 
environmental  problems  and,  where  consistent  with  the  foreigix 
policy  of  the  United  States,  lend  appropriate  support  to  imtia- 
tives,  resolutions,  and  programs  designed  to  maximize  inter- 
national cooperation  in  anticipating  and  preventing  a  decline 
in  the  quality  of  mankind's  world  environment; 

(G)  make  available  to  States,  counties,  municipalities, 
institutions,  and  individuals,  advice  and  information  useful  in 
restoring,  maintaining,  and  enhancing  the  quality  of  the  envi- 
ronment; 

(H)  initiate  and  utilize  ecological  information  in  the  plan- 
ning and  development  of  resource-oriented  projects;  and 

(I)  assist  the  Council  on  Environmental  Quality  estab- 
lished by  title  II  of  this  Act. 

Sec.  103.  [42  U.S.C.  4333]  All  agencies  of  the  Federal  Govern- 
ment shall  review  their  present  statutory  authority,  administrative 
regulations,  and  current  policies  and  procedures  for  the  purpose  of 
determining  whether  there  are  any  deficiencies  or  inconsistencies 
therein  which  prohibit  full  compliance  with  the  purposes  and  provi- 
sions of  this  Act  and  shall  propose  to  the  President  not  later  than 
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July  1,  1971,  such  measures  as  may  be  necessary  to  bring  their  au- 
thority and  poHcies  into  conformity  with  the  intent,  purposes,  and 
procedures  set  forth  in  this  Act. 

Sec.  104.  [42  U.S.C.  4334]  Nothing  in  section  102  or  103  shall 
in  any  way  affect  the  specific  statutory  obligations  of  any  Federal 
agency  (1)  to  comply  with  criteria  or  standards  of  environmental 
quality,  (2)  to  coordinate  or  consult  with  any  other  Federal  or  State 
agency,  or  (3)  to  act,  or  refrain  from  acting  contingent  upon  the  rec- 
ommendations or  certification  of  any  other  Federal  or  State  agency. 

Sec.  105.  [42  U.S.C.  4335]  The  pohcies  and  goals  set  forth  in 
this  Act  are  supplementary  to  those  set  forth  in  existing  authoriza- 
tions of  Federal  agencies. 
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